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GLICKMAN, Associate Judge: Thetria court inthis medical malpractice caseinstructed the
jury that it could draw an adverseinferencefrom aparty’ sunexplained failureto call awitnessif the
witness was peculiarly available to that party and could have provided relevant testimony. This
court haswarned of the dangers of such “missing witness” instructions and discouraged trial courts
from giving them too freely. We have cautioned that a missing witness instruction may be given
only when certain stringent conditions are met. We recognize, however, that in some cases the
instruction serves alegitimate purpose and isjustified. Thisis such acase. On the unusual fads

before us, we hold that the trial court did not err in giving a missing witness instruction, and we



affirm the judgment on appeal.

On February 1, 1996, fourteen-year-old John Chinkhotaslipped on anicy sidewak. Hefell
with his legs spread-eagle and began to experience pain in his groin area. The pain subsided that
night, enabling Chinkhotato sleep, but it returned the following day. That aftemoon, Marieta
Harper, Chinkhota' s mother, took him to his pediatrician, Dr. Marilyn McPherson-Corder (Dr.
Corder). Dr. Corder examined Chinkhota, found no sign of any serious problem, and concluded that

Chinkhota had only sustained a minor “muscular strain.”

Around 10:00 a.m. the following morning, a Saturday, Chinkhotaawoke in pain, which he
described asbeingin hisgenital area. The pain increased asthe morning wore on and became more
intensethan Chinkhotapreviously had experienced. Ms. Harper telephoned Dr. Corder’ soffice. The
officewas closed. An on-call physician (not Dr. Corder) returned the call around 11:45 am. and
advised Ms. Harper to take Chinkhotato the Children’ s Hospital emergency room to be seen. Not
appreciating that there was any urgency in the situation, Ms. Harper drove her other sonto the mall
before she took Chinkhota to the hospital emergency room. They arrived at the emergency room
inthe early afternoon, between 1:30 and 2:00 p.m. By thistime Chinkhota’ s pain had worsened and
heneeded acaneto walk. Hospital dodorsdiscovered that hisright testid e had become abnormally
twisted, or “torsed,” an extremely painful condition in which the blood supply to thetesticleviathe
spermatic cord is cut off and prompt treatment is required to prevent gangrene and loss of the

testicle. In Chinkhota' s casetoo much time had passed to savethetesticle, and it had to be removed



surgically that evening.

Ms. Harper commenced the present “ next friend” action on Chinkhota' sbehalf in December
1997. (Chinkhotawas substituted asthe named plaintiff after he attained the age of majority.) The
complaint charged that Chinkhota suffered the loss of his testide as a result of Dr. Corder’s
professional negligence in two main respects. First, the complaint alleged that Dr. Corder was
negligent in failing to discern the serious risk of testicular torsion and in not refering Chinkhota
immediately to aurologist. Second, the complaint alleged that Dr. Corder was negligent in failing
to warn Chinkhota and his mother of the potential risk of testicle loss or damage and the
corresponding imperative need, in the event Chinkhotaexperienced increased painin hisgroin area,

to seek emergency treatment without delay.

Reflecting these two theories of negligence, the most important factual disputes & trial
concerned what Dr. Corder did when she examined Chinkhataand what Dr. Corder told him and his
mother after her examination. Dr. Corder testified that she performed a thorough physical
examination that lasted at least ten to fifteen minutes, in the course of which she considered and
ruled out the possibility of testicular torsion. Dr. Corder said that she took acomplete history from
Chinkhota and specifically asked him about trauma in his groin area and any pain he was
experiencing (“ hedenied having any pain”); that she observed Chinkhotawal k normally and without
evident distress; that she checked histesticles and did not find tenderness or swelling; and that she
also checked his groin area generally and rotated hiship. Dr. Corder further testified that after she

finished her examination, she instructed both Chinkhotaand Ms. Harper to monitor any pain hefelt
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and to call her office or go to the emergency room if the pain worsened.*

Chinkhotatestified that Dr. Corder conducted a rushed, cursory and minimal examination
that lasted perhaps five minutes. His mother, who was not present with him in the examining room
and so did not observe what was done, agreed that Dr. Corder’s examination was brief. Both
Chinkhotaand Ms. Harper testified that hispain noticeably prevented himfrom walking normally.
Nonethel ess, Chinkhotastated, Dr. Corder did not take athorough history from him, did not ask him
about traumato hisgroinarea, and did not ask him directly about the pain he was then experiencing.
According to Chinkhota, Dr. Corder inquired only whether it hurt when she pressed down on him
(whichit did not). Chinkhota stated that his testicles were swollen but that Dr. Corder did not ask
about the swelling. Nor, Chinkhota said, did she check his groin area or rotate his hip as she

described.?

Chinkhota and his mother also contradicted Dr. Corder’s testimony &bout the post-
examination instructions she furnished. Chinkhota testified that Dr. Corder told him only that “if

the pain gets worse or if | feel pain to tell my mother,” and said nothing about going to the

! Dr. Corder agreed that because Chinkhota was a minor, the applicable standard of care
required her to give appropriate follow-up instructions to his mother in addition to Chinkhota
himself.

2 While it was not claimed that Chinkhota was suffering from active torsion of histesticle
when Dr. Corder examined him, Chinkhota' s medical expert testified that a proper examination
should have alerted Dr. Corder to the posdsbility of “intermittent torsion” (i.e, the episodic
recurrence of abnormal twisting of the testicle and associated pain). According to thisexpert, Dr.
Corder should have refared Chinkhota promptly to a urologist for immediate investigation of this
possibility (and treatment that would have saved his testicle). Dr. Corder’s medicd experts
disagreed. They testified that Dr. Corder’ s examination and treatment were appropriate under the
circumstances.
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emergency room or calling the doctor. Moreover, Chinkhotatestified, he did not hear Dr. Corder
giveany instructionstohismother. Ms. Harpe likewise deniedthat Dr. Corder sad anything to her
about monitoring the pain or about whatto do if the painrecurred or warsened. Onthecontrary, Ms.
Harper testified that Dr. Corder told her only that her sonwas*“fine,” that she had “ checked him out

and he'sokay.”

Dr. Corder testified that she examined Chinkhota in the presence of a student intern from
Howard University who was rotating through her office as part of histraining to be aphysician’s
assistant. Dr. Corder failed to identify this student intern or call him to testify, however, and
Chinkhota requested the trial court to give a“missing witness’ instruction. Over Dr. Corder’s
objection, the court granted that request and instructed the jury that if aparty failedto call awitness
who could have given relevant testimony and who was peculiarly available to that party, the jury
couldinfer that thewitness' stestimony would have been unfavorableto the party, unlessthe absence

of the witness was satisfactorily explained.

Thejury returned ageneral plaintiff’ sverdict. Findingthat Dr. Corder was* negligent in her
care and treatment of John Chinkhota’ and that her negligence proximately caused him harm, the
jury awarded Chinkhota damages in the amount of $200,000. The trial court entered judgment in

accordance with the verdict and denied Dr. Corder’ s post-trial motions. Dr. Corder then took this

appeal.



II.

Dr. Corder’s principal contention, and the only one that merits extended discussion, is that
thetrial court abused itsdiscretionin granting Chinkhota’ srequest for amissing witnessinstruction.
Webegin our discussion by reviewing thesettled principles of law that apply to thiscontention. We
then turn to acareful scrutiny of the pertinent factsin light of those principles. Our inquiry satisfies
us that the record in its totdity supports the trial court’s decison to give a missing witness

instruction.

“1t has been recogni zed for almost acentury that ‘if aparty hasit peculiarly within hispower
to produce witnesses whose testimony would elucidate the transaction, the fact that he does not do
it createsthe presumption that the testimony, if produced, would be unfavorable.”” Harris v. United
States, 602 A.2d 154, 160 (D.C. 1992) (en banc) (quoting Graves v. United States, 150 U.S. 118, 121
(1893)). This is the premise, though we do not speak today in terms of a “presumption,” for
instructing thejury that it is permitted (but not required) to draw an adverseinference aganst aparty
deemed responsible for not calling a missing witness. The inference is not always justified,
however, and there are well-recognized dangers in what has been termed the creation of evidence

from non-evidence®> We have emphasized, therefore, that trial courts must exercise caution and

Thisand other courts have noted the hazardsrel ated to the use

of the missing witness inference. A primary function of jury

instructions, as well as the rules of procedure and evidence, is to
(continued...)
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restraint in deciding whether to give a missing witness instruction or permit counsel to argue the
missing witness inference to the jury. See Thomas, 447 A.2d at 60. At a minimum, “[t]he two
criteriathat must be present before the jury may be invitedto infer that the testimony of an absent
witness would have been adverse toa party are (1) that the witness ispeculiarly within the power
of the party to produce, and (2) that the witness’ testimony is/ikely to elucidate the transaction in
issue.” Dent v. United States, 404 A.2d 165, 169-170 (D.C. 1979) (emphasis added). Once these
two requirements are satisfied, the trial court has discretion to give or refuse a missing witness
instruction and to allow or disallow argument by counsel. 7d. at 171. “Thisdiscretionary decision
should be guided by reference to the underlying rationale for the doctrine, by considering whether
fromall circumstancesan inference of unfavorabl e testimony froman absent witnessisanatural and

reasonable one.” Thomas, 447 A.2d at 58 (internal quotation marks and citations omitted).*

Tosatisfy the* peculiar availability” requirement, therecord must show thet the party against

¥(....continued)

confine the jury’s attention to firsthand testimony from those with
personal knowledge of relevant facts, which may be probed on cross-
examination, thereby excluding conjecture. The missing witness
inference represents a radical departure from this paradigm, for it
essentially creates evidence from non-evidence. Therisk is aways
present that the jury will give undue weight to the presumed content
of testimony not presented, and insufficient weight to that which was
presented.

Thomas v. United States, 447 A.2d 52, 58 (D.C. 1982) (citations omitted; emphasisinthe original).

*  Seeking to discourage excessive invocation of theinference, wehave said that “it seldom
will constitute error to deny the missing witness instruction or to prohibit argument of the missing
witnessinference.” Stager v. Schneider, 494 A.2d 1307, 1313 (D.C. 1985). “[I]tislesslikely that
wewill find an abuse of discretion wherethetrial court refusesto give amissing witnessinstruction
and permit a missing witness argument, than where its ruling is to the contra.” Lawson v. United
States, 514 A.2d 787, 790 (D.C. 1986).
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whom the adverseinferenceissought “ had the physical ability to locate and producethewitnessand
there was such arelationship, in legal status or on the facts as daimed by the party as to make it
natural to expect the party to have called the witness.” Thomas, 447 A.2d at 57 (internal quotation
marks and citation omitted). “Thusif aparty has made bona fide reasonable efforts to produce the
witnesswithout success, no adverseinference will be permitted.” Id. “Practical avalability isalso
required.” Id. at 58. “The party’ s ability to produce the witness, or his reasons for doing so, must
be stronger than those of the party seeking an inferencein hisfavor. Otherwise, aninference might
just as well be drawn against the party who favors amissing witness inference.” Id. (emphasisin
theoriginal). Ordinarily, therefore, awitnesswho isamenabl e to subpoenaand isnot uncooperative
will not be deemed peauliarly availableto a party if the opposing party knows or with reasonable
diligence should know the witness' sidentity —for then the witnessis available moreor lessequally
to both sides. Cf. Katkish v. District of Columbia, 763 A.2d 703, 707 n.2 (D.C. 2000); Cooper v.
United States, 415 A.2d 528, 533 n.11 (D.C. 1980). This point has special forcein civil litigation
such asthe present case, wherethe parties have effective tool sof discovery at their disposal. Except
wheretheidentity of thewitnessisconcealed or other serious obstacles areinterposed, it israre that
acivil litigant can establish the requiste disparity in witness availability for the missing witness

instruction to be given.

To satisfy the“elucidation” requirement, the testimony of the absent witness “ must be both
material and relevant toa disputed issue, must be noncumulative, and must constitutean important
part of the case of the party against whom the inference is drawvn.” Stager, 494 A.2d at 1313
(citations omitted). “In evaluating arequest for amissing witnessinstruction, thetrial court should

consider — from the viewpoint of trial preparation — whether a particular witness would provide
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testimony which would be superior to that which counsel anticipates from other witnesses as well
as testimony which would be noncumulative and nonduplicative.” Cooper, 415 A.2d at 534.
“Unlessit can be established that the witnessin question would provide new or additional evidence
or would be manifestly more credible [than other witnesses who testified], we risk considerable
unfairness by using the missing witness instruction to create adverse evidence from a party’s

decision not to call that witness.” Id.

With the foregoing principlesto guide us, we proceed to examine the record that was made

inthis caseto seeif it supportsthetrial court’s decision to give a missing witness instruction.

Soon after she filed her complaint, Ms. Harper propounded an interrogatory to Dr. Corder
asking for “the name and address of any person whom you believe has persona knowledge of any
factsmaterial tothiscase.” Among the personsDr. Corder listed in her answer to thisinterrogatory
was “a physician’s assistant student who was rotating through my office whose name we are
attempting to find.” At her subsequent deposition, Dr. Corde testified that she still did not know
the name of the student, who was from Howard University, but that she could “ possibly be able to

identify him” by “pulling up the rotation schedule.”

In the two years that passed between her deposition and the start of trial, Dr. Corder did not
supply the name of the student intern. Chinkhotalisted the “ as yet unnamed Physician’ s Assistant”

on the witness list hefiled in June of 1999. Chinkhota made no further effort to identify or locate
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the student, however. The Joint Pre-Trial Statement that the partiesfiled in February 2000 stated,
without explanation, that the plaintiff would be requesting amissing witnessinstruction. Dr. Corder
did not indicate that she would oppose such an instruction. The trial court adopted the Joint Pre-
Trial Statement inits pretrial order without mentioning the issue, stating only that it would advise

the parties in advance of final arguments of its determinations as to jury instructions.

Trial got under way on May 22, 2000. Chinkhotacalled Dr. Corder as his first witness.
When she was asked how long her examination of Chinkhotalasted, Dr. Corder answered, “ At least
ten or fifteen minutes,” and then she added, “because | also had my student with me, and in that
manner, we haveto go through thetotal system.” Chinkhota s counsel then sought without success

to ascertain theidentity of Dr. Corder’ s student:

Who was your student?

Who was my student?

Yes.

It was a physician assistant student.
What was his name it was a he, right?
It was ahe.

What was his name?

> o » O » O » O

| don’t have his name right in front of me.

At thispoint counsel confronted Dr. Corder with her deposition testimony that she might be ableto

identify the student by checking the rotation schedule. The ensuing examination elicited Dr.
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Corder’ s seemingly unwilling admission that she had narrowed the identity of the student down to

one of two names but did not “want to say” which one it might be:

Q. Did you try to find out hisidentity?

A. Y es, there weresix other students.

Q. Did you try to find out?

A. Four of them weremale, | knew it was amale but | don’t
have the actual identity at the time.

Q. This person who was with you when you examined John
Chinkhotafor groin pain on February 2, 1996, you don’t know who

heis?

A. | know he was one of my students at the time.

Q. His name, do you know his name?

A. | don’t have his name right in front of me, no, | do not.

Q. Did you say you tried or did not try to find out who he was?

A. | said that | know that there were six students at the time
during the rotation. So the exact identity of that student, | can’t tell
you his exact —

THE COURT: Mr. Gill’squestion is, did you make an effort —
THE WITNESS: Yes.

THE COURT: — tofind out. You did try?

THE WITNESS: Yes, | did

THE COURT: Were you able to find out who heis?

THE WITNESS: | gave a call to the office and that

information | believeis—1 don’t haveit in front of me. I believe it

was one of two names. I don’t want to say which of the two names —
BY MR. GILL:
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Q. Did you talk to those people?
A. No, | did not.

Q. That person was with you the entire time of the examination
of John?

A. That’' s correct.

(Emphasis added.)

Dr. Corder’ smention of her student intern foreshadowed an emerging theme of her defense,
namely that she used her examination of Chinkhotafor teaching purposes—implicitly enhancing her
credibility and increasing the likelihood that she performed the examination carefully and
completely. Thetheme unfolded when Dr. Corder returned to the witness stand in the defense case.
In her testimony on direct, Dr. Corder explained that she had been on the faculty of the physician
assistants program for sixteen years and that her office was one of theteaching sites through which
students from Howard University and other schools rotated as part of their clinical training. Dr.
Corder then detailed how sheinstructed one of those students during her examination of Chinkhota
on February 2, 1996. At the start of the examination, Dr. Corder said, “| wastalking to the student
in terms of things that we have to conside. And we went through discusson on evaluating an
adolescent male with any type of discomfort or history of any type of pain.” Next, Dr. Corder
testified, as Chinkhotalay on the examining table, “we checked him, we inspected him, and then we
began. . .. We checked testicles, we checked groin, we checked knee. .. we saw no signs. . ."
(Emphasisadded.) Dr. Corder twice interrupted her description to repeat that she “was talking to

the student” throughout the examination.
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Dr. Corder testified that the student also was present when she advised Chinkhota and his
mother after the examination. Still training her student, Dr. Corder told Chinkhota that if he
experienced any pain he should tell his mother or go to the emergency room, “[alnd | emphasized
to the student and then | asked John whether or not there were any questions, did he understand.”
Then, Dr. Corder added, while Chinkhotawas getting dressed, “we[i.e., Dr. Corder and her student]
walked out of the room and approached his mother who was ill inthetriagearea . . . [A]nd | told
her | had not found anything but if anything came up, to giveusacall. Any pain, giveusacall or

go to the emergency room.”

Finally, Dr. Corder testified that she “discussed the case” further with the student after
Chinkhota and his mother left the office. Dr Corder remembered “asking the student some
guestions’ as she wrote up her notes “on thingsthat we were considering and what you call your

learning differential.”®> AsDr. Corder put it, “[w]e walked and talked together.”

On cross-examination, Dr. Corder acknowledged that one reason she remembered her
examination of Chinkhota “so clearly” was because she was teaching her physician’s assistant
student as she performed it. Dr. Corder also agreed that the student would have been “a good
witnessto come in here and tell us exactly what happened.” Nonethdess, Dr. Corder declined to

respond hel pfully when Chinkhota’ s counsel attempted yet agan to ascertain the student’ sidentity:

® Dr. Corder’ snoteswerein evidence at trial. Dr. Corder relied on the notes to support her
description of the examination she performed and the advice she gave to Chinkhota. Chinkhota
emphasized that the notes said nothing about advice given to his mother.
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Q. And what’s his name?
A. The student’ s name?
Q. Yes.
A. It's one of two. There’ stwo of the students and | rather not
give his name in terms of which of the two they were.
* * *
Q. [Y]ou're unwilling to give us that person’s name, is that
correct?
A. I’m unwilling? 1’m unable to give his name right now.

THE COURT: Isthat because you don’t know it or that you
just prefer not to give the name?®

THE WITNESS: Well, | know — 1 know who it was in terms
of — I picture his face, et cetera, but I prefer not to give his name.

(Emphasis added.)

In his rebuttal case, Chinkhota's counsel read into the record Dr. Corder’s interrogatory

answer and deposition testimony regarding her effarts and ability to identify the student.’

® Although sheinterposed no objection at trial, Dr. Corder complains on appeal that thetrial
court abused its discretion and demonstrated bias by questioning her at thisjuncture. The question
that the court asked was neutral, non-leading, and plainly intended to secure clarification of an
important point. There was no abuse of discretion. See Womack v. United States, 350 A.2d 381,
383 (D.C. 1976) (terming it “beyond quedion” that acourt has discretion to “interrogae a witness
in the aid of truth and furtherance of justice”).

" Chinkhota s counse! initially stated that he would not present any rebuttal case. Thetrial
court then asked counsdl if he did not need to lay a further foundation for the missing witness
instruction he was seeking. Only after being thus prompted did counsel read the jury the
interrogatory answer and thedeposition excerpt. Dr. Corder’ scounsel asked to“ note anon-specific
objection to “the proceeding that we just had.” On appeal Dr. Corder argues that the trial court
showed favoritismto Chinkhota and abused its disaretion by alerting him to the need to complete
thefoundation. Assuming arguendo that Dr. Corder preserved this objection, we see no meit toit.

(continued...)
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After the case was submitted and the jury was excused for the day, the court heard argument
over the propriety of amissing witnessinstruction. Dr. Corder’scounsel opposed theinstruction on
the groundsthat neither the“ peculiar avail ability” nor the“elucidation” requirementsfor giving the
instruction had been established in the case of the student intern. Thetrial court was not persuaded
by the defense position. The court rgected the defense argument that the student was equally
availableto both sides, observing, in particular, that Dr. Corder “knowswho he [the student] is, but
hastakenit upon hersdf” not to disclosehisidentity, with no explanation other than that “ she prefers
not to give hisname.” In addition, the court found that “the jury might well conclude that he [the
student] would have been able to state the circumstances surrounding the examination and the
appearance of the plaintiff.” Moreover, the court stated, the student “might have been able to say
whether the defendant had informed the mother” appropriately following the examination of
Chinkhota. Nevertheless, the court advised Dr. Corder’s counsel that if he was able to produce the

student by the next morning, he would be given a further “opportunity to make arecord.”

The next morning, Dr. Corder’s counsel made the following representations to the court

regarding the missing witness:

| want the Court to know that when the investigation was
made by Ms. Parker [co-counsel] in 1998, she was advised that they

’(...continued)
“Thetrial judge need not remain silent while observing a patent omission which might vitiate afull
adjudication. ...” Perry v. United States, 364 A.2d 617, 620 n.4 (D.C. 1976) (finding no abuse of
discretion wheretrial judgeprompted prosecution to produce evidence relating to chain of custody
of marijuana seized from the defendant). The judge is vested with discretion to intervene in order
to raise “matters which may significantly promote a just determination of thetrial.” Id. (quoting
ABA STANDARDS, THE FUNCTION OF THE TRIAL JUDGE, § 1.1 (1972)).
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could not identify the individual involved, and Howard was unable to
tell us, Howard University.

| have since learned the reason was that the gentleman
involved wasoriginally assigned to another practice, and he switched
to the Corder practice. And accordingly, the records did not reveal
that. And on the initial inquiry, we thought nothing more about it.
No other issue was raised. No question raised. No follow up from
other side.

When the matter came up yesterday, I had a detailed, as much
investigation as possible, and learned that the man’s name is
Campbell. We traced him to a hospital in Georgia. From there,
we' ve traced him to the Greater Southeast Community Hospital [in
Washington, D.C.]. And he works there as a Physician Assistant in
the Emergency Room. | was able to speak with him at 6:15 last
night, he hasno —

THE COURT: Whereis he, in Southeast —
MR. BRAULT: Greater Southeast Community Hospital. He
cannot cometo Court. He has been diagnosed with cancer, going for
treatment thismorning. Although he's till able to work, he comes
inat 10:00, after histreatment. | asked him asmuch as| could about
this. He has no memory of the specific case. He could talk about his
experience with the doctor, but | don’t see how that’s relevant.
(Emphasisadded.) After hearing these representations, thetrial court concluded that it would give

the missing witness instruction.

The record recited above establishes that the prerequisites for giving a missing witness
instruction were met in this case and that the trid court did not abuseits discretion in deciding to

give that instruction.
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To begin with, the student intern was “ peculiarly available” to Dr. Corder. Dr. Corder and
her attorneys plainly had the physical and the practical ability to identify, locate and produce the
student — as they demonstrated they could do on twenty-four hours' notice on thelast day of trial.
Therecord refutesany notion that Dr. Corder’ sreported inability to find the student prior totrial was
genuine, for by her own admission she knew the student was one of just two persons whose names
she recalled or had determined. She and her attorneys simply chose not to pursue the matter.
Furthermore, the record showsthat Dr. Corder had strong reasonsto produce the student (unlessshe
believed his testimony would have been adverse to her) as well as the ability to do so. By Dr.
Corder’ s account, the student was a close and intimately involved observer of her interaction with
Chinkhotaand his mother —an interaction that Dr. Corder used asa vehicle to teach the student the
proper way to examine and advise an adolescent with a possible groin injury. On the facts as Dr.
Corder portrayed them, it would have been “natural to expect [Dr. Corder] to have called the

[student].” Thomas, 447 A.2d at 57.

The record also affirmatively shows that the student was not available to Chinkhota. Dr.
Corder did not cooperate with Chinkhota' sinquiries, and without her help Chinkhotacould not have
identified the student. Dr. Corder’s counsel admitted as much when he told the trial court that
Howard University’ srecordsdidnot reveal who the student wasand that Howard “ could not identify
theindividual involved.” Because of Dr. Corder’slack of cooperation, which (taking into account
her evasivetrial testimony) arguably bordered on concealment, thistruly istheunusual caseinwhich

the missing witness was peculiarly available to one side.

The“elucidation” requirement wassaisfied too. The absent student wastheonly potentially
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disinterested witness with firsthand knowledge about the two central factual disputes at trial —
whether Dr. Corder performed a thorough examination of Chinkhota and whether she properly
advised Chinkhota and his mother following her examination. “[FJrom the viewpoint of trial
preparation,” the student coul d have provided testimony “ superior to that which counsel anticipate| d]
from other witnesses as well as testimony which would be noncumulative and nonduplicative.”

Cooper, 415 A.2d at 534.

We are not persuaded otherwise merely because Dr. Corder’s counsel reported to the trial
court that the student no longer remembered the events at issue. Counsel did not report in any detail
what efforts he had made to probe or revive the student’s memory, and, of course, Chinkhota and
the tria court were not afforded the opportunity to test the student’s recall for themselves. Even
accepting counsel’ s self-serving report at face value, moreover, atrie of fact could have reason to
doubt that Dr. Corder conducted a thorough physical examination during which she taught her
student valuable clinical lessons about eva uating a potentially serious and unusual condition just
from the very fact that the student himself had no memory whatsoever of the episode Most
important, though, if the student really could no longer recall any of the key events, that likely was
because Dr. Corder delayed contacting the student until more than four years after those events
occurred. The student well might have remembered if Dr. Corder had interviewed him with
reasonablepromptitude. Whereit reasonably appearsthat amissing witnesswaspeculiarly availade
to a party and could have elucidated disputed issues at trial if the party had made contact with the
witnessin atimely manner, the party’ sunjustified dilatoriness should not be permitted to defeat the

opposing party’ s entitlement to a missing witness instruction.
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Finally, having concluded that the prerequisites were satisfied, we perceive no abuse of
discretion on the part of thetrial court in eleding to deliver amissing witnessinstruction. Giventhe
prominent and uniquely disinterested rolethat Dr. Corder ascribed to the student, it isreasonable to
think that she would have secured his testimony had she believed it would have supported her
defense. Since Dr. Corder offered no good explanation for not securing the student’ stestimony, it
is plausible that she did not believe it would be helpful. Dr. Corder’s apparent stonewalling in
discovery and her evasive testimony at trial, which culminated in her unexplained refusal on the
witness stand to name the student, strengthened the implication that she believed the student would
have been an adversewitness “[F]Jrom all the drcumstances aninference of unfavorabl etestimony

from [the absent student] witness [was] a hatural and reasonable one.” Thomas, 447 A.2d at 58.

I11.

We shall dispose summarily of Dr. Corder’s other contentions on appeal. Dr. Corder
contends, first, that the trial court abused its discretion by giving the jury a separate instruction
regarding the physician’s duty to warn a patient of dangers to which the patient potentialy is
exposed. See Canterbury v. Spence, 150 U.S. App. D.C. 263, 272, 464 F.2d 772, 781 (1972). Dr.
Corder argues that the instruction accorded undue emphasis to a theory of negligence that was not
supported by the evidence inasmuch as Chinkhota was not suffering from testicular torsion at the

time Dr. Corder saw him.? We are not persuaded. Thetrial court did not abuse its broad discretion

® Chinkhota himself did not request a specia instruction on the physician’ s duty to warn.
Thetrial courtsua sponte suggested that such an instruction would be desirableto guide thejury on
the applicable legal principlesand directed the partiesto brief theissue. Dr. Corder argues that by
(continued...)
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in determining what instructions are appropriate, especialy in light of the complexity of the issue
presented and the basic principle that a party is entitled to an instruction onits theory of the caseif
that theory is supported by the factsin evidence. See Nelson v. McCreary, 694 A.2d 897, 901 (D.C.
1997). The evidentiary support was there, given, inter alia, the expert testimony that Dr. Corder

should have perceived the danger of intermittent torsion. See footnote 2, supra.

Dr. Corder’ sremaining contention isthat thetrial judge displayed partiality by assisting the
plaintiff’s case, by questioning witnesses himself and by issuing evidentiary rulings adverseto the
defense. We have addressed this contention in footnotes 6, 7, and 8, supra, and the additional
judicial actsthat Dr. Corder citesare, if questionable at all, too picayune to call for individualized
attention. It sufficesto reiterate that “[a] trial judge bears the responsibility for the orderly and fair
administration of atrial, and hasnot only theright, but theduty . .. to participate directly inthetrid,
including the propounding of questions when it becomes essential to the development of the facts
of the case.” Talley v. Varma, 689 A.2d 547, 550 n.1 (D.C. 1997) (internal quotation marks and
citationsomitted). Thetrial judgein thiscase acted inthat spirit with suitable restraint and balance.
We observe, too, that the judge issued significant rulings that disfavored the plaintiff as well as
rulings that went against the defense. “ The test for whether atrial was fatally tainted with alleged
prejudice by thejudgeiswhether theimpartiality of the judge might reasonably be questioned.” 7d.

Dr. Corder’s hill of particulars does not “come at al close to entitling [her] to relief under that

§(...continued)
raising the question of a special instrudion on its own initiative, the trial court displayed biasin
favor of Chinkhota. Weregject that charge as groundless. If anything, the opposite isthe case—the
court undertook to ensure that the jury would render a reasoned and legally correct determination
of theissue. We note that the instruction itself was even-handed.
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standard.” Id.

IVv.

Thetrial court did not err in giving amissing witness instruction or in any other respect that

would call for reversal. We affirm the judgment on gppeal .

So ordered.



