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WASHINGTON, Associate Judge: Appellants, thirty-four named classmembers, their attorney
Beverly C. Moore, Jr. and hislaw firm Moore & Brown (“appellants’) appear before this court in
their third appeal, arising from a proposed class action against appellee Ford Motor Company
(“Ford”) involving breach of warranty claims. In their present appeal, appellants challenge atrial
court order denying their May 2000 motion to dismiss with prejudice and to vacate thetrial court’s

1994 voluntary dismissal order. The 1994 order included an award of attorney’ s fees and costs as
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a term and condition of the dismissal without prejudice previously sought by appellants. Judge
Steffen W. Graae denied the motion to dismiss with prejudice on two grounds: (1) that appellants
wereuntimely intheir decisionto opt for adismissal with prejudicein 2000in lieu of complyingwith
the terms and conditions of the 1994 order conferring a dismissal without prejudice, and (2) that
appellants were precluded under the doctrine of equitable estoppel from contradicting their
representations to two other jurisdictions that they intended to pay Ford’ s attorney’ s fees and costs

when quantified. We affirm.

Theclassactionlitigation at issue herewasfiled inthisjurisdictionin 1991, the second of four
proposed nationwide class action lawsuits filed against Ford for breach of written and implied
warranties based on allegations of faulty transmissions, in particular Ford model cars manufactured
between 1976 and 1979. Prior totheDistrict of Columbia(D.C.) Superior Court suit, appellantsfiled
a federal suit in August 1981, which was subsequently dismissed on appeal ten years later on
jurisdictional groundswhen the only named appellant settled with Ford. Walsh v. Ford Motor Co.,
292 U.S. App. D.C. 32, 945 F.2d 1188 (1991). In February 1991, while the Walsh appea was
pending, and under the mistaken belief that the filing of the federal suit had tolled the statute of
limitations, appellants filed a class action suit against Ford in the D.C. Superior Court on behalf of
Eileen Thoubboron and thirty-three other owners of Ford vehicles, all of whom were also plaintiffs

in the federal suit.

When Ford filed a motion to dismiss the Thoubboron complaint as time-barred in March
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1991, appellants responded with amotion under Super. Ct. Civ. R. 41 (a)(2) to dismisstheir claims
without prejudice in order to pursue their claims in other jurisdictions. While this motion was
pending, appellantsfiled asimilar proposed nationwide classaction in Pennsylvaniaon behalf of the
thirty-four Thoubboron plaintiffsin addition to Raymond B. Doutt. Doutt v. Ford Motor Co., No.
212 (Pa. Ct. Common Pleas Philadelphia Co., Apr. 1, 1991). Thefourth suit wasfiledinIllinoison
behalf of eighteen of the Thoubboron plaintiffsin addition to others. Portwood v. Ford Motor Co.,
No. 91 CH 4442 (1ll. Cir. Ct. Cook Co., May 14, 1991). The Pennsylvaniaand Illinois courts stayed
the proposed class action proceedingsin 1991 and 1992, respectively, while awaiting the resolution

of the Thoubboron case.

In September 1991, Judge Richard A. Levie dismissed Thoubboron with prejudice because
appellants’ clamsweretime-barred under District of Columbialaw. Appellantsappeal ed, requesting
that this court instead direct thetrial court to dismissthe claimswithout prejudice pursuant to Rule
41(a)(2) in order to avoid the potentia res judicata effect on appellants’ suits then pending in
Pennsylvaniaand Illinois. Noting that adismissal with prejudiceisa“drastic remedy and should be
granted sparingly,” wevacated thetrial court’ sdecision and remanded with instructionsthat thetrial
court provide an explanation as to the basis for dismissing the claims with prejudice “[i]n order to
facilitatejudicial review andto ensurethat thetrial court’ sdiscretion hasbeenjudiciously exercised.”
Thoubboron v. Ford Motor Co., 624 A.2d 1210, 1214 (D.C. 1993) (Thoubboron I). We aso
indicated that should the trial court decide in favor of a dismissal without prejudice, terms and
conditions could be imposed so as to “compensate the defendant for its costs and counsel fees

incurred in defending against what has turned out to be the plaintiffs’ improvident foray into the
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courts of this jurisdiction.” Id. at 1216 n.12. In addition, we noted that appellants “readily
acknowledge that the request that their individua claims be voluntarily dismissed, rather than
dismissed with prejudice, was made solely in order to protect their complaintsin Pennsylvaniaand

[llinois.” Id. at 1215.

In a January 1994 order, Judge Levie granted appellants a voluntary dismissal without
prejudice conditioned upon their paying Ford’ s attorney’ s fees and costs incurred involving work
product which would not beuseful inrelated, subsequent litigation between the parties, andindicated
that the voluntary dismissal was granted “subject to Plaintiffs compliance with the above listed
conditions.” Healso ordered that Ford submit affidavits and other supporting documentsitemizing
attorney’ sfees and coststo thetria court by February 7, 1994 for quantification of the appropriate
amount dueto Ford. Appellantswereinstructedto file aresponseto Ford’ s submission by February
22,1994. InitsFebruary 7, 1994 submission, Ford sought attorney’ sfeesin the amount of $84,790
and costsin the amount of $3,459.06, for atotal of $88,228.06. On March 7, 1994, appellantsfiled
aforty-page opposition to Ford’ srequest on several grounds—excessivenessintermsof the attorney
timebilled, that substantial portionsof thework product could bereused in Portwood and Douitt, lack
of specificity in terms of the attorney time billed, lack of supporting documentation, and excessive

costs — and argued that Ford’ s request for attorney fees should be reduced to $16,291.*

Following theissuanceof JudgeLevie's 1994 order, Moore argued to the Pennsylvaniaand

[llinoiscourtsthat the stays of those proceedings should be removed because appel lantshad obtained

! Plaintiffs Opposition to Ford’s Request for Attorney Feesand Costs, filed March 7, 1994.
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avoluntary dismissal in Thoubboron and intended to pay Ford’ sattorney’ sfeesand costs as soon as
theamount was quantified. Ford requested that the Pennsylvaniacourt maintain the Doultt stay until
appellants had actually met their obligation to pay the Thoubboron attorney’s fees and costs. Ina
March 1994 pleading, Moore represented to the Pennsylvania court that the stay on the Doutt
proceeding should belifted immediately as opposed to when the payments were actually made since

appellants fully intended to pay Ford the amount awarded:

Plaintiffs . . . advised Ford that they will, of course, pay whatever
attorney fees and costs the Thoubboron court eventually awards, but
that amount has not yet been determined and therefore cannot be paid
now. Plaintiffs further advised that the residual fee issue which is
entirely collateral to the merits of thislitigation provides no basisfor
continuing the Stay (or the Illinois Stay in the Portwood case. . .),
even though technically Thoubboron remains*® pending” for aslongas
the fee issue is outstanding.?

The stay of Doutt was ultimately lifted and, in May 1995, Moore obtained a voluntary dismissal

without prejudice from the Pennsylvania court in order to pursue thelitigation in Illinois.

InMay 1992, thelllinois court originally granted Ford’ srequest to stay the Portwood action
pending the outcome of Thoubboron and Doutt. Appellants appealed the stay. In April 1994,
following the voluntary dismissals in Thoubboron in the District of Columbia and Doutt in

Pennsylvania, Moore represented to the Illinois appel late court that “these new devel opments moot

2 Satement of Points and Authorities in Support of Plaintiffs Motion to Modify and
Continue Say or, Alternatively, to Voluntarily Discontinue Claims of All Plaintiffs Except Doultt
without Prejudice, filed March 30, 1994. Inafootnoteto that pleading, appellantsindicated that the
document also reflects Plaintiffs Oppositionto Ford’ sMotion to Terminate Say, filed February 28,
1994.



the basis for the stay” in Portwood because

the Thoubboron trial court on remand dismissed the Thoubboron

claimswithout prejudice, on condition that plaintiffspay Ford certain

attorney feesand costs, which plaintiffswill do assoon astheamount,

whichispresently beinglitigated, isfinally determined. A copy of that

Order is attached hereto as Exhibit A3
The Portwood stay was subsequently removed in 1995, and the litigation proceeded in Illinois. In
March 1996, thelllinoistrial court dismissed Portwood astime-barred and its decision was affirmed
on appeal by the Illinois Court of Appeals, Portwood v. Ford Motor Co., 685 N.E.2d 941 (lll. Ct.
App. 1997), which wasin turn affirmed by the Supreme Court of Illinois. Portwood v. Ford Motor

Co., 701 N.E.2d 1102 (IIl. 1998).

Four years after Judge Levie entered his original order granting appellants’ motion for
voluntary dismissal without prejudiceand conditioning it on appellants’ payment of Ford’ sattorney’s
feesand costs, he quantified theamount dueto Ford in aJuly 1998 order, ruling that appellantswere
jointly and severally liable to Ford for $62,669.16 in attorney’s fees and costs,* less the $5,000

aready paid by appellants.® In August 1998, appellantsfiled amotion to alter and amend judgment

3 Appellants’ Second Motion to Supplement Record, filed April 6, 1994.

* The trial court determined that certain of appellants challenges to Ford’s submissions
concerning attorney’ s fees and costs were meritorious because several of the itemizations lacked
specificity. Asaconsequence, thetrial court reduced the amount dueto Ford fromtheinitial request
for $88,228.06 to $62,669.16.

> According to an April 1997 letter from Ford’s counsel to Judge Levie, Moore made a
$5,000 payment in December 1996 “to be applied toward satisfaction of the Court’ s ultimate order
(continued...)
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pursuant to Super. Ct. Civ. R. 59 (a)(2) and 59 (e) with respect to the 1998 order or, alternatively,
for anew trial with respect to that order. Appellants also moved under Rule 60 (b)(2) to set aside
the 1998 order on the basis of new evidence that Ford reused most of the Thoubboron work product
initsPortwood briefs. Inaddition, appellantsasserted that if thelllinois Supreme Court affirmed the
dismissal of Portwood, “ plaintiffswill havetheoptionto simply declineto pay Ford any feesand will

consent to having these Thoubboron claims dismissed with prejudice.”

In September 1998, Judge L evie denied appellants’ motionto alter and amend judgment. On
appedl, this court upheld that ruling, noting that when the trial court granted appellants motion to
dismiss without prejudice, the order was expressly conditioned upon appellants paying Ford's
attorney’s fees and costs. Thoubboron v. Ford Motor Co., 749 A.2d 745, 747 (D.C. 2000)
(Thoubboronl). Weal so concluded that thetrial court’ sassessment of attorney’ sfeesand costswas
reasonable, “especially considering that the court reduced the total amount that Ford sought by
almost 30 percent.” 1d. Withrespect to appellants’ argument that thevoluntary dismissal issuecould
becomemoot inlight of thelllinois Supreme Court’ sdecisionin Portwood, weindicated that “[w]hile
it is possible that the present litigation may become moot at some time in the future as aresult (at
least in part) of the lllinoisruling, itisnot moot yet. We conclude that any suggestion of mootness

isat best premature.” Id.

Less than one month following our ruling in Thoubboron 11, appellants next filed the instant

>(....continued)
on Ford' s application.”
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motion to dismiss their clamswith prejudice and vacate the voluntary dismissal order conditioned
upon payment of Ford’ sfeesand expenses. A ppellantsargued that the previously obtained voluntary
dismissal without prejudice was rendered “worthless” and thus “moot” since they were now
precluded from refiling the proposed class action in any other jurisdiction as a result of the 1998
[llinois Supreme Court ruling dismissing Portwood astime-barred. Judge Graae rejected appellants
mootness argument in his July 2000 order, denying their motion on two grounds. First, Judge Graae
ruled that thetimefor opting for adismissal with prejudicerather than complying with thetermsand
conditions of the voluntary dismissal had passed:

Theinstant caseisdistinguishableinitsprocedural history fromthose

cases suggesting that a plaintiff may elect to suffer dismissal with

prejudice rather than comply with a condition of payment of the

defendant’ s attorneys’ fees. Here Plaintiffs reaped the benefit of the

dismissal without prejudice by bringing two other lawsuits. 1n doing

so, the proper time for election was bypassed. The fact that the

results of the lawsuits were not to Plaintiffs' liking does not restore

their right to elect adismissal with prejudice.
Second, he ruled that appellants should not be alowed to avoid their obligation to pay Ford's
attorney’ s fees and costs on equitable estoppel grounds, concluding that Ford “relied on Plaintiffs

representations in Pennsylvania and Illinois by not moving to dismiss them, and now stand to be

injured by Plaintiffs' failure to compensate them for their attorneys fees and costs.”

On appeal, appellants argue that the trial court abused its discretion by denying the motion
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to dismisstheir claimswith prejudice and to vacate the 1994 voluntary dismissal order conditioned
onthe payment of Ford’ sattorney’ sfeesand costs. Appellantsmaintainthat they havearight to el ect
adismissal with prejudice in lieu of paying Ford since a voluntary dismissal without prejudice is
“worthless’ to them now that they are precluded from filing the class action in any other jurisdiction
after thedismissal of Portwood. Ford respondsthat appel lants benefitted from thevoluntary dismissal
order when issued in 1994 because that ruling allowed appellants to proceed with cases in
Pennsylvaniaand Illinoisthat had been stayed in 1991 and 1992, respectively, pending theresol ution
of Thoubboron. With respect to the equitable estoppel argument, Ford maintainsthat Judge Levie
would not have granted adismissal without prejudiceif appellantshad rejected the expresscondition
to pay Ford’ sattorney’ sfeesand costs, and that the Pennsylvaniaand Illinois courtswould not have
lifted the stays in those jurisdictions but for appellants’ assurances that they intended to meet the

conditions.

A.Rule4l (8)(2)

Rule 41(a)(2) permitsaplaintiff, with court approval, to voluntarily dismissan action. Super.
Ct. Civ. R. 41(a)(2); Washington Metro. Area Transit Auth. v. Reid, 666 A.2d 41, 45 (D.C. 1995).
Theruleprovidesthat “an action shall not be dismissed at the plaintiff’ sinstance save upon order of
the Court and upon such terms and conditions as the Court deems proper.” Super. Ct. Civ. R.

41(a)(2). In addition, the rule provides that “[u] nless otherwise specified in the order, a dismissal



10
under this paragraph is without prejudice.” 1d.° While a voluntary dismissal with prejudice
constitutes a complete adjudication of the matter and precludes further action between the parties
based on the principle of resjudicata, Semtek Int’l Inc. v. Lockheed Martin Corp., 531 U.S. 497,
505-06 (2001), adismissal without prejudice “render[s] the proceedings a nullity and leave[s] the
partiesasif the action had never been brought.” Bonneville Assocs. Ltd. v. Barram, 165 F.3d 1360,
1364 (Fed. Cir. 1999) (citations omitted). Thus, adismissal without prejudice has no resjudicata

effect. McCall-Bey v. Franzen, 777 F.2d 1178, 1184 (7th Cir. 1985).

The tria court has the discretion under Rule 41 (a)(2) to condition a voluntary dismissal
without prejudice * upon such terms and conditions as the Court deems proper.” Super. Ct. Civ. R.
41 (a)(2). The purpose of the “terms and conditions’ clause is “to protect a defendant from any
prejudice or inconvenience that may result from a plaintiff’s voluntary dismissal.” Taragan v. Eli
Lilly & Co., 267 U.S. App. D.C. 387, 390, 838 F.2d 1337, 1340 (1988) (citing GAF Corp. V.
Transamerica Ins. Co., 214 U.S. App. D.C. 208, 211, 665 F.2d 364, 367 (1981)); accord, Fisher
v. Puerto Rico Marine Mgmt., Inc., 940 F.2d 1502, 1503 (11th Cir. 1991); McCantsv. Ford Motor
Co., 781 F.2d 855, 856 (11th Cir. 1986). Generally, courts condition the voluntary dismissal on the
requirement that the plaintiff pay defendant’s attorney’ s fees and costs in order “to compensate the

defendant for the unnecessary expense that the litigation has caused” because “the defendant may

®Wehaveheldthat Super. Ct. Civ. R. 41issubstantially identical to the corresponding federal
rule, Fed. R. Civ. P. 41 and, thus, we “constru[ €] the local rulein light of federal casesinterpreting
thefederal rule.” Clayv. Faison, 583 A.2d 1388, 1391 n.5 (D.C. 1990); accord, Launay v. Launay,
Inc., 497 A.2d 443, 450 n.7 (D.C. 1985); Bazata v. National Ins. Co., 400 A.2d 313, 314 n.1 (D.C.
1979). However, this court is not bound by federal court interpretations. Bazata, supra, 400 A.2d
at 314 n.1.
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have to defend again at alater time and incur duplicative legal expenses.”” Cauley v. Wilson, 754
F.2d 769, 772 (7th Cir. 1985); accord, Taragan, supra, 267 U.S. App. D.C. at 390, 838 F.2d at 1340
(citing GAF Corp., supra, 214 U.S. App. D.C. a 211, 665 F.2d at 367). Thus, conditioning a
voluntary dismissal on the payment of defendant’ s legal fees and costsis envisioned as ameansto
protect the defendant’ sinterests. See Taragan, supra, 267 U.S. App. D.C. at 390, 838 F.2d at 1340
(“ The purpose of the ‘termsand conditions’ clause[of Rule41 (a)(2)] isto protect adefendant from
any prejudice or inconvenience that may result from aplaintiff’svoluntary dismissal”). Cf. Cauley,
supra, 754 F.2d at 772 (*“ Fees are not awarded when a plaintiff obtains a dismissal with prejudice
because the defendant cannot be made to defend again™) (citations and internal quotation marks
omitted) (emphasisintheoriginal). Attorney’ sfeesand costsarelimited to theamount expended for
work that cannot be applied to the subsequent lawsuit concerning the same claims, and this amount
“must be supported by evidence in the record.” Taragan, supra, 267 U.S. App. D.C. at 390, 838
F.2d at 1340; accord, Cauley, supra, 754 F.2d at 772. The requirement that such fees and costs be
paid has been referred to as a “precondition to appellants’ refiling their complaint.” Herring v.
Whitehall, 804 F.2d 464, 466 (8th Cir. 1986); see also Lau v. Glendora Unified School Dist., 792
F.2d 929, 930 (9th Cir. 1986) (“ The language of Rule 41 (a)(2) indicates that the dismissal of the

action iscontingent both “upon order of the court” and “ upon such terms and conditions as the court

’ Indeed, the Eighth Circuit has held that a court’ sfailure to condition avoluntary dismissal
upontheplaintiff’ spayment of attorney’ sfeesand costsmay constitute an abuse of discretion. Belle-
Midwest, Inc. v. Missouri Prop. & Cas. Ins. Guar. Assoc., 56 F.3d 977, 978 (8th Cir. 1995); seealso
Davisv. USX Corp., 819 F.2d 1270, 1276 (4th Cir. 1987) (*“ Such conditions should be imposed as
amatter of course in most cases’).
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deems proper”) (emphasisin the original).?

A plaintiff facing termsand conditions has several alternatives. The plaintiff may accept the
voluntary dismissal without prejudice and concomitant conditions, which confers upon defendants
“an enforceable judgment which they can execute.” Yoffev. Keller Indus., 582 F.2d 982, 983 (5th
Cir. 1978); see also McCall-Bey, supra, 777 F.2d at 1183 (recognizing that jurisdiction could be
retained to enforce the terms or conditionsif and when broken). Inthe event that the plaintiff finds
that the conditions are “too onerous,” the plaintiff may withdraw the motion and risk trial. Duffy v.
Ford Motor Co., 218 F.3d 623, 631 (6th Cir. 2000); accord, Yoffe, supra, 582 F.2d at 983.
However, the withdrawal must take place within areasonable time. Mortgage Guar. Ins. Corp. v.
Richard Carlyon Co., 904 F.2d 298, 301 (5th Cir. 1990); Uniail, Inc. v. E.F. Hutton & Co., 809 F.2d
548, 555 (9th Cir. 1986). In addition, a plaintiff may seek reconsideration, Yoffe, supra, 582 F.2d at
983, or challenge the reasonableness of thetermsand conditionson appeal. Duffy, supra, 218 F.3d
at 626-27; McGregor v. Board of Comm'rs, 956 F.2d 1017, 1021 (11th Cir. 1992); Mortgage Guar.
Ins., supra, 904 F.2d at 300; Uniail, Inc., supra, 809 F.2d at 556; Cauley, supra, 754 F.2d at 770-71.
If aplaintiff optsto accept the dismissal and ignore the accompanying conditions, thetrial court may
then dismisstheactionwith prgjudice. Lau, supra, 792 F.2d at 930 n.2; McCall-Bey, supra, 777 F.2d
at 1184; Yoffe, supra, 582 F.2d at 983. Under such circumstances, the dismissal with prejudiceis

envisioned as a sanction for plaintiff’s failure to pay. Id.

8 The trial court’s decision to permit a voluntary dismissal pursuant to Rule 41 (8)(2) is
discretionary, and we must uphold its decision unless we find an abuse of discretion. Washington
Metro. Area Transit Auth., supra, 666 A.2d at 45; District of Columbia Rent-A-Car Co. v. Cochran,
463 A.2d 696, 698 (D.C. 1983). Wedso defer to thetrial court’ sdetermination asto theimposition
of terms and conditions. Taragan, supra, 267 U.S. App. D.C. at 389, 838 F.2d at 1339.
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B. Equitable Estoppel

Thetria court held that the doctrine of equitable estoppel forecloses appellantsfrom avoiding
their obligation to pay Ford's attorney’s fees and costs because Ford “relied on Plaintiffs
representations in Pennsylvania and Illinois by not moving to dismiss them, and now stand to be
injured by Plaintiffs’ failure to compensate them.” Appellantsarguethat thetria court improperly
carved out an equitable estoppel exception “to thegeneral rulethat plaintiffsmay opt just not to pay”
attorney’ s fees and costs. Ford counters that appellants made representations in Pennsylvania and
[linoisthat they fully intended to pay such feesand costs, that Ford relied upon these assurances, and
to allow appellantsto now walk away from those representationswould result in prejudiceto Ford’'s
position. We agree that the principles of equitable estoppel are applicable here, and affirm the trial

court’ s decision on that basis.®

The doctrine of equitable estoppel provides that “a party with full knowledge of the facts,
which accepts the benefits of a transaction, contract, statute, regulation, or order may not
subsequently take an inconsistent position to avoid the corresponding obligations or effects.” First

American Disc. Corp. v. Commodity Futures Trading Comm., 343 U.S. App. D.C. 71, 79, 222 F.3d

° Because we affirm on the basis of equitable estoppel doctrine, we need not reach the trial
court’s other basis for denying the motion, that the proper time for appellants to withdraw their
motion for voluntary dismissal had passed. In addition, we need not reach Ford's argument
concerning the applicability of the judicial estoppel doctrine, particularly in light of the doctrine’s
guestionable viability in thisjurisdiction. See Konstantinidisv. Chen, 200 U.S. App. D.C. 69, 74,
626 F.2d 933, 938 (1980) (no District of Columbia court has ever adopted the judicia estoppel
doctrine . . . [and] the District’s cases evidence some hostility to the concept). But see Lassiter v.
District of Columbia, 447 A.2d 456, 461 (D.C. 1982) (applyingjudicial estoppel doctrineinjuvenile
case).
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1008, 1016 (2000) (citations omitted); see also Konstantinidis, supra note 9, 200 U.S. App. D.C.
at 73,626 F.2d at 937 (“[v]irtually all courtsagreethat equitable estoppel may beapplied to preclude
a party from contradicting testimony or pleadings successfully maintained in a prior judicia
proceeding”); Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 598 (6th Cir. 1982) (“Courts apply
equitable estoppel to prevent a party from contradicting a position taken in a prior judicial
proceeding. Equitable estoppel enablesaparty to avoid litigating, in the second proceeding, claims
which are plainly inconsistent with those litigated in the first proceeding”) (citations omitted). In
Konstantinidis, supra, note 9 the D.C. Circuit held that “[t]he party seeking to invoke the estoppel
... must have been an adverse party in the prior proceeding, must have acted in reliance upon his
opponent’ sprior position, and must now faceinjury if acourt wereto permit hisopponent to change

positions.” 200 U.S. App. D.C. at 73, 626 F.2d at 937.%°

The record supports thetrial court’s ruling that appellants should be equitably estopped from
avoiding their obligation to pay Ford’' s attorney’ sfees and costs. First, Ford was the adverse party
inthetwo previous proceedingsin both lllinoi sand Pennsylvania, where appel lantsmadeunqualified
representati onsthat they woul d meet the conditions attached to the Thoubbor on voluntary dismissal
by paying Ford’ sattorney’ sfeesand costs as soon astheamount was quantified. Second, Fordrelied

on appellants’ representationsin both jurisdictions that they fully intended to pay Ford the amount

9 The requirements for “privity, reliance, and prejudice” reflects the doctrine’ s purpose “to
ensurefairnessintherelationship betweenthe parties. . . [by] prevent[ing] the unconscientiousand
inequitabl e assertion or enforcement of claimsor rightswhich might have existed or been enforceable
by other rulesof law, unless prevented by the estoppel.” Konstantinidis, supra, 200U.S. App. D.C.
at 73, 626 F.2d at 937 (citation omitted).
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awarded.™ Wereit not for appellants’ representations, Ford clearly would have opposed thelifting
of the stay in both the Pennsylvaniaand Illinois cases until the terms and conditions of the voluntary
dismissal weresatisfied. At that juncture, had appellantsfailed to satisfy thetermsand conditions of
the voluntary dismissal, a dismissal with prejudice would have been the appropriate remedy and
would have provided Ford with “all the relief that could have been obtained after afull trial,” and
protected Ford from subsequent litigation pursuant to the doctrine of resjudicata. 8 JAMES WM.
MOORE, MOORE'S FEDERAL PRACTICE § 41.40 [3] (3d ed. 1997)."2 Finaly, Ford suffered injury
because Ford would berequired to forego payment of itsattorney’ sfeesand costs despite appel lants

ability to proceed with the Doutt and Portwood actions in 1995.%

Togrant appellants’ motion to dismisswith prejudicenow, after appellantshave pursued their
claimsintwo other jurisdictionsand after Ford hasbornetherisk of thissubsequent litigation, would
clearly prgjudice Ford, a result inconsistent with Rule 41's purpose in protecting the defendant’s
interests in the face of a subsequent, duplicative lawsuit following a voluntary dismissal. See

Colombritov. Kelly, 764 F.2d 122, 133 (2d. Cir. 1985) (“the purposeof . . . [fee] awardsisgenerally

1 During oral arguments, Moore did not deny the truth of the representations reflected in
those pleadings.

12 Ford aso argues that, relying on the promise, it did not press Judge Levie for a prompt
decision on the amount of the attorney’ s fees.

3 Although not explicitly applying equitable estoppel, the Eleventh Circuit in McGregor,
supra, 956 F.2d at 1021, did implicitly recognize equitable estoppel considerations in denying a
motion to withdraw. There, appellant argued that the district court abused itsdiscretioninfailingto
permit himtowithdraw his motionfor voluntary dismissal when the court conditioned thevoluntary
dismissal on the payment of attorney’s fees and costs. Id. The Eleventh Circuit concluded that
despitethefact that appellant objected to theterms and conditions, he had initially offered to pay the
“coststo date” as acondition of dismissal. Id. at 1022.
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to reimburse the defendant for the litigation costs incurred in view of the risk (often the certainty)
faced by the defendant that the same suit will be refiled and will impose duplicative expenses’);
accord, Cauley, supra, 754 F.2d at 772; Taragan, supra, 267 U.S. App. D.C. at 390, 838 F.2d at
1340. See also Fisher, supra, 940 F.2d at 1503 (“Rule 41 (a)(2) exists chiefly for protection of
defendants’); Davis, supra, 819 F.2d at 1273 (“1n considering amotion for voluntary dismissal, the
. .. court must focus primarily on protecting the interests of the defendant”). A dismissal with
prejudice would have had res judicataimplications for both the Pennsylvania and Illinois suits, the
avoidance of which had been appel lants’ reason for requesting avol untary dismissal without prejudice
in the first place as appellants acknowledged in Thoubboron |, supra, 624 A.2d at 1215.*
Appellants argue that the trial court improperly carved out an equitable estoppel exception
to the general rule that plaintiffs may decide against paying a defendant’ s attorney’ s fees and costs
in favor of adismissal with prejudice. We disagree with this characterization of the trial court’s
equitable estoppel rationale and with appellants’ interpretation of the case law concerning the right
to opt for adismissal with prejudice. Asdiscussed above, plaintiffs have the option of withdrawing
avoluntary dismissal conditioned asthis one was, just as plaintiffs may choose not to comply with
the terms and conditions and forego the dismissal without prejudice. However, the caselaw simply
doesnot permit plaintiffsto exploit the advantage presented by avoluntary dismissal by pursuingthe

same litigation in other jurisdictions, reneging on unqualified promises to pay the defendant’s

14 Appellants’ contention on appeal that “there was no possible ‘benefit’” derived from
dismissing their Thoubboron claimswithout prejudiceisbelied by their own representations before
this court in Thoubboron I, supra, 624 A.2d at 1215. There, we noted that appellants “readily
acknowledge that the request that their individual claims be voluntarily dismissed, rather than
dismissed with prejudice, was made solely in order to protect their complaintsin Pennsylvaniaand
lllinois.” 1d.
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attorney’ sfees and costs when quantified, and then returning to court for adismissal with prejudice
when all the claims have been dismissed astime-barred in the other jurisdictions. See McCall-Bey,
supra, 777 F.2d at 1184 (terms and conditions “ are the quid for the quo of alowing the plaintiff to
dismiss his suit without being prevented by the doctrine of resjudicata from bringing the same suit

again”) (internal quotation marks omitted).

Although onemeansfor courtsto contend with aplaintiff who failsto comply with theterms
and conditions of a voluntary dismissal is to dismiss with prejudice in order to promote the
defendant’ sdesirefor finality, such adismissal isusually reasonable only when thisis ameaningful
sanction. SeeMcCall-Bey, supra, 777 F.2d at 1183-84 (whilethe remedy of dismissingthe casewith
prejudice “ should be adequate in the general run of caseq[,]” there may be casesin which thiswould
be an inadequate remedy or “no remedy at all”). A dismissal with prejudice at thisjuncture would
not be ameaningful sanction for appellants’ failure to comply with the terms and conditions of the
voluntary dismissal. Instead, such a ruling would reward appellants for avoiding the express
conditions of the voluntary dismissal at the expense of Ford. Clearly, the equities favor Ford here,
and courtsmust be cogni zant of such considerationswheninterpreting therule. SeeMcCants, supra,
781 F.2d at 857 (the court “must exerciseits broad equitablediscretion under Rule41 (a)(2) toweigh
the relevant equities and do justice between the parties in each case, imposing such costs and

attaching such conditions to the dismissal as are deemed appropriate”).

C. Other Issues
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Appellants also argue that the 1994 voluntary dismissal order is now “moot,” relying on
language in Thoubboron 11, supra, where we noted that “[w]hile it is possible that the present
litigation may become moot at some time in the future as aresult (at least in part) of the lllinois
ruling, itisnot moot yet . . . [and, thus,] any suggestion of mootnessisat best premature.” 749 A.2d
at 747. Appellants argument that the dismissal without pregjudice is“moot” may be atechnically
correct statement since the classaction can no longer berefiled in any court following the Portwood
dismissal. However, the mootness argument i s specious because appel lants accepted the terms and
conditionsof thedismissal without prejudicein 1994 asevidenced by their representationsin thetwo
other jurisdictions regarding their unqualified intention to pay “whatever fees and costs the court
eventually awards’ “ assoon astheamount” isquantified. Theso-called “mootness’ of the dismissal
without prejudice now does not obviate its usefulness to appellants in 1994 when facing stays in
Doutt and Portwood and the potential resjudicataeffect of adismissal with prejudicein Thoubboron
and, thus, they cannot escape those conditionswith what thetrial court recognized asaprocedurally
faulty argument. Neither theequitiesnor the caselaw countenances such gamesmanship. See Chavez
v. lllinois Sate Police, 251 F.3d 612, 656 (7th Cir. 2001) (“It is true that a plaintiff seeking a
voluntary dismissal isnot required to accept whatever conditionsthedistrict court may impose. The
appropriate response, however, would be to decline to accept the conditions, not to accept them and
then argue that their imposition was an abuse of discretion”) (citation and internal quotations
omitted); McGregor, supra, 956 F.2d at 1021 (appellants’ offer to pay costs precludes court from

granting subsequently filed motion to withdraw voluntary dismissal).

In this appeal, appellants also attempt to revisit the issue of the reasonableness of Ford's
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attorney’s fees and costs. Appellants argue that the $63,669 in attorney’s fees and costs are
disproportionate in amount when compared to the $36,734 in potential claims of the Thoubboron
plaintiffs. The reasonableness of attorney’s fees and costs was determined by this court in
Thoubboron 11, supra, 749 A.2d at 747, and, thus, this issue may not be raised again here.”> Lynn
v, Lynn, 617 A.2d 963, 970 (D.C. 1992) (absent exceptional circumstance, law of case doctrine
precludes reexamination of issue raised in a prior appeal). Indeed, more broadly, it is a general
principle of appellate practice that “where an argument could have been raised on aninitial appeal,
it is inappropriate to consider the argument on a second appeal following remand.” Hartman v.

Duffy, 319 U.S. App. D.C. 169, 173, 88 F.3d 1232, 1236 (1996) (citation omitted).

For the foregoing reasons, the decision of thetrial court is

Affirmed.

>Appellants’ argument also suffersfrom its pointsof comparison. Clearly, in 1994 whenthe
dismissal without prejudice wasissued, appellants did not envision that they would be confined to
potential claimsfrom only the Thoubboron plaintiffssincethe potential existed for therealization of
claims from both the Doutt and Portwood actions.



