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PER CURIAM: In these consolidated appeals, Sherman W. Dobson contends that the trial
court erred in denying his requestsfor relief in two separate motionsfiled pursuant to D.C. Code 8
23-110. In No. 00-CO-243, the motion wasdenied after a hearing on December 19, 1999, and

in No. 01-CO-319, the motion was denied without a hearing on February 2, 2001. The facts
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underlying each appeal are set forth in the opinion filed by Senior Judge King. In No. 00-CO-243,

Judge Schwelb hasfiled aconcurring opinion and Judge Washington hasfiled adissenting opinion.

Thejudgment in both appealsis affirmed. With respect to No. 00-CO-319, Judge Schwelb
and Judge Washington join in Parts I-C and I1-B of Senior Judge King's opinion. That case is
remanded for resentencing on the charge of carrying a pistol without alicense (CPWL).*

So ordered.

KING, Senior Judge: Sherman W. Dobson was convicted of armed robbery, in violation of
D.C. Code 88 22-2901, -3202 (currently at D.C. Code 8§ 22-2801, -4502 (2001)), and CPWL, in
violation of D.C. Code § 22-3204 (currently at D.C. Code § 22-4504 (2001)). These convictions
were affirmed on direct appeal. See Dobson v. United States, 449 A.2d 1082 (D.C. 1982) (Dobson
1), cert. denied, 464 U.S. 831 (1983). Subsequently, Dobson filed two motions, pursuant to D.C.
Code § 23-110, contending in both that histrial counsel was constitutionally ineffective. Dobson
appeals the denial on December 19, 1999 — after a hearing — of the first § 23-110 motion (No. 00-
CO-243), and the denial on February 2, 2001 — without a hearing — of the second § 23-110 motion

(No. 01-CO-319).

! Dobson contends, and the government concedes, that the sentence on the CPWL count is
illegal because the enhancing conviction occurred after therobbery for which hewasconvicted. We
agree. See Cornwell v. United States, 451 A.2d 628, 629-30 (D.C. 1982) (holding that plain meaning
of enhancement provision of repeat offender statute, D.C. Code § 22-104 (a) (1973), required prior
conviction); United Statesv. Hilliard, 366 A.2d 437, 439-40 (D.C. 1976) (holding that plain meaning
of mandatory minimum sentencing provision of D.C. Code § 22-3202 (a)(2) (1973), required prior
conviction). Therefore, the case is remanded for resentencing on that count.



A. Procedural history

On October 15, 1980, Dobson was convicted by ajury of armed robbery and CPWL, offenses
committed on June6, 1978, when Dobson and hisaccomplice, JamesHarris,* robbed Edward Sawyer
at gun point. The government’s case depended almost entirely upon the eyewitness identification
testimony of Sawyer, aHoward University police officer. Dobson was sentenced to fifteen yearsto
life on the armed robbery charge, and to a consecutive sentence of ten years on the CPWL charge.
Ondirect appeal, Dobson’ s convictions were affirmed, but the case was remanded for imposition of
aminimum sentence on the CPWL conviction. See Dobson |, 449 A.2d at 1087. In March 1983,
thetrial court resentenced Dobson to forty months to ten years on the CPWL charge, consecutive

to the fifteen yearsto life sentence for armed robbery.

On March 24, 1993, nearly eleven years after the affirmance by this court of hisconvictions,
Dobsonfiled apro semotionunder 8 23-110 (first 23-110 motion), arguing that histrial counsel had
been constitutionally ineffective under Srickland v. Washington, 466 U.S. 668 (1984). On January
25, 1994, Dobson supplemented that motiontoincludetheclaim madehere, i.e., that histrial counsel
was ineffective because he did not present alibi witnesses after he had told the jury that he would

present that defense. Concluding that Dobson was not prejudiced by any of the claimed deficiencies

! Harris pleaded guilty to the armed robbery before Dobson’ strial on these charges.
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in his attorney’ s performance, the trial court denied the motion without a hearing. On appedl, this
court reversed and remanded the case, holding that a hearing on the motion was required, because
“[t]he[trial] judgefailed altogether to address Dobson’ smost plausibleclaim, namely, that counsel’ s
promiseof analibi in hisopening statement, combined with hissubsequent failureto present available
alibi testimony, substantially prejudiced Dobson’ sdefense.” Dobsonv. United States, 711 A.2d 78,
84-85 (D.C. 1998) (Dobson I1). The court directed that the hearing on the first 23-110 motion was
“to address only Dobson’s claim that his attorney was ineffective by promising in his opening

statement to present alibi witnesses and by the failure to keep his promise.”? Id. at 85 n.14.

B. Hearing on thefirst 23-110 motion

After theremand, thetrial court conducted an evidentiary hearingonthefirst 23-110 motion,
receiving testimony on June 16, November 12, and December 16, 1999. The only issue before the
court was whether Dobson’s trial counsel was constitutionally ineffective for promising an alibi
defense in the opening statement and then deciding not to present the alibi testimony at trial. Both

Dobson and histrial counsel, Andrew Lipps, testified.

1. Lipps'stestimony

2Thiscourt also held that thetrial court did not err inrejecting Dobson’ sremainingineffective
assistance of counsel claims. Dobson had also contended that Lippswas constitutionally ineffective
for failing to object to the government’ s rebuttal argument. 1d. at 81 n.5, 85 n.14. Other claims of
ineffectiveassistance concerned unrel ated robbery chargesthat were severed fromthechargesinthis
case, the third of three robbery trias.
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Lipps testified® that a few weeks before trial, Dobson advised Lipps how to contact three
potential aibi witnesses. Lipps also testified that he had discussed with Dobson the possibility of
putting on an aibi defense before he received the letter.* Lipps told the trial court that he “was
prepared as of the morning of the trial to present an alibi defense,” an assertion supported by the
existence of subpoenasissuedfor all threealibi witnesses. Thealibi witnessesin question were Jean
Harris, the mother of Dobson’ schild; Dr. Eric B. Dobson, aphysician who is Dobson’ s brother; and
Steve Cole, Jean Harris's cousin. According to Lipps, these witnesses were credible because he
“wouldn’t proffer evenin an opening statement an aibi defenseif [ he] thought the witnessesweren’t
worthy of being put on.” The witnesses were expected to testify that they and Dobson were in

Baltimore, Maryland, at a party on the night of the robbery.

Lipps acknowledged that during opening statement he told the jury he would be presenting
an alibi defense and during jury selection he introduced the three witnesses expected to support the
aibi. In addition, an October 31, 1980, post-trial memorandum prepared by Lipps for the Public

Defender Service appellate section, outlined possible issues on appeal, including areference to the

® Therewasnotrial transcript available at the 23-110 hearing, presumably dueto the 19-year
gap between the trial and the hearing. Lipps's hearing testimony was reconstructed from histrial
notes, a memo he had prepared after the verdict, and his own recollection of his customary trial
tactics. In Dobson |1, we stated that “if the passage of time has impaired the recollections of
participantsin thetrial —if, for example, Dobson’ strial counsel no longer remembers events which
he might very well haverecalled if Dobson had filed his motion soon after hisconviction—thenitis
the party responsible for the delay that must be chargeable with the consequences.” Id. at 84.

* Lippshad noindependent recollection that he knew of the potential alibi before hereceived
the September 14 letter, but was “reasonably certain” that he was aware of that possibility from his
examination of documents, i ncluding hishandwritten notes, and by constructing asequence of events.
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alibi mentioned in hisopening statement.> Lippsexplained why heinformed thejury inthe opening

statement about the alibi and the alibi witnesses:

Itisatactical decisionin every case whether to announceadefensein
opening statement at the outset or to reserve the opening statement
until the beginning of the defense case. | have handled the practicein
— depending on the case, in different ways.

Inthiscase, it seemed to meit wasuseful tointroducethealibi
defense and important to introduce the alibi defense at the outset for
thefollowing reasons. First, as| mentioned earlier, ajury will often
form opinions of a case early on. And to simply have them listen to
the entire case without any knowledge of what sort of defense wasto
come puts you behind the 8-ball.

Inthiscase, it seemsto mel would have known, from talking
to the three witnesses, that they were three presentable witnesses,
certainly, particularly Mr. Dobson’s brother who was then, | gather
from my written notes, in medical school.

Andthird, unlike some caseswhereitishardto haveaprecise
knowledge of what the government’ scaseisgoingtolook like, inthis
case we had an extensive pretria identification hearing. And so |
thought at the time, at least according to my reconstruction, that |
knew well what the government’s chief identification witness was
going to testify. And, therefore, felt reasonably certain that it would
be necessary and appropriate to put on an alibi defense. . . .

So | think the question of whether to put on a— testify about
adefensein opening statement or not depends upon the facts of each
case. And | do believethat there was an appropriate basisto identify
an alibi defense at the time of the initial opening. If | had an
uncertainty asto what sort of defense Mr. Dobson would assert, then
it would be more reasonable to wait until the defense case before
giving an opening statement.

® Inthe October 31, 1980, post-trial memorandum, Lippswrote, “1 announced quitefullyin
opening statement that we would introduce an alibi defense, and introduce to the jury the three
witnesses who we had about that defense. | further spelled it out in some detail.”
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But here there was no question that Mr. Dobson had told me,
asreflected in his September 14th letter, that he was not at the place
of the offense at thetimeit occurred and, indeed, had an alibi. And |
checked that out with each of thethree witnesseswho confirmed that.

Now, | hasten to add, thisisall by way of reconstruction, and
not by way of actual independent memory.

However, after the government presented its case, Lipps decided not to present any of the aibi
witnesses or to advance the alibi defense because, in his opinion, the government’s case was not
nearly as strong as he had anticipated. Lipps did present the videotape of the first lineup where

Sawyer selected two people other than Dobson as the robbers.

Lippsexplained that Sawyer’ sidentification testimony at trial was much weaker than he had
expected. According to Lipps, “[t]hings apparently changed midway through the actual trial when
the witnesses' [sic] testimony reflected afar greater degree of uncertainty than | had any reason to
expect, based upon the pretrial hearing,® in which casewe—1 say we. | mean Mr. Dobson and myself
made a decision not to put on an alibi defense.” Further, in Lipps's October 31, 1980, post-trial
memorandum, he wrote, “[b]ecause we believed (wrongly, asit turned out) that the government’s

case was weak, we chose not to introduce this alibi defense.”

Because the strength of Sawyer’ stestimony is central to this appeal we will review Lipps's

testimony regarding the four separate identificationsthat took place. Thefirst occurred three weeks

® A motion to suppress identification had been denied pretrial after an evidentiary hearing
during which Sawyer — the victim and only eyewitness — testified.
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after the robbery, on June 26, 1978, in the form of aphoto identification. Sawyer selected Dobson
from an array of photographs, and Lippstestified that Sawyer said at the suppression hearing that he
was 7510 80 percent certain of that identification. The second identification proceedingwasalineup
heldon July 11, 1978. Atthat lineup, Sawyer selected two peopl e other than Dobson asthe robbers.
Accordingto Lipps sOctober 16, 1980, post-trial memorandum to the Public Defender Service, the
policetold Sawyer that “ he had picked out thewrong person.”” Lipps stated, however, that Sawyer
had explained at the pretrial suppression hearing that he had told the police that the people he had
identified“weren’t really the peopleat therobbery but looked likethe people.” Thethird opportunity
cameduringasecond lineup almost six months after therobbery, in which Sawyer identified Dobson
asone of therobbers. Finally, at trial, more than two years after the robbery, Sawyer made an in-

court identification of Dobson.

Lipps described Sawyer’s testimony at the suppression hearing as “strong and clear,”
providing an “adequate explanation” of the reason he selected two different people rather than
Dobson at thefirst lineup. Asaresult of that assessment Lipps decided that the alibi defense should
be presented at trial. On cross-examination at trial, however, Sawyer indicated afar less degree of
certainty concerning hisinitial photo identification. With respect to Sawyer’ strial testimony, Lipps

stated:

’ Although therecord is not explicit on thispoint, it isfair to infer from thisremark, and the
fact that thelineup was conducted shortly after Sawyer’ sphotoidentification of Dobsonthat Dobson
was one of the people standing in the lineup, and that Sawyer identified two other people asthetwo
participants in the robbery.
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The question of hisreliability that | referred to becomes crystal clear
when you look at my notes of histrial testimony where | take, asyou
see, virtually verbatim notes of his direct testimony.

Andthen after my cross-examination| comeback tothestand,
I’m not taking notes as I’'m writing, and | writein abox, and | don’t
haveitinfront of me, but it says basically 45 to 60 percent certain of

identification. | put a box around these notes. | star it out in the
margin.

An examination of Lipps'strial notes reveals a starred entry, “40 to 60% certain at photo.”® Lipps
stated that Sawyer’s trial testimony, reducing the degree of certainty regarding his initial photo
identification from 75 to 80 percent to 40/45 to 60 percent, “was a critical change and great for the
defense in his testimony where he had indicated under oath a degree of uncertainty that he hadn’t
indicated either in the prior investigator’ s statement® nor in asworn pretrial testimony under oath.”
In large part, because Sawyer stated a lesser degree of certainty at trial, which caused an “ apparent
weakness of thegovernment’ scase,” Lippsdecided not to present thealibi witnesses. Instead, Lipps
rested the defense case after presenting a videotape of the lineup in which Sawyer selected two
individuals, neither of whomwere Dobson. Finally, during closing argument, Lipps“alludedto [the

government’ s weakness] briefly in front of the jury and told them that we chose not to dignify the

8 | place no significance on the discrepancy between Lipps’ stestimony at the 23-110 hearing
that Sawyer was 45 to 60 percent certain of the photo identification, and histrial notesindicating that
Sawyer was 40 to 60 percent certain at photo.

° Sawyer gave a statement to an investigator of the Public Defender Service on June 28,
1979, in which he described how he picked Dobson, who he called “ Suspect # 2,” out of a photo
array consisting of 45 to 50 mug shots. Sawyer stated that he was 75 to 80 percent certain that
“Suspect # 2" was the same person in the picture. He also indicated that he did not pick “ Suspect
# 2" out of alineup amonth after the photo array, but that he did pick “ Suspect #2” out of alater
lineup.



-10-

government’ s case with the defense.”

Lippsalsotestified that another reason for not presenting the testimony of the alibi witnesses
wasthe danger that the jury would learn about Dobson’ s prior criminal conduct. More specificaly,
the witnesses would have testified that they were with Dobson in Baltimore on the night of the
robbery celebrating hisone-month releasefrom jail onan unrelated charge, and Lippsfeared that the
reason for having the party would bereveal ed during cross-examination. Accordingto Lipps snotes,
the witnesses referred to the day as“D-Day,” or Dobson Day, June 6, 1978. Lippstestified that he
was concerned that areferenceto Dobson’ sprior criminal record would have been highly prejudicial
to hisdefense. Lipps also testified that the decision not to put on the alibi testimony was made in
consultation with Dobson. Finally, Lipps'sdecision not to present the witnesses was made after he
had the opportunity to think about and discuss the pros and cons with his colleagues at the Public

Defender Service.

2. Dobson’ s testimony

Dobson’ stestimony largely was consistent with Lipps' stestimony except for disagreement
on whether Dobson agreed with the decision not to present the alibi witnesses. Dobson testified that
Lipps did not want to present the alibi witnesses after the government rested its case. Dobson told
Lippsthat he thought abandoning the alibi wasa“bad idea. . . because they had been introduced to
thejury and they would be expecting to hear from [the] alibi witnesses.” When asked to explainwhy

it was important to put on the witnesses after introducing them, Dobson stated:
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Because we had introduced them to the jury and basically it has
aways been — maybe perhaps it’s the way | have been raised with
things that come along when. But when you promise somebody
something, you need to deliver. And if you don’t, generally people
feel that you can't.

In our neighborhood, we say, “put up or shut up,” or “put
your money where your mouth is.” It wasthat type of situation that
weintroduced them, and thejury would be expecting them. Anything
less would just be probably looked upon as we were bluffing or that
we couldn’t deliver.

In addition, Dobson testified that the final decision on whether to abandon the alibi was Lipps' sto
make, but that Lippsknew Dobson wanted to advancethealibi defense. Dobson remembered Lipps
stating in his closing argument that, because the government had not proved its case with Sawyer’s

testimony, he was not going to dignify the government’s case by presenting the alibi witnesses.®

3. Trial court’sruling

Thetrial court issued an oral ruling after the close of testimony on December 16, 1999. The

court found therewasno indication that the alibi witnesseswoul d havetestified differently than what

Lipps stated in his opening argument. Thetrial court also credited Dobson’ s testimony that Lipps

19 Dobson’ srecollection is supported by Lipps s October 31, 1980 memorandum, in which
hewrote, “During my closing argument, | alluded to [the government’ sweakness] infront of thejury
andtold themthat we chose not to dignify thegovernment’ scasewiththe[alibi] defense.” Lippsalso
wrote that only in the rebuttal portion of its closing argument did the government “ briefly refer” to
the absence of the alibi witnesses. In Dobson 11, however, the court noted that “the prosecutor
pounced on the defense’ s failure to produce the evidence that counsel had promised.” Dobson I,
711 A.2d at 80.
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and he did not agree on the decision not to put on the alibi defense. Thetrial court, however, found
that Lipps s decision of whether or not to put on the witnesseswas atactical one. Accordingly, the
trial court ruled that Lipps' sdecision not to put on the alibi witnesses was not deficient performance

within the meaning of the first prong of Srickland.™

C. Second 23-110 motion

On October 22, 2000, whiletheappeal fromthedenial of thefirst 23-110 motion waspending
inthiscourt, Dobson filed asecond 23-110 motion setting forth two clamsfor relief. First, Dobson
contended that histrial counsel was ineffective for failing to interview and make availablefor trial
James Harris, hisaccomplice. Insupport of his motion, Dobson submitted a signed statement from
Harris, in which Harris said that he and another man — not Dobson — committed the robbery of
Edward Sawyer on June 6, 1978. Second, Dobson claimed that his CPWL sentence impermissibly
was enhanced because the conviction used as a basi s to enhance his sentence occurred after the date

of robbery for which he was convicted.

Thetrial court denied, without a hearing, the second 23-110 motion on the ground that it was
a“successive motion for similar relief” to thefirst 23-110 motion alleging i neffective assistance of
counsel. Dobson filed atimely appeal that was consolidated with the appeal from the denia of the

first 23-110 motion. Inthisconsolidated appeal, he presentstwo issuesfor review: (1) whether the

1 Becausethetrial court found no deficient performance, it did not addresswhether Dobson
was prejudiced under the second prong of Strickland.
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trial court erred inruling that histrial counsel did not render ineffective assistance by introducing an
alibi and alibi witnesses in the opening argument and then failing to put on those witnesses; (2)
whether thetrial court erred in denying, without a hearing, his second 23-110 motion on procedural

grounds.

A. Ineffective assistance of counsal —first 23-110 motion

“For purposes of appellate review, the trial court’s determination whether counsel was
ineffectivepresentsamixed question of law andfact.” Frederickv. United States, 741 A.2d 427, 436
(D.C. 1999) (quoting Byrd v. United States, 614 A.2d 25, 30 (D.C. 1992)). Under D.C. Code 8 17-
305, we must accept the trial court’s factual findings unless they lack evidentiary support in the
record. SeeFrederick, 741 A.2d at 436. Thetrial court’ slegal conclusions, however, arereviewed

denovo. Seeid. at 437.

To establish a Sixth Amendment viol ation on the ground of ineffective assistance of counsel
under the Strickland standard, Dobson “must demonstrate both that counsel’s performance was
deficient and that [he] suffered prejudice.” Id. Deficient performance requires a showing that trial
counsel “made errors so serious that he was not functioning as the ‘ counsel’ guaranteed him by the
Sixth Amendment.” 1d. (quoting Strickland, supra, 466 U.S. at 687). Judicial scrutiny of trial

counsel’s performance is deferential, and we will not readily second-guess trial counsel’ s tactical
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decisions. Frederick, 741 A.2d at 437. To show prejudice, Dobson must demonstrate“areasonable
probability that, but for counsel’ sunprofessional errors, theresult of the proceeding would have been

different.” Id.

In this case, the trial court ruled that Lipps's decision not to put on the alibi witnesses was
a tactical one and that his action did not constitute ineffective assistance of counsel within the

meaning of Strickland. The court observed:

What we have here, as| said, isan attorney who heard testimony that
was so weak he just did not want to go forward and did not feel the
need to.

He discussed it with his client. They disagreed. And | am

going to but —and | want to make this clear so that the findings—so
that if thisissue goes up, that it is clear to the Court of Appealswhat

| am saying.
| am ruling that [Dobson] saying to his lawyer, “I don't like
your tactic,” when it doesn’t involve absolute constitutional issues,

like [the] right to testify, et cetera, does not create automatically
without more a Srickland situation.

Later, thetrial judge stated, “I am not finding that [Lipps's] performance was defective.”

In Edwardsv. United States, 767 A.2d 241, 246 (D.C. 2001), this court considered the same
issue presented here: whether counsel was constitutionallydeficient in promising in opening statement
to present certain evidence and then failing to present the witnesses who would have supplied that

evidence. Edwards had been convicted of second-degree murder of his infant daughter and other
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crimes. He claimed that his counsel was deficient in that he promised to put on evidence of the
mental condition of hiswife, Stacy, who he alleged was responsible for hisinfant daughter’ s death,
andthenfailedto call expertsto present theevidence. Id. Weaffirmed, holdingthat Edwards strial
counsel was not constitutionally ineffective, because counsel’s course of action was a reasonable
tactical choice, and that Edwards did not demonstrate prejudice from histrial counsel’s failure to
present the evidence he had promised. Edwards, 767 A.2d at 251. In so doing, we rejected a per
serulethat unfulfilled promisesin the opening statement constitutesineffective assistance of counsel,
concluding that the determination whether counsel made a reasonable tactical choice under these

circumstancesis “necessarily fact-based.” 1d. at 248. We observed:

That determination depends upon such factors as [1] the nature and
extent of the promises made in opening statement, [2] any strategic
justificationsfor the subsequent decision not to produce the evidence,
[3] the explanation provided the jury for the failure to produce the
evidence, [4] the presentation of other evidence supporting the
promised theory, and generally, [5] the impact upon the defense at
trial and upon the jury.

Because we are reviewing an ineffective assistance claim based on an unfulfilled promise, |
will addressthefactors set forth in Edwards. Thefirst Edwards factor requires consideration of the

nature and extent of Lipps' s promisein opening statement. Assuming thewitnessesarecredible, an

12 |n the opening statement, Edwards’ strial counsel stated, “ In order to decidethiscase, you
will needtolearnmoreabout Stacy Edwards. Theevidencewill show that Stacy Edwardsismentally
ill. The evidence will show that Stacy Edwards spent the better part of her adult life committed to
amental institution. Stacy Edwards suffers from schizo effective disorder.” 1d. at 248 n.8.
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alibi isacompelling defenseinvolving “impossibility of [the] accused’ s presence at the scene of the
offense at the time of its commission.” Gethersv. United Sates, 556 A.2d 201, 203 (D.C. 1989)
(quoting Greenhow v. United Sates, 490 A.2d 1130, 1134 (D.C. 1985)). Lipps sintroduction of the
alibi defense was an important portion of the opening argument, planting aseed inthejurors minds
that Dobson could not have robbed Sawyer if he was not in Washington, D.C., on the night of the
robbery. In addition, in his October 31, 1980, post-trial memorandum he indicated that he
“announced quitefully in opening statement that we would introduce an alibi defense,” and “ spelled
it out in somedetail.” Thus, the nature and extent of the introduction of the alibi was substantial.
Therefore, | conclude that this factor and the fourth factor — lack of other evidence supporting the
alibi theory —operatein Dobson’ sfavor. Thosefactorsarenot determinative, however, and although
the sametwo factorsal so were present in Edwar ds, they were not sufficiently weighty by themselves

to tip the balance in favor of afinding that counsel was constitutionally ineffective.

More significant is the second Edwards factor which, in my view, heavily cuts against
Dobson.*® Lippsexplained that the government’ sidentificati on testimony wasweaker than expected
because Sawyer — who identified Dobson at trial two years and four months after the robbery —

admitted that hisinitial photo identification of Dobson less than three weeks after the robbery was

13 Becausethetrial transcriptsarenolonger available, we cannot fully addressthethird factor
— the explanation, if any, Lipps provided to the jury for not presenting the alibi witnesses. Lipps
wrotein the October 31, 1980 post-trial memorandum that after the government raised the absence
of the alibi witnesses in its rebuttal closing, Lipps told the jury “we chose not to dignify the
government’ s case with the defense.” Lipps' stestimony on this point was corroborated by Dobson
in histestimony during the hearing on remand. From Dobson’ s point of view, thisfactor is, at best,
neutral. However, if Lipps sinability to recall the full details of the explanation he gaveto thejury
ischargeabl e against Dobson because of the excessivedelay inraising thisissue, then thisfactor also
would cut against Dobson’ s position. See note 3, supra.
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only 40/45t0 60 percent certain. Thisuncertainty was buttressed by the videotape of thefirst lineup,
whichwas conducted littlemorethan amonth after the offense, in which Sawyer selected two people
other than Dobson. | think it fair to say that Sawyer’s uncertainty in histrial testimony (as low as
40/45 percent at the photo identification) and his failure to identify Dobson in alineup two weeks
after the photo identification, could giveriseto areasonablebelief on Lipps' spart that thejury might
not credit the in-court identification made more than two years after the robbery. Based on that
reasonable belief, Lipps made the tactical decision not to present the alibi witnesses. From our
vantage point — over 20 years later and far removed from the events of the trial — | cannot say that
Lipps's assessment, that the identification testimony was weak and unconvincing, was wrong or
constituted ineffective assistance in the Strickland sense. Thus, as | said above, this factor weighs

heavily against Dobson’ s position.

Finally, asto thefifth Edwards factor —impact upon the defense and the jury —the prejudice
potentially resulting from the presentation of Dobson’ salibi defenseal soweighsagainst Dobson. At
first blush, the substance of Dobson’ salibi —testimony that he could not have committed acrimein
Washington, D.C., when he was in Batimore — would seem to argue in favor of presenting the
evidence. However, any reasonable effective inquiry by government counsel likely would have
revealed that the witnesses and Dobson were celebrating what the witnesses called “D-Day” —
Dobson’ s one month anniversary of hisrelease from jail. Inthe face of what he then considered to
be weak, single-witness identification testimony, Lipps concluded that the jury should not learn of
Dobson’s criminal past, a revelation that likely would be harmful to Dobson’s case. | would not

second-guessthat judgment, because, asthis court has recognized on numerous occasions, itisvery
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damaging to the defense casefor thejury to learn about the defendant’ scriminal record. See Bennett
v. United States, 597 A.2d 24, 27 (D.C. 1991) (quoting Fields v. United States, 396 A.2d 522, 527
(D.C. 1978)) (“Therisk from the admissibility of aprior arrest of the defendant isthat ‘ the jury may
infer fromtheprior criminal conviction that thedefendant isabad man and that hetherefore probably
committed thecrimefor whichheisontrial.””); Thompsonv. United Sates, 546 A.2d 414,419 (D.C.
1988) (quoting United Statesv. Daniels, 248 U.S. App. D.C. 198, 205, 770 F.2d 1111, 1118 (1985))
(“Once evidence of prior crimes reaches the jury, it is most difficult, if not impossible, to assume

continued integrity of the presumption of innocence.”).

WhileLippswaswillingto runtherisk of revealing Dobson’ scriminal past if theidentification
evidence was strong, it was not unreasonable for him to conclude otherwise when the identification
evidence turned out to be much weaker then he anticipated. In these circumstances, hisdecision to
forego the alibi defense was purely a“reasonabletactical choice] | [made] inlight of the situation as

it appeared at thetime. ...” Edwards, 767 A.2d at 248.

In sum, after weighing the five Edwards factors, | agree with the trial court’s ruling that
Lipps s performance was not deficient within the meaning of Srickland.** The decision to forego
the alibi defense was a reasonable tactical decision for the reasons stated above. | conclude,
therefore, that counsel’ s course of action can not be characterized as conduct “ so seriousthat hewas

not functioning asthe ‘ counsel’ guaranteed him by the Sixth Amendment.” Frederick, 741 A.2d at

4 Because | find no deficient performance, | do not address the second prong of Strickland,
i.e., whether Dobson suffered prejudice.
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437. Therefore, Lipps's performance did not constitute “ineffective assistance of counsel.”

Accordingly, the trial court did not err in denying Dobson’s motion.

B. Ineffective assistance of counsal — second 23-110 motion

Inthe second 23-110 motion, Dobson argued that histrial counsel wasineffectivefor failing
to interview and make availablefor trial James Harris, Dobson’ s accomplice, who allegedly would
have testified that another man was his accomplice on the night of the robbery. The tria court
regj ected the motion without ahearing asa* successive motion” presenting the sameground for relief
asthefirst motion. SeeD.C. Code § 23-110(e). Becausethe second motion stated anidentical legal
basisfor relief —ineffective assistance of trial counsel —and because Dobson demonstrates no cause
for and prejudice from hisfailureto raisethisineffective assistance claimin hisfirst 23-110 motion,
thetrial court did not abuseitsdiscretion in denying the second motion without ahearing. SeeMinor
v. United Sates, 647 A.2d 770, 776 (D.C. 1994) (holding that trial court did not abuse discretionin
denying, without ahearing, second 23-110 motion as second or successive motion for similar relief

based on ineffective assistance of counse!).

As an alternative ground, Dobson contends that even if he is unable to show cause for and
prejudicefromfailingtoinclude hissecondineffectiveassistanceclaiminhisfirst 23-110 motion, he
has produced evidence of actual innocence to overcome any procedural bar under Schlup v. Delo,
513 U.S. 298 (1995). In Schlup, the Supreme Court held that a procedural bar can be overcome if

theevidence of innocenceis* so strong that acourt cannot have confidencein the outcome of thetrial
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.. 1d. a 316. The evidence that Dobson claims demonstrates actual innocence — a signed,
unsworn statement of James Harris, Dobson’ saccomplice in the armed robbery — does not meet the
standard of actual innocence required under Schlup.”® See Diamen v. United States, 725 A.2d 501,
512 (D.C. 1999) (holding that newly discovered evidence — affidavit by confessed murderer and
admitted perjurer —seeking to shift blamefor murder to two deceased membersof Pagansmotorcycle
club, does not meet Schlup standard). For these reasons, the trial court properly denied the second

23-110 motion as a successive motion for similar relief.

SCHWELB, Associate Judge, concurring: The offense in this case was committed on June 6,
1978, more than twenty-four years ago. Dobson’s § 23-110 motion was filed almost fifteen years
after the robbery. At the time of the hearing of the motion, Dobson’ strial attorney had little active
recollection of what took place at trial and had to rely primarily on a reconstruction based on

available written materials.

If Dobson’ s convictions were now to be vacated so many years after the eventsin question,
it would probably be impossible for the prosecution to present the case again. Such delay isa part
of the court’ s cal culus that the court must consider, see Dobson 11, supra, 711 A.2d at 84, and under

all of thecircumstances| do not believethat trial counsel’ s performance was sufficiently deficient to

> Harris and Dobson were friends; Dobson was the father of Harris' s sister’ s child; Harris
has not seen the alleged * other accomplice” since the robbery; and he gave no personal information
about the “other accomplice.”
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warrant reversal under Strickland, supra.

My view of the case, however, is somewhat different from Judge King's. Some of the
justificationsfor trial counsel’ stacticsin this case strike measquite unpersuasive. Analibi defense
isnot an aternative to adefense based on the weakness of identification testimony; on the contrary,
the two defenses ordinarily complement each other. A defendant with astrong alibi can argue that
of course the identification testimony isweak, because the defendant was not there. Similarly, the

weakness of the identification makes alibi evidence more credible.

If the alibi defense in the present case was strong enough for counsel to use his opening
statement to promise to present it, then it did not lose its persuasiveness when the prosecution
presented somewhat weaker identification testimony than had been expected. If, on the other hand,
presentation of the defensewasrisky becauseit might require disclosure of other criminal activity on
Dobson'’ s part, that danger existed at the time counsel made his opening statement.* Surely, under
those circumstances, the sensible course of action would have been to defer any mention of the alibi
defense until it became clear to Dobson’ s attorney that the benefits of presenting it outweighed its
risks, and that counsel therefore ought to use it. If the risk/benefit calculus was uncertain, then a
prudent silence at the time of opening statement would have avoided the obviously unfavorable
consequence of promising important testimony to the jury and failing to deliver it — atactic which

surely risked undermining the jury’s confidence in the reliability of counsel’ s entire presentation.

! JudgeKing refersto D-Day as“Dobson Day.” But June 6, 1978, was also the anniversary
of D-Day, June 6, 1944, the date of the invasion of Normandy by the Allies during World War 1.
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| recognize that circumstances often change during a trial, and that almost a quarter of a
century after thefact an appellate court hasthe benefit of 20/20 hindsight. Dobson’ sattorney, onthe
other hand, had to make important tactical decisions quickly and while under the considerable
pressureof atrial inwhich counsel’ sclient’ slong-term liberty wasat risk. | cannot say that Dobson’ s
attorney’ s performance was so deficient that he did not function asthe “counsel” guaranteed by the
Sixth Amendment. See Strickland, supra, 466 U.S. at 687. But if the prolonged delays which have
distorted thislitigation had not occurred, and if vacation of Dobson’ s conviction would not require
the government to prove eventsthat took place nearly aquarter of acentury ago, then| would regard

the correct disposition of this appeal as a close call indeed.

WASHINGTON, Associate Judge, dissenting: Whilel agreewith Judge Schwelb that thisisan
extremely close case, | disagree that the pressure faced by counsdl at trial or the prolonged delay in
thefiling of the 23-110 motion necessarily leadsto the conclusion that the performance of Dobson’s
trial counsel was not so deficient as to warrant reversal under Strickland v. Washington, 466 U.S.
668 (1984). Infact, the concernsraised by Judge Schwelb in his concurring opinion concerning the
prejudiceto Dobson from hiscounsedl’ sdecisionto preview hisdefensein opening statement and then
not produce the promised evidence leads me to conclude that under our decision in Edwards v.
United Sates, 767 A.2d 241 (D.C. 2001), the trial court’ s decision to deny Dobson’s first 23-110

motion in this case must be reversed.
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AsJudge King pointsout in his concurring opinion, we addressed this very issuerecently in
Edwardsand thereforethe present case must be analyzed under thefive-prong test that wearticul ated
in that case. Judge King concludes and | agreethat both the first prong, that a promise was made
to the jury, and the fourth prong, that no other alibi evidence was presented to the jury, arguesin
favor of Dobson’smotion. | aso agreewith Judge King that we are hampered by the passage of time
inour ability to fully addressthe third factor, the explanation, if any, givento thejury for thefailure
of defense counsel to call the promised witnesses. Where we part company, however, is in our
analysis of the weight that should be given to the second prong of Edwards, the strategic decision
prong, and the fifth prong, whether the decision caused substantial prejudice to Dobson given the

facts of this case.

Judge Schwelb notes in his concurring opinion that Dobson’s alibi defense was entirely
consistent with his attack on the credibility of the complaining witness' identification of him asthe
perpetrator of thecrime. Itisfor thisreason that | believe Judge King has given far too much weight
to the second Edwar ds prong, the strategic justification for the decision not to produce the evidence,
and far too little weight to the other Edwards factors that we agree weigh in favor of Dobson. In
addition, Judge King appears to improperly conflate the second and fifth prongs of Edwards when
he concludes that the impact on the jury was minimal because the decision not to offer the evidence

was atactical decision.

In Edwards, we cited to the decisions of several federal circuit courtsthat have held that the

failure of defense counsel to produce evidence promised in an opening statement supportsaclaim of
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deficient performance of trial counsel sufficiently prejudicial to warrant anew trial. Id. at 247. In
doing so, werecognized that there are cases where such apromise, coupled with sufficient prejudice
fromthefailuretofollow through onthat promise, could result inthegranting of anew trial. Wealso
once again noted that the determination of ineffective assistance of counsel isnecessarily fact based,
id. at 248, and that all of the Edwards' factors must be considered in making that determination. In

this case, | submit that the Edwards factors argue in favor of reversal.

First, asl pointed out earlier, thealibi defense promised to thejury and the defense ultimately
relied upon by defense counsel were entirely consistent. Thisisnot an Edwar ds-type circumstance
where the promises made to the jury in opening statement were modified because trial counsel was
compelled to explore other strategies when the defendant’s version of the events changed. Here,
defense counsel was never confronted with new evidence or information that required him to alter
hisoriginal trial strategy. Infact, defense counsel waswell aware of therisksinherent in presenting
Dobson’ saibi defense before he made his opening statement to the jury and still he chose to do so.
The mere fact that the government’ s evidence was weaker than expected, although strong enough
to withstand amotion for judgment of acquittal, isnot asufficient strategicjustification for achange
intrial strategy that severely underminesthejury’ s expectations of what evidencewill be presented.
The effect of such a break in trust with a jury cannot be underestimated in terms of the potential
prejudiceto thedefendant. For that reason, trial counsel’ sdecision to forgo presenting thetestimony
of several apparently credible alibi witnesses because he thought the government’ s case was weak,

was atactical decision that in my opinion should not be given overriding weight in our decision.
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With respect to the fifth prong of Edwards, the impact on the defense and the jury of the
failureto present thisalibi testimony, | al so respectfully disagreewith my colleague’ sanaysis. Judge
King appearsto argue that because thejury probably would have discovered that Dobson had aprior
criminal conviction, either through thedirect or cross-examination of thealibi witnesses, thedecision
not to present those witnesses was a reasonabl e tactical choice. While that may be an appropriate
consideration under the second prong of Edwards, | believe the question posed under thefifth prong
of Edwards is more appropriately analyzed in a manner more consistent with this court’s
jurisprudence under the second prong of Strickland. Thus, the question is not whether Dobson’s
counsel made a reasonable tactical decision but rather whether Dobson has demonstrated “a
reasonable probability that but for counsel’s unprofessional errors, the result of the proceedings
would have been different.” Strickland, 466 U.S. at 687. While reasonable people can disagree on
this point, | believe that the failure of Dobson’s trial counsel to present the witnesses, whom he
promised in opening statement would account for Dobson’ s whereabouts on the night in question,
actually helped to bol ster the weak identification evidence offered by the government. Whilejuries
are presumed to follow instructions of thetrial court, and thetrial court properly instructed the jury
inthis case that the statements of counsel are not evidence, thereislittle doubt that counsel’ sfailure
tofollow through on hispromised alibi defense created acredibility gap with thejury. When Dobson
failedtofill the gap with any evidence supporting an alibi defense, it became much easier for thejury
to conclude that hewas merely trying to confuse them as opposed to defending himself. Evenif we
assume that the jury would have learned that Dobson had been incarcerated in the past, it is quite
probable, especially given the weak identification evidence tying Dobson to the crime, that had the

jury heard the testimony of the proffered alibi witnesses the outcome of the case would have been
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different.

After applying all five Edwardsfactorsto thefacts of this case, | believethat trial counsel’s
promiseto thejury to present alibi witnesses and his subsequent failureto present those witnesses or
any other evidence in support of his purported alibi defense constituted deficient performance, and
that given the weakness of the government’s case, there was sufficient prejudice to the defense to

warrant reversal. Therefore, | respectfully dissent.



