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REID, Associate Judge: Appellant Alassane Ba was convicted of violating a civil

protection order (“CPO”) under D.C. Code 88 16-1004, -1005 (2001) at abench trial.* On

! D.C. Code & 16-1005 provides, in pertinent part:

(continued...)
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June 9, 2002, this court issued an opinion affirming Mr. Ba's conviction.? Ba v. United
Sates, 800 A.2d 692 (D.C. 2002). Subsequently, after receiving petitions for rehearing or
rehearing en banc, the court vacated its opinion; granted rehearing; requested new briefing
directed at the following issue: “Under the circumstances of appellant’ s case, was consent

adefense to the Civil Protection Order”; and scheduled the matter for oral argument.®> On

1(...continued)
(d) A protection order issued pursuant to this section shall be
effective for such period up to one year as the Family Division
may specify, but the Family Division may, upon motion of any
party to the original proceeding, extend, rescind, or modify the
order for good cause shown.

(f) Violation of any temporary or permanent order issued under
this subchapter and failure to appear as provided in subsection
(a) shall be punishable as contempt.

(9) Any person who violates any protection order issued under
this subchapter shall be chargeable with a misdemeanor and
upon conviction shall be punished by a fine not exceeding
$1,000 or by imprisonment for not more than 180 days, or both.

2 At that time, the case was on the summary calendar, and neither party requested oral
argument.

% The parties filed cross-petitions for rehearing or rehearing en banc. In addition,
Corporation Counsel, D.C. filed an amicus brief in support of appellee’s petition for
rehearing or rehearing en banc, and attached to the brief numerous official documentswhich
were not contained in the record when the case was considered initially by this court, and
which pertained to arelated matter prosecuted separately by the Corporation Counsel, D.C.
The George Washington University Law School Domestic Violence Clinics, Catholic
University Columbus Community Legal Services Families and the Law Clinic, Women

(continued...)



3

rehearing, Mr. Bacontinuesto contend that his reconciliation with the complainant after the
issuance of the CPO effectively vacated that order and provided him with avalid defense,
or at least precluded a finding that he wilfully violated the CPO. Invoking the equitable
doctrine of “unclean hands’ and the concept of consent, the Public Defender Service, as
amicus, argues that: “This [c]ourt should recognize consent as a defense given the
[complainant’ s] conduct inthisparticular case, preclude enforcement of the CPO against Mr.
Ba as a matter of equity, and reverse Mr. Ba's conviction.” We affirm appellant’s
conviction, holding that on thefacts of thiscase, the government proved beyond areasonable

doubt that Mr. Bawillfully violated the CPO.

FACTUAL SUMMARY

3(...continued)
Empowered Against Violence (WEAVE), Partnership for Civil Justice, D.C. Coalition
Against Domestic Violence, Bread for the City, and Pace Women’ s Justice Center also filed
ajoint amicus brief in support of appellee’ s petition for rehearing or rehearing en banc. The
Public Defender Servicefiled an amicusbrief in support of appellant’ spetition for rehearing
or rehearing en banc.

The District government, supported by the federal government, argued, in part, that
the opinion should have incorporated additional facts showing Mr. Ba's violation of the
CPO. However, based upon documents attached to the Corporation Counsel’s amicus
petition for rehearing or rehearing en banc, it is clear that the additional facts relate to the
separate matter prosecuted by the Corporation Counsel, D.C. which is not before us,
although an appeal of that matter was noticed inthetrial court. The notice of appeal was not
forwarded to this court, and neither party called the matter to the court’s attention prior to
our now vacated decision. That matter concerned an amended verified intrafamily offense
motion to adjudicate Mr. Bain criminal contempt for violation of the December 29, 1999,
CPO on eight occasions from March 23, 2000 to May 12, 2000. Trial on these charges was
held on August 10, 2000, and Mr. Ba was convicted on two of the counts involving
contacting and spending time with Ms. Howard.
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The record before us reveals that in December 1999, Ms. Lashance Howard filed a
petition and affidavit for aCPO against her ex-boyfriend of four years, Mr. Ba. On December
29, 1999, Mr. Ba signed a Consent CPO Without Admissions, which was effective for a
twelve-month period. The CPO ordered Mr. Banot to “assault, threaten, harass, or physically
abuse[Ms. Howard] inany manner,” to “ stay at |east 100 feet away from[Ms. Howard], [her]
home [and her] workplace[,]” and prohibited him from contacting her “in any manner.” The
CPO further explicitly warned that: “Any and every failure to comply with this order is
punishable as criminal contempt and/or as a criminal misdemeanor and may result in

imprisonment for up to six months, afine of up to $1,000, or both.”

Subsequently, Mr. Ba was charged with one count of violation of a CPO, which
alegedly occurred on May 13, 2000. A hearing on this charge took place on July 14, 2000.
At the July 14 hearing, the government (represented by an Assistant United States Attorney)
presented thetestimony of Ms. Howard, and Officer Wayne David of the Metropolitan Police

Department. Mr. Batestified for the defense.

Ms. Howard's direct, cross and redirect examination revealed that sometime after
December 29, 1999, she and Mr. Ba lived together while the CPO still was in effect, and
when they were attempting to work out problems in their relationship. During this period,
Ms. Howard and Mr. Ba sometimes stayed at his place of residence and sometimes at Ms.

Howard’' shome. Thetwo continued to reside together until March 2000. Mr. Ba stestimony
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confirmed that he and Ms. Howard reconciled after the CPO took effect on December 29,
1999. Hetedtified that heand Ms. Howard lived together, at times, from January 2000 to late

March 2000.

Ms. Howard stated that: “As of March, the end of March, [Mr. Ba] knew [their
relationship] was completely over.” She aso pinpointed the moment the relationship ended
as“[m]id-March.” Furthermore, sherecalled that after the relationship ended in March, Mr.
Ba “showed up at [her] job. [She] called the police, and the next day Mr. Ba issued a

restraining order against [her].”

Ms. Howard'’ s testimony addressed the specific incident which led to the one count
charge against Mr. Ba, alleging his violation of the CPO dated December 29, 1999. That
event occurred on May 13, 2000. On that day, Ms. Howard received a phone call at
approximately 2:20 am. The caller hung up without speaking. Ms. Howard's caller
identification box informed her that the call came from a pay phone; she then *beeped”
Officer Wayne David who had previously responded to her complaint about Mr. Ba. When
Officer David returned her call, she “asked him if he would, on hisway off duty, . . . stop by
[her] home just to make sure everything was okay. While shewaswaiting for Officer David,
shelooked out of awindow of her residence and observed acar that resembled Mr. Ba's, she

“saw amaleinthecar.”
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Ms. Howard continued recounting the events of May 13, saying that: “[A]fter maybe
20 or 30 minutes had passed with nothing . . . well, | saw ablack car drive up to thedriveway.
And | peered out of the window again, and the person just sat in the car.” The person in the
unmarked car was Officer David. Ms. Howard went outside when she recognized the officer
as heilluminated his unmarked vehicle, and told him that she thought she saw Mr. Ba s car,

but “had heard nothing from him for the last 20 minutes or so.”

After Officer David left, and as Ms. Howard “was putting the key in the lock of the
gate’ to re-enter, Mr. Ba appeared, approached and came “within six feet” of Ms. Howard.
As Ms. Howard “tried to get in the door,” Officer David returned and inquired whether the
man standing near Ms. Howard was Mr. Ba. When Ms. Howard “replied yes,” the officer
“pulled out hisweapon.” At that time, Mr. Bawas about “ten feet, twelve feet” from Ms.

Howard. Officer David arrested him.

During his testimony, Mr. Ba also explained why he sought a CPO against Ms.

Howard in March 2000, and why he went to her home on May 13, 2000:

Every time we have an argument, and when she was living with
me at my home, [she said,] “I’m going to the Court and | will
lock you down[.]” ... | [went tothe Court.] | talked to the Clerk,
to the Court. | got the papers here, and | told them she was back
living with me three months but now she's (indiscernible), she
will go out here and file, say | violate the protection order . . . .
And | came over here, and | talked to the judge, so that she - - |
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talked to the lady. She told me fill, fill [out] this [petition for
civil] protection [form] isthe reason why | did it.

He went to Ms. Howard’ s residence on May 13, 2000, “just to talk to her . . . .” When he
“walked toward her . . ., and . . . [said], how you can do thig[,] . . . she started screaming.”

At that point, the officer intervened and arrested him.

Thetrial judge expressed the view that Mr. Bahad “just made ajudicial admission of
guilt....” Defense counsd replied that: “[T]he defenseis. . . that this was not a willful
violation because of the fact that Ms. Howard in fact [caused] him to violate this order by
changing their living arrangements. Shelived with himduring thetimethisorder wasin place
from time to time.” The trial judge retorted, in part: “The Court’s understanding is that
judicia orders are to be followed unless they're changed by the Court. People can't

unilaterally decide to disobey Court orders.”

The judge went on to find Mr. Ba guilty beyond a reasonable doubt of violating the

CPO. Infinding Mr. Baguilty, thetrial judge said, in part:

The Court finds that at the date and time in question you did in
fact violatethe protectiveorder. The Court wasvery sympathetic
to the situation right up to the March date, it might very well
have not been convinced beyond a reasonable doubt. [Ms.
Howard's] conduct is not very commendable, nor is yours,
although I, the Court credits her testimony . ... The Court is
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satisfied that going at the time of night to establish arelationship
or conduct after six weeks so egregious so that it showsawillful
violation of the order and finds you guilty as charged.

The court then scheduled sentencing for late September 2000.*

ANALYSIS

Mr. Ba primarily contends that Ms. Howard consented to the violation of the CPO
when they reconciled shortly after the CPO was issued against him. Thus, he asserts, the
CPO no longer had legal effect when he entered her property in May. Furthermore, he
maintains that Ms. Howard's consent is a valid defense to all subsequent violations of the
December 29, 1999, CPO, and that, in any event, he did not willfully violate the CPO as
evidenced by his attempt to have the order vacated after his reconciliation with Ms. Howard.
The Public Defender Service (“PDS’) asamicusin essence urgesthe court to view the matter
as an intrafamily offense, and to recognize the equitable defense of “unclean hands’ on the
part of the complainant. Specifically, PDS arguesthat: “Because equitable relief by nature
is based on interests of justice and not merely the existence of legal rights, courts should not

grant such relief ‘when a party has engaged in conduct utterly inconsistent with the orderly

“ Mr. Bawas sentenced to 90 daysin jail.
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administration of justice.’”> Therefore, PDS contends that in this case:

Because the petitioner’s consensual reconciliation over
several months with Mr. Ba constructively and permanently
modified the protection order, consent was available to Mr. Ba
as a defense to the CPO violation charge regardless of whether
he and the petitioner eventually broke off their relationship in
March 2000.

The government argues that this court need not reach the “ consent” issue essentially
because Mr. Baand Ms. Howard “ could not, by their own conduct, void the CPO.” However,
the government asserts that if the court reaches the issue, “it should reject consent as a
defense” to the CPO for avariety of reasons, including the need to “enforce the authority of
the court that issued the order[,]” thedifficulty of “ determin[ing] whether consent to renewed
contact has been freely given[,]” and “theincentive” that the subject of a CPO “would have
. .. to contact the complainant indirectly or even to risk direct contact in the hope of gaining

an agreement to reconcile.”

Under D.C. Code 8§ 16-1005 (f), violation of a CPO is punishable as criminal
contempt. Although D.C. Code § 16-1005 (g) does not use the word “ contempt,” it specifies
that aviolation of aCPO order is punishable by afine not exceeding $1,000, or incarceration

for not more than 180 days, or both; which is the same penalty that is set forth in the CPO

5> Citation omitted.
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warning that a violator may be prosecuted for criminal contempt.®

We may not reverse the trial court’s findings of a CPO violation “*‘unless they are
without evidentiary support or plainly wrong.”” Jonesv. Harkness, 709 A.2d 722, 723 (D.C.
1998) (quoting Inre Vance, 697 A.2d 42, 44 (D.C. 1997) (internal quotation marks and other
citation omitted)). “‘[W]e must view the evidence in the light most favorable to sustaining
the judgment.’” 1d. However, “[w]hether the actsin which the defendant was found to have
engaged constitute [a CPO violation] . . . isaquestion of law, and wereview thetrial court’s
resolution of that question de novo.” Fields v. United Sates, 793 A.2d 1260, 1264 (D.C.

2002) (citing Brooks v. United States, 686 A.2d 214, 219 (D.C. 1996)).

To establish the elements of a CPO violation, the government must present evidence
proving beyond a reasonable doubt that defendant engaged in: (1) willful disobedience (2)
of a protective court order. Since 8§ 16-1005 (g) is a general intent statute, “[P]roof of the
intent element of . . . only requires proof that the appellant intended to commit the actions
constituting [violation of the court order].” Grant v. United Sates, 734 A.2d 174, 177 n.6

(D.C. 1999) (citing Jonesv. Harkness, supra, 709 A.2d at 723-24).

The purpose of the CPO proceeding is to protect the moving party, rather than to

® Even though the charging sheet generally cites D.C. Code § 16-1005, the
government indicates that the prosecution of Mr. Bawas brought under § 16-1005 (g). The
elements of the CPO violation are the same under subsection (f) and subsection (g).
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punish the offender. Cruz-Foster v. Foster, 597 A.2d 927, 930 (D.C. 1991). From this
premise, asthetrial court recognized, Mr. Baarguably had avalid defense of consent when
he and Ms. Howard reconciled between January and March 2000, particularly since Ms.
Howard testified that there were times when she would stay at Mr. Ba' s residence after the
CPO was entered. The parties and amicus raise serious and complex issues regarding the
consent defense and the frustration of the CPO by a party who seeks the order. We need not
address those issues in this case, however, because we are satisfied that on the facts of this
case, any consent by Ms. Howard during the January to March 2000 period would not
establish her consent after late March 2000. Indeed, the evidence establishes, beyond a
reasonabl e doubt, that Ms. Howard revoked her consent to violation of the CPO.” Asof late
March, Ms. Howard and Mr. Ba had no consensual contact. In fact, according to the
undisputed evidence, Mr. Batried to approach Ms. Howard at work and shereacted by calling
the police. At thispoint, Ms. Howard' s consent to the violation of the CPO, if such consent
was possible, waseffectively revoked. Moreover, Mr. Baunsuccessfully sought to vacatethe
CPOinMarch. Thus, when he approached Ms. Howard on May 13, he clearly knew that the

one-year CPO had not been vacated.

Finally, Mr. Ba's contention that there was insufficient evidence to establish his

" But see Manesa v. Myers, 419 U.S. 449, 458 (1975) (“ The orderly and expeditious
administration of justice by the courts requires that ‘an order issued by a court with
jurisdiction over the subject matter and person must be obeyed by the parties until it is
reversed by orderly and proper proceedings.’” (quoting United Sates v. United Mine
Workers, 330 U.S. 258, 293 (1947)).
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violation of the CPO is unpersuasive under the circumstances of this case. The trial court
found that notwithstanding the earlier reconciliation from January to March, 2000, Mr. Ba's
conduct in violation of the CPO in the early hours of May 13, 2000, waswillful, and resulted
inaviolation of the CPO. See Grant, Jones, supra, and Mabry v. Demery, 707 A.2d 49 (D.C.
1998). Ontherecord beforeus, thetrial court’ sfindingsare not “without evidentiary support
or plainly wrong.” Bethard v. District of Columbia, 650 A.2d 651, 654 (D.C. 1994) (per
curiam). The CPO ordered Mr. Bato “stay at least 100 feet away from [Ms. Howard], [her]
home, [and her] workplace.” Inthe early hoursof May 13, 2000, Mr. Bastood within at |east
ten or twelvefeet of Ms. Howard, aclear violation of the CPO. In addition, even though the
CPO ordered Mr. Ba not to contact Ms. Howard “in any manner,” he went to her home and

spoke with her on May 13, 2000, another clear violation of the CPO.

Accordingly, for the foregoing reasons, we affirm the judgment of the trial court.

So ordered.



