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Before TERRY and Ruiz, Associate Judges, and PRYOR, Senior Judge.
PRYOR, Senior Judge: After atrial by jury, appellant was acquitted of possession of

cocainewith intent to distribute,* but found guilty of possession of the same substance,? and

1 D.C. Code §33-541 (a)(1) (1981). Thisprovision hasbeenrecodified asD.C. Code
§48-904.01 (2001).

2 D.C. Code § 33-541 (d) (1981). This provision has been recodified as D.C. Code
§48-904.01 (d) (2001).
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possession of marijuanawith intent to distribute.® In acontemporaneousbenchtrial, thetrial
judge found appellant guilty of unlawful possession of drug paraphernalia® After an
unsuccessful pretrial motion to suppress tangible evidence and statements attributed to
appellant, he now contends on appeal that a search warrant issued in this instance was
without probable causeto support it. Healso claimsthat statements obtained from himwere
in violation of Fifth and Sixth Amendment protections. Being unpersuaded by these

challenges, we affirm.

On April 2, 1999, in the early evening, Officer Erick Alvarado and other uniformed
members of the Metropolitan Police Department executed a search warrant by entering a
convenience store located at 1406 Florida Avenue, Northwest. Officer Alvarado observed
appellant standing behind a small counter. Conversing in Spanish, Officer Alvarado
requested that appellant walk over to where he was standing, and appellant complied.
Officer Alvarado explained that he had a search warrant for the store and inquired whether

therewereany drugsinthestore. Appellant responded affirmatively. Officer Alvarado then

® D.C. Code § 33-541 (a)(1)(2)(D) (1981). This provision has been recodified as
D.C. Code § 48-904.01 (a)(1)(2)(b) (2001).

* D.C. Code § 33-603 (a) (1981). This provision as been recodified as D. C. Code
§ 48-1103 (a) (2001).
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asked where the drugs were located, and appellant motioned with his head toward the
counter. Officer Alvarado advised appellant that although hewasnot under arrest, handcuffs
would be placed on him during the execution of the search warrant. After another officer
took charge of appellant, Alvarado walked behind the counter and observed a clear plastic
sandwich bag, containing what appeared to be a number of large chunks of crack cocaine,
on top of cigarette packs. At that point, Officer Alvarado advised appellant that he was

under arrest. Later tests revea ed that the substance selzed was crack cocaine.

During the course of the search, officersdiscovered ashirt behind the counter. A shirt
pocket contained a small black digital scale. The police aso seized cash and arazor blade
with a residue of a controlled substance.> Another officer secured the evidence, and the
remaining people in the store were asked to vacate the premises so that a dog trained to
detect drugs could determine whether other drugs were present. The dog detected no other
drugson the premises. While appellant was sitting in atransport vehicle, Alvarado advised
him of hisrights. According to Alvarado, appellant told him that he understood his rights.
At that time, Alvarado asked appellant whether ashirt found behind the counter bel onged to

him, and appellant answered affirmatively.

Appellant was then transported to the Third District police facility for processing,

®> The scale and the razor blade, and supporting evidence were the basis for the drug
paraphernalia charge.
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where athorough search of hisperson reveal ed plastic bagsins de hissocks, which contained

small zip-lock bags with a substance later identified to be marijuana.

THE SEARCH WARRANT

A. Trial Court Proceedings

On March 25, 1999, Officer Alvarado applied for a search warrant to search a
convenience store located at 1406 Florida Avenue, Northwest. In hisaffidavit in support of
the application for the search warrant, Officer Alvarado stated his extensive experience as
a police officer of more than ten years, including participation in over 500 arrests for
narcoticsviolations, aswell ascomprehensivetraining in the areaof narcotic investigations.
The affidavit further noted that narcotics traffickers generally maintain records and keep
contraband in an area that is accessible only to certain trusted individuals. The affidavit
stated that Officer Alvarado acquired information that crack cocaine was being sold in the

area of 14™ Street and Florida Avenue, Northwest. It stated:

* * % %

6. Your affiant has acquired information that in the area of 14™
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Street and Florida Avenue, Northwest, crack cocaine is being
sold. Within the past 72 hoursthe confidential source met with
your affiant at a secured location where It was searched and
found to be free of money or drugs. The confidential source
was provided with a sum of Metropolitan Police Funds and
given specific instructions to purchase a quantity of crack
cocaine from a street drug seller. The confidential source was
kept under constant surveillance as It approached aknown drug
seller in the 1400 block of 14™ Street Northwest. Officers
observed the confidential source engage the known drug seller
In a short conversation. Moments later the drug seller walked
away from the confidential source and entered a convenience
store located at 1406 Florida Avenue, Northwest, Washington,
D.C. A short time later, the drug seller exited the store,
approached the confidential source and made a hand to hand
actionwiththeconfidential source. Theconfidential sourcewas
kept under constant surveillance as It responded to a secure
location where It turned over to your affiant a ziploc bag
containing a rock substance. The confidential source was
searched, again, and found to be free of any drugs and money.
Portion of the rock substance field tested positive for cocaine.

7. The confidential source reported that the drug seller did not

have the drugs on his person, but had to go inside the store to
obtain the drugs.

Based on theinformation presented, awarrant wasissued to search the entire premises, 1406

Florida Avenue, Northwest, on March 25, 1999, by ajudge of the Superior Court.

At the pretrial hearing on the motion to suppress, one of the rulings made by thetrial
judge was to deny the request to exclude the physical evidence seized from the store.
Appellant argued that the affidavit supporting thewarrant was deficient onitsface. Thetrial

court, relying primarily on lIllinois v. Gates, 462 U.S. 213 (1983), applied a “tota



6

circumstances’ test and concluded that the warrant was valid. The court also considered
whether, in the absence of probable cause to issue the warrant, the Good Faith Exception®
need be explored. The trial judge ultimately premised her decision on afinding that there

was probable cause to search.

B. Analysis

In reviewing a challenge to the validity of a warrant, we may consider only the
content of the supporting affidavit. Indoing so, thereviewing court should accord deference
to thejudicial decision of the judge or magistrate who issued the warrant, Bynumv. United
Sates, 386 A.2d 684, 686 (D.C. 1978), so long asthere isasubstantial basisfor concluding
the existence of probable cause. Irving v. United Sates, 673 A.2d 1284, 1287 (D.C. 1996);
see also Berry v. United States, 528 A.2d 1209, 1210 (D.C. 1987). Of course, probable
causeto search or to arrest ismeasured by thetotality of the circumstances, Illinoisv. Gates,
supra. This question, initially considered by a judicia officer either in the issuance of a
warrant or at ahearing to suppress evidence, or both, “isto be viewed from the vantage point
of a prudent, reasonably cautious police officer . . . guided by his experience and training.”
United Satesv. Davis, 147 U.S. App. D.C. 400, 402, 458 F.2d 819, 821 (1972). Thusthe

guestion we decide, giving deference to the judge who issued the warrant, is whether there

® United Sates v. Leon, 468 U.S. 897, 913 (1984).
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was a substantial basis in the affidavit supporting the warrant to conclude, under the
circumstances, that there was good reason to believe that the drugs that were sought were

likely to be in the place — the store — to be searched.

In casesinvolving unlawful possession and sale of controlled substances, courts have
carefully scrutinized theroles of special employeesand confidential informantsinthe course
of law enforcement investigations. In Aguilar v. Texas, 378 U.S. 108 (1964), and Spinelli
v. United Sates, 393 U.S. 410 (1969), the Supreme Court announced specific criteriato be
considered where the government relies substantially upon information obtained from
informantsto establish probable cause. Oftenreferredto asthe Aguilar—Spinelli Two-Prong
Test, the government, in proffering information obtained from an informant, was required
to show that the source of information was reliable and, in addition, that the informant had
acredible base of knowledge for the information proffered. After following this approach
for more than a decade, the court in Gates, 462 U.S. at 235, chose to return to an earlier
mode of measuring probable cause, which was to evaluate the “total circumstances’ to
resolve the question. While recognizing the continued importance of examining the
reliability and credibility of informants, the court expressly vacated the Aguilar—Spinelli
approach as probably too rigid to function in the wide range of circumstances presented. Id.
at 238. Thus the court returned to an analysis of probable cause which was applied before
Aguilar—Spinelli, i.e., in Draper v. United Sates, 358 U.S. 307 (1959) (probable cause to

arrest, based substantially oninformation obtai ned from aprofessional informant, buttressed
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by first-hand observations of an experienced officer, was evaluated by a standard of total

circumstances).

Turning to this case, appellant, focusing mainly on the credibility of the specia
employee, argues that the affidavit was deficient because the special employee was not a
trustworthy source of information that drugs were probably inside of the convenience store.
Clearly this contention would find more support under Aguilar—Spinelli. However, looking
at all of the circumstances, we note that the investigating officer was experienced in drug
Investigations, and averredintheaffidavit thatillicit drugsaregenerally kept in aconvenient
place in order to limit general access to them, but yet have them available for sale. The
affiant also stated that he was informed that drug sales were taking place in an area
proximate to the convenience store. Theaffiant also described atransaction which occurred
shortly beforeissuance of thewarrant. It wasaverred that before the transaction, the special
employee had been searched to ensure he had no drugs, and had been given police fundsto
purchase the drugs. The seller was observed to enter appellant’ s store after a conversation
with the special employee and, upon exiting the store afew minuteslater, engagein a“hand
to hand” action with the special employee. Immediately after the transaction, the special
employee had drugs and no money. The special employee reported that the seller “had to

go inside the store to obtain the drugs.”

Itisfair to say that no one asserted fact in the affidavit, standing alone, would satisfy
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the probable cause standard; but if we consider, as we should, the police training and
experience bearing on this matter, as well as their general information about the particular
location, when added to the circumstances surrounding the undercover sale, we agree with
the judge who issued the warrant, and the trial judge who denied the motion, that the
affidavit submitted in this instance demonstrated probable cause to search the convenience
store. Inreaching thisdecision, we are mindful of the guidance often repeated that probable
cause is not atechnical concept, but rather deals with probabilities, based on a reasonable

and prudent view of the circumstances. Draper, 358 U.S. at 313.’

STATEMENTSATTRIBUTED TO APPELLANT

When Officer Alvarado entered the store, accompanied by other officers, he told
appellant that he possessed a search warrant, and conversing in Spanish, asked if there were
drugs in the store. It is undisputed that appellant answered “yes,” and in response to a
further inquiry, nodded towards acounter. He was advised he was not under arrest, but was

later restrained by handcuffs.

" Given our view, we do not reach the challenge premised on United Sates v. Leon,
468 U.S. 809 (1984).
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Appellant, relying upon Mirandav. Arizona, 384 U.S. 436, 439 (1966), contends that
his statementswerethe product of custodial interrogation. Therecord supportstheview that
initially appellant was asked at |east two questions which could reasonably be expected to
elicit an incriminating response. See Rhode Island v. Innis, 446 U.S. 291, 301 (1980). What
iscritical to thisinquiry iswhether, during the execution of a search warrant, appellant was
in custody at the time the statements were made. Under Miranda, a person subjected to a
custodial interrogation must be informed of hisright to remain silent, that any statement he
makes can be used in evidence against him, and that he has a right to the advice of an
attorney. This court has explained that “custody [can be] the linchpin of the Miranda
requirements.” Calaway v. United Sates, 408 A.2d 1220, 1224 (D.C. 1979). However, the
Supreme Court has also held that not every questioning by the police of citizensis custodial
interrogation. See, e.g., Beckwith v. United Sates, 425 U.S. 341, 347 (1976) (focus of
investigation on suspect is not the type of encounter to implicate Miranda); Oregon v.
Mathiason, 429 U.S. 492, 495 (1977) (where presence at police station was voluntary,
interrogation was non-custodial). “[O]nce the investigating officer physically deprives the
suspect of his freedom of action in any significant way or, under the circumstances, leads
him to believe, as areasonable person, that he is so deprived,” the individual isin custody.

Miley v. United States, 477 A.2d 720, 722 (D.C. 1984) (citing Miranda, 384 U.S. at 444).

Appellant, however, is in nearly the identical situation that we addressed in In re

E.AH., 612 A.2d 836, 838 (D.C. 1992), where we rejected the “ notion that a person wasin
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custody for Miranda purposes because he was questioned during the execution of a search
warrant in his home, even though he was not free to leave.” Id. (citing Tyler v. United
Sates, 298 A.2d 224, 226-27 & n.4 (D.C. 1972); Wellsv. United Sates, 281 A.2d 226, 228
(D.C. 1971)). We pointed out that such persons are indeed seized, but are in a similar
position as persons stopped and questioned pursuant to Terry v. Ohio, 392 U.S. 1 (1968).
Accordingly, wefind no error in the admission of appellant’sinitial statements since hewas

not being subjected to “custodial interrogation.”

Turning to appellant’s later statements, it is certain that his response to subsequent
police inquiries after he was arrested were protected by Miranda. Thus, the issue to be
resolved as to these statements is whether appellant was adequately warned of his rights,
Miranda, supra, 384 U.S. at 471; see also Dickerson v. United Sates, 530 U.S. 428 (2000),
and whether hiswaiver of these protections was voluntary, knowing and intelligent. Seeln
reM.A.C., 761 A.2d 32, 36 (D.C. 2000). Indenying the motion to suppressthese statements,
thetrial judge expressly credited the officer’ stestimony that appellant was orally advised of
hisrights, and said at the time that he understood them, and voluntarily chose to waive them.
In reviewing this contention, we conclude there is a substantial basis for the trial judge’'s
findingsand her ruling. Brown v. United States, 590 A.2d 1008, 1020 (D.C. 1991); seealso

Goldston v. United Sates, 562 A.2d 96, 98 (D.C. 1989). Accordingly, we find no error.

Affirmed.
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