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SECOND GENESIS HOMES. NC.
Pet i t i oner  
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)
)
)
)
)
)

v.

D]STRIC OF COLLIX4BIA
Respondent

Tax Docket No. 8354-04
Judge Jos6 M. Lopez

ORDER

The Courl has considered Petitioner's Molion for Sunrnr:rry Judgment and Memorandum

of Points and Authorjt ies f i led on Fcbnrary 8,2006, and Rcspondent's Opposit ion f i led on

February 23,2006. The pcti t ioner sought tax exenrpl ion s1a1us of the real property located at

13 I 8- 1320 lfan'ard Street, NW, square 2855, lot 79 ("Propcr1y"). For the reasons below, the

Court glants Pcti l iorjer 'nrotion for summary judgntent.

FA CTI-]AI- ST]]\{] \{ARY AND PROCNDI IRAL POSTURE

Secorld Genesis, Inc. ("SGI") previously ou,ned the Propefiy to conduct a nonprofit
l

substance abuse trcatmcnt progran.l that sen,ed mainly D.C. rcsidcnls and affected primari ly the

Distr ict. The Intcrnal Revetiue Scn'ice ("RS") granted SGI a federal inconte tax exemption

s la1us undcr  the In lcmal  Revcnue Code (" IRC")  sec l ion 501(c)(3) .  and the Dis t r ic t  o f  Columbia

granled SGI a rea l  proper ty  1ax crcntp l ion s la tus for  the Propcrry  underD.C.  Code $ 47-1002(g) .

In 1999, Sccond Gencsis IJonres. Inc. ("SG IJonres") rrcquired the Property f iom SGI,

and leased the bui ld ing back to  -SGI 1o conl inue runnins j1s subslance abuse t rearment  program.

The IRS cxet l rp led SC IJor lcs t rnder  IRC $ 501(c)(2) : rs  rn  Lrr l r l t iza l ion hold ing t i t le  to  properry

thal  l l -ansfers a l l  the inconle f i 'ont  the proper ly  1o anolher  ot !an jza l jon that  i tse l f  is  exenipted

under $ 501(c). SG Hontes nci l l icr operatcd nor oruanjzr.d irs busir 'rr-ss forpri i ,ate gain. By irs



articles of incorporation, SG Homes cannot carry on any activity that a corporation exempt under

RC $ 501(c)(3) cannot carry on. In 2000, SG Homes sought real propeily exemption status for

the Property under D.C. Code 5 47-1002(8) as SGI previously had. In 2004, howevEp, the

District's Office of Tax and Revenue ("OTR") denied the request on the ground that SG Homes

was not and is not a public charity. SG Homes lirrely petitioned this Court for review.

STANDARD OF RE\/IEW

Summary judgment is proper rvhen ncither pafiy shou,s a genuine issue of material fact.

Super. Ct. Civ. R. 56(c). The moving pafly has 1he burden of demonstrating both the absence of

a genuine issue of rnaterial fact and the cntillenrent 1o judgrncnt as a matter of law. Griva v.

Davidson,637 A.2d 830, 836 (D.C. 1991) (cit ing l tol land v. Hanne,456 A.2d 807, 815 (D.C.

1983). To overcome summary judgnrent, the opposing party must provide admissible evidence

demonstrating the exislence of a gcnuine issue of nratcrial fact. Naderv. de Toledano,408 A.zd

37, 48 (D.C. 1979), cert. denied, 444 U.S. I 078 (1979).

The parl ies do no1 di,spute the facls of the case, but disagree on the legal conclusions from

those facts. Thus, summary judgment is appropriate.

ANAI-} 'SIS

The D.C. Code $ 47-)002(8) (Supp.2000) povenred excmptions f i 'om real propefiy

laxation of the propefiv at issue. This secl ion of the slatule exenrpt real properly taxalion for

[b]ui ldings belonging to and operated by
insti tut ior-rs u'hich are not organized or operaled for
, r r - - ' r 'o ta . . . i -  . ' ,1 . i6 | t  are used for  purposes of  publ iC

i;;;;;; u' l".;o'i iv in the D jslrict of col'rnbia.

D.C.  Code $ 47-1002(8)  (Supp.2000) .  Concurence of  ou 'nership and use is  not  requi red.

Carholic Homefor ,4ged Ladies for Life, Inc., t,. Di,srt'ic't of Columbia, 82 U.S. .App. D.C. 195.



16l F.2d 901 (1 9al; L'Arche Hontesfor Life, Inc., v. Districr of Columbia,Tax Docket No.

8515-94, at 4 (D.C. Super. Ct. August 30,2005).

ln a Joint Statenrent of Stipulated and Undispuled l\4a1erial Facts filed on February 8,

2006 ("stipulated l\4aterial Facts"), the parties agree that SGI's "use" of the Property is for

purpose of public charity principally in the Djstr ict of Colunrbia and satisf ies the second prong of

D.C. Code S 47-1002(8). (Slipulated l4aterial Facts fl 2.) IJorvever, the parlies disagree on

u,hcther SG Homes' ownership of the Properly quali f ie s section 47-1002(8) exemption.

The District argues that the o\\'ner of a propcrly undcr se clion 47 -1002(8) not only has to

be organizcd not forprivate gain but also be a public charity. (Rcsp't Opp. at 2.) Under federal

income tax law, charitable organizations are classif ied under IRC $ 501(c)(3), dist inguishing

from section 501(c)(2) that exernpts corporations holding t i t le to property from which the

corporation collects income and tums over the cnlire aflcr-crpcrtse-incottre to an organization

that is exempt under secl ion 501(c). (Resp't Opp. at 1.) Since SG IJonres has been classif ied

under IRC g 501(c)(2) (Slipulaled X4aterial Facls, Ex. G), the OTR ruled SG Homes not a public

charity and dcnied the Propcrly section 47-1002(8) s1a1us. (Stipulated Material Facts, Ex. O;

Resp' t  Opp.  at2. )

The Pet i t ioner  ar -uues tha l  the p la in  nrcaning of  D.C.  Code $ 47-1002(8)  is  inconsis tent

rvith the OTR's rul irrg. (Pet'r Mem. of P. & A. al4.) The Peli l ioner assells that neither the

s1alule or regulal ion nor the case lau, applicable in 2000 u'hcn the Pctit ioner sought exemption

status required thal the o\\,ner of the propeny be a "public charity". ( ld. at 6.) SG Homes should

qrral i fy because it  js a "charitable insti tut ion" lhat is "no1 organizcd or oircraled for private gain"

and is a nonprofit  jnsti tut ion u,j1h an IRC $ 501(c) 1ax exempt status. (/d.)



The District relies on Catholic Honte for supporl that "both the owner and user of the

propertywere charitable organization and the courtplaced great weigh on that fact. . ." (Resp't

Opp. at 2.) But the court's reading of the statute and its legislative history did not gg as far as the

District rvould like to infer. In that case the court said, "everyaliing [in the legislative history]

indicates that the use of the properly by charity should be the controlling factor", Catholic Horne,

supra,82 U.S. App. D.C. at 198, 161 F .2d at 902 (crrphasis added), and "property belonging to

and operated by insti tut ions not organized or operalcd for private gain" u,as l i teral ly within i ts

statutory language of D.C. S 47-1002(8) (Supp. 2000), fonrcrly D.C. Code $ 47-801a(h) (Supp.

1946). Id.; District of Columbia v. Cutltc,tlic University of .4met'ica,397 A2d 915,920 (D.C.

1979). The Catltolic Honte coufl emphasized the charitable elernent only in the "use", it did not

impose that requirement on orvrcrship. The -slatute plainly reflects this reading. The f irst clause

of section 47-1002(8) describes the buildings as belonging to and operated by insti tut ion not

organized or operaled for private gain, and the second clause of seclion 47-1002(8) describes the

building as used for purposes of public charity principally rvithin the Distr ict of Colurnbia. The

Court is rather persuaded by L'Arche l{ontes, a recent case quite sirr i lar to the instant one, Judge

Burgess unanrbiguously staled, "[ l ]he second clause does not require that the owner of the

building be a 'charitable organizalion." '  Tax Docket No. 8515-04, at 5 (D.C. Super. Ct. August

30,2005).

Perhaps the District look llorr lhe Catholic llonte that "[a] nrore logical construction is

that there nrust be use by a charitable organizalion and orvnership by a charitable organization."

Supra, 82 U.S. App. D.C. at i  98, 1 61 F.2d ar 902. Again in L'Arche Hontes, the tr ial court

convincingly discussed a1 Jength that thepoint that the Djslr ict of Colunrbja Court of Appeal

tr ied to nrake u'as to reject the Djstr jct 's idea thal concun-ence of ou'nership and operation was



necessary. Tax Docket No. 8515-04, at 6 (D.C. Super. Ct. August 30,2005). Catholic Home did

not infpduce a new term in the statute, and it did not require a building for which an exemption

is sought be owned by a "charitable institution." Id. Ralber, the term "charitable institution"

could "either be an institution that is not organized or operatcd for private gain, or an institution

that uses a building to perform acts of public charity 1o Lrcne fit the District," Id. The fact that the

petitioners in Carholic Honte and L'Arche Hotnes bolh u'ere incorporated charities did not

somehow create a new g)oss on the plain meaning of the slatute. This is evident from the court 's

rcasoning in both Catholic lJonte and L'Arclte llotncs that rclied on the not-for-profit nature of

the ou'nership and not on their charitable status.

The District urges the Court 1o give grcat defercnce 10 its agency's interpretation of the

slatute and the regulation. See District of Coluntbia v. Pierc'e Associales, fnc.,440 A.2d325

(D.C. 1981). The Distr ict 's OTR u'as rvel l  within i ls rcasorrable authority to promulgate a

regulation interpreting D.C. Code $ 47-1002 (8) and should be recognized by this Court as

control l ing. (Resp't Opp. at 2.) The Court, however, f incls no inconsislencybetween the statute

and the regulation.

The Distr ict urges the Courl to appiy 9 D.C.N4.R. S 322.1(bX1) (2001) that provides,

"[u]nder D.C. Off icial Code 5 47-1002(8) a
charjtable insti tut jon owns the real pt 'opcrly and a
charitable insti tut ion uses the real properly;
provided that i f  cach insti tut ion both orvned and

:,i:iJl:.;:rllropcnv, 
the real propenv rvould be

,-,  -^,,,rpt ion from real property laxation."

There is no question that SG Honres rvould quali fy. SG lJorres is "not organized or operated for

private sain" as defined by 9 D.C.M.R. $ 322.1(c) (2001). and SG Homes may only carry on

activit ies that only IRC $ 501(c)(3) corporation may can'\,  on. (Stipulated Material Facts f l  4, Ex.

F.) l f  SG Homes u'ere 10 operale and use the buildine dire ct jy, in place of SGI, as a substance



abuse treatment facility, SG Homes u'ould have undoubtedly qualify for tax exemption just as

SGI was qualified prior to transferring tjtle of the Property to SG Honres. If SGI rvere to remain

the entity that runs the substance abuse treatnrent services, SG Homes would still be j'operating

and using" the building for charitable purposes by "leasing" the building to SGI for charjtable

uses,

The District argues that only an IRC $ 501(c)(3) organization performs charitable work,

implying that SG Homes camot because it  is a section 501(c)(2) entity. (Resp't Opp. at 1.) The

Court is of the opinion that to use fedcral 501(c) laxalion slatus misrcpresents the meaning of the

statute and the intent of the legislature. I t  is true thal SG IJonrcs cannot quali fy for section 47-

1002(8) if its use wcre to lease tlie building to an organization that operates a business fornon-

charitable or for-profit purpose. IJorvever, a 501(c)(3) organizalion sinriJarly cannot qualify for

section 47-1002(8) i f  i t  were to lease a building or a pofl ion of i ts building to a non-charitable or

for-profit business. See also Catholic University of Anterica, supra,397 A.zd at 917 (the portion

of the properly leased 1o another non-profit school rvas held to be 1ax exempt, while the portion

leased to a profit-making cntity was disqualified). On this point Congress was clear, "where a

rent or income of any character is derived from any building or any porlion thereof, or grounds,

belonging to such insti tut ions or organizations for any acl ivi ly conlrary to that purpose for which

exemption is granled then such properly shall  be assessed and taxed." ,See H.R. Rep. No. 2635,

77th Cong., 2d Sess. (1942)). Thus, i t  is not the l i teral reading of the federal income exenrption

classif ication of the owlter of a Distr ict properly that decides u,l iether a Distr ict propefiy is used

for charity, rather it depends on rvhat the orvner of the properly put it to actual use. This is what

the legislature intended.



The bill leading to D.C. Code $ 47-1002 "embraces four classes of property which would

be exgmpt under its terms - property which is devoted to education, rvith respect to which no

profit inures; property which is devoted to religious purposes, u,ith respect to which no profit

inures; property devoted to charity, with respect to rvhich no profit inures; and property which is

devoted to sciei l ie." Catltol ic Honte, supra,82 U.S. App. D.C. at 196-97,161F.2d at90l-02

(quoting 88 Cong. Rec. 9.185 (1942)). Congress \r'as not so concented about who should own the

building, rather it u,as focused on how the building u,ouJd be uscd - for charity without private

cnrichment. See also L'Arche If ontes for Life, Inc., v. District of Coluntbia,Tax Docket No.

8515-04, at 10 (D.C. Super. Ct. Octobe r 26,2005). l t  tould scc'm 1o lhis Court that to insist on a

rnore stringent rgquirement that the ownership be a charity, or a public charity for that matter,

rvould contradict the legislat ive inlent of embracing non-profi t  charitable works.

The coufi in Catholic l{onte captured the csscnce of the point rvhen it said, "if we look

through the shadow to the substance rve find that both finstitutions] are, except in name, one and

the same, though scparately organized 1o accomplish each its specif ic purpose- in both instances-

not profi t  but only charity." Supra,82 U.S. App. D.C. at 799, I 61 F.2d at 902 (emphasis added).

As here, the Courl is not distracted by the IRC $ 501(c)(2) classif ication that SG Home holds,

but is of the opinion that i t  u,as organized lo operale not for private gain and has been using the

building for charitable purpose through SGI. Accordingly, SG IJomes satisf ies both clauses of

section 47-1002(8) and should be exempted.

Lastly, the Distr ict argues that i1s inlerpretation of the slalule is consistent with case law

seeking "to avoid the situation in u,liich a non profit organizalion tl-rat is exerlpt from federal

income taxalion, such as a business league (IRC $ 50t(cX6)) or a social club (IRC $ 501(c)(7)),

owns a propeny, renls i t  to a public charit l '  alrd clainrs a plopcrly lax erenrpl ion." (Resp't Opp.



at 3.) As the Court discussed, the federal income tax exemption status is not determinative of

whether an institution owning a buiJding and leasing it for charitable use may or may not qualify

for the District's property tax exemption. lf a business league or a social club were rtrot

organizedor operated for private gain under the District of Columbia Nonprofit Corporation Act

(D.C. Off icial Code g 29-301 .01, et seq.) in compliance with 9 D.C.M.R. g 322.1(c), the Court

sees no reason why it  would not satisfy the f irst clause of D.C. Code $ 47-1002(8) and could not

be exempt if it were able to nreet the public charity requirement of the second clause.

Accordingly, for the foregoing reasons, the Coufi hereby GRANTS the Petitioner's

Motion for Summary Judgment.

It is so ORDERED on this / a, day of May 2006.

Copy to:

Patrick Allen, Esq.
Assistant AttorneY General
D.C. Tax, Bankruptcy and Finance Section
441 Fourlh Street, N.W., 6 North
Washington, D.C. 20001

Tanja H. Castro, Esq'
I]OLLAND & KNIGHT LLP
2099 Pemsylvania Avenue, N'W'

Sui te  100
Washington, D.C. 20006
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