SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

TAX DIVISION TR FEE -1 A

TOLU TOLU, et al. : e
Petitioners

V. : Tax Docket No. 8351-04

MAYOR ANTHONY WILLIAMS,
et al.

Respondents

MEMORANDUM AND ORDER

Before the Court are Petitiocners Mcotion for

Reconsideration, the oppositiorn, and the reply.

A. The Standard for Determining the Petition

Petitioners argue that the Court erred in concluding
that “extraordinary circumsterces” are tc be determined

under the standard set forth ir. Enochs v. Williams

wn
[
-

Packing & Navigation Co., 37C U.

American Tel. & Tel. Co., 5¢:z £.2d 1068, 107Z (D.C.

1989). The Court is of the crinion that it applied the
correct standard to this case, &s the Court will now

attempt to explain.

9¢62), and Barry v.




D.C. Code § 47-3307 provides: “No suit shall be
filed to enjoin the assessment or collection by the
District of Columbia or any of its officers, agents, or
employees of any tax.” The petitioners do not dispute
that this statute applies to the present action. The
plain language of the statute admits of no exceptions.
Nevertheless, our Court of Appeals, following the lead of
the United States Supreme Court in interpreting a federal
statute with similarly clear language', has created a
limited exception to this absolute prohibition.

In District of Columbia v. Green, 310 A.2d 848

(1973), the first case in which the Court of Appeals had
occasion to apply the District of Columbia statute, the

court relied on Miller v. Standard Nut Margarine Co., 284

U.S. 498 (1932), in “pointing out” that the trial court
had found “the facts of this case to be so exceptional
and extraordinary as to merit equitable relief.” The

court quoted Standard Nut as follows:

[Wlhere complainant shows that in
addition to the illegality of an
exaction in the guise of a tax there
exist special and extraordinary

! “ . . . [Nlo suit for the purpose of restraining the assessment or
collection of any tax shall be maintained in any court.” 26 U.S.C.
§ 7241(s). See also 28 U.S.C. § 1341, containing similer language
regarding injunction against the &ssessment or collection of state taxes.




circumstances sufficient to bring the
case within some acknowledged head of

equity Jjurisprudence, a suit may be

maintained to enjoin the collector
310 A.2d at 852 (quoting 284 U.S. &t 509). The “special
and extraordinary circumstances” found by the trial court
in Green were that the taxing suthocrities, deceitfully,
dic not inform the petitioninc tzxpayers that the level
of their assessments had been chanced until after the
time by which they could have pursued an administrative

remedy, thereby rendering thelir administrative remedy

“useless.” Id. at 852-53. Green thus appears to hold
that the court has jurisdiction to entertain a suit for
an injunction against the assessment of a tax where the
gssessment 1s both invalid anc the texpaying plaintiffs
have had no administrative remedy by which to challenge
the tax.

In relying on Standard Nut anc, in addition, Allen

v. Regents of Univ. Sys., 304 U.S. 43¢ (1938), the court

in Green failed to mention Willieme Packing, supra,

gecided after Standerd Nut. In Wiillams Packing, the

court concluded that not only must & plaintiff seeking an

injunction show the inadequacy of & legal remedy, he must

(@]




also show that “under no circumstances could the
Government ultimately prevail.” 210 U.S. &t 7. The
court made clear the policy uncerlving this standard.

The government is entitled tc the prompt ccllection of
taxes. The purpose of the anti-in-unction statute is to
preserve this right by prohibiting & court from
interfering with the collecticn cf taxes, reguirinc the
determination of the legality cf the tax tc be determinec
in a refund suit. Id. But if it is clear that “under nc
circumstances” could the government preveil in & refund

suit, the purposes of the anti-injunction statute woula

not be served by declining juriscicticn, 1T eguity

jurisdiction otherwise exists. Fcr in that instance, the
“exaction is merely in ‘the guice cf & tax’.” Ic.
(quoting Standard Nut, 284 U.S. &t 509). The court
concluded:

We believe thet the cuestion of
whether the Government hes & cheaence of

ultimately preveiling 1= tc be
determined on the besis ¢! the
information available tc 2t &t the
time of suit. Only 1f it is then
apparent that, under the mcst libera:
view of the law anc the facts, the

,
United States cannot estekliish its
claim, may the suit fcr &r. injunction
be maintained. Otherwise, the
District Court is witncu:




jurisdiction, and the complaint must
be dismissed. To reguire more than
good faith on the part of the
Government would unduly interfere with
a collateral objective of the Act --
protection of the ccllector from
litigation pending & suit for refund.
And to permit even the maintenznce of
a suit in which &n injunction could
issue only after the taxpayer’s
nonliability had beern conclusively
established might “in every preactical
sense operate to suspend collection of
the . . . taxes until the litication
is ended.” Great leskes Dredoe & Dock
Co. v. Huffman, 319 U.S. 29Z, 29¢
Thus, in generzl, the Act prohibits
suits for injunctions barring the
collection of federel taxes when the
collecting officers have made the
assessment and claim that it 1s valid.
Snyder v. Marks, 10% U.S. 189, 194.

Id. at 7-8.

=S

In Bob Jones Univ. v. Simon, 416 U.S. 725 (1974),

the Court comprehensively reviewed i1ts prior
interpretations of the anti-injunction statute. It
pointed out that during the first half-century of the
existence of the statute, “tne Court gave 1t literal
force, without regard tc the cheracter of the tax, the

nature of the pre-enforcement challenge tc 1t, or the

$—

status of the plaintiff.” c. at 74Z (citetions
omitted). Although dicte enc nholdings irn some cases

suggested that there might ke extreorcireryv clrcumstances

tn




permitting a departure from & literal interpretation, the
court limited those departures to special circumstances
outside the pre-enfcrcement context. Thus, “the Court’s

first departure from & literal readincg of the act

(1)

produced a prompt ccrrection in course.” Id. at 74

9

(citing Graham v. DuFont, 262 U.S. 234 (1923)).

The court in Bok Jocnes then discussed Stancard Nut

and Allen, supra, which followed Stencard Nut. Standeard

Nut, according tc the court in Bok Jones, set forth &
“new definition of the extraordinary and exceptional
circumstances test.” Unicger the new interpretation, which
virtually equated those circumstances tc long-held equit:
doctrine, “the concept c¢f extraordinary &nd exceptional
circumstances was reduced to the traditional eguitable

requirements for the issuance of ar injuncticn.” Id. at

744. Standard Nut was thus & “significant deviatior from

ffectively reresied the Act,” if

precedent . . . [;! 1t ef
reed literally, &anc “lec directly tc the Court’s re-
exzmination of the recuirements cof tne Act in Williems
Packing, the seconc time the court nasc undertakern tc
rehabilitate the Act fcllowing deblliitetinc derertures
TéL~

c

v

from its explicit lencguesce.” 1Id. at




Williams Packing switched the
focus of the extraordinary and
exceptional circumstaences test from a
showing of the degree of harm to the
plaintiff absent an injunction to the
requirement that it be established
that the Service’s action is plainly
without a legal basis. The court in
essence read Standard Nut not as an
instance of irreparable injury but as
a case where the Service had no chance
of success on the merits.

Id. at 745.

The Court of Appeals decision in Barry v. American

Tel. & Tel. Co., 563 A.2d 1069 (1989), must be read

against the background of the foregoing development of
the law in the Supreme Court. In Barry,
telecommunications companies challenged a gross receipts
tex, and the trial court granted & preliminary injunction
restraining collection of the tax. It held that
“equitable relief was warranted in light of the
circumstances attendant to the imposition, retroactively,
of & new tax enacted as emergency legislation.” 563 A.2d
at 1072. It later issued a declaratory judgment holding
that both the retroactive and prospective provisions of
the legislation violated the Due FProcess Clause because
of “overly burdensome costs of compliance”, that the

legislation violated the Commerce Cleuse “because [the




tax] impose[d] [was] unfairly apportionea &nc nct

related to the services provided in the Districi, ernc

that application of the Act’s provisions resul.t ec L.
e

double taxation.” Id. The triel court, relv.nc cr

Green, found that extraordinary Cclrcumstences ex.clecC

o

because the plaintiffs showec irreparable harn,

likelihood of success on the merits, & strcnc ercumer:

invoking public policy, &and ar inadequate remec.. 1C.

1075 n.15. In denying & motion tc dismiss, 11 Icunc
the “novel and historic turn cf events” - thna: ¢,

restructuring of the telecommunications ilnaustir: &I.C

imposition of the gross receipts tax 1in respcrse 10 o
event - constituted “sufficlentiy exceptiona. e&r.c
extraordinary” circumstances. C.

The Court of Appeals reversed these jucamentic,
holding that the trial court lacked jurisdict.ci <<
entertain the suits because of the anti-iniuncut.o:
provisions of D.C. Code § 47-Zz07 (1887). It re_c tr

[allthough the langusce irn Creer
guided the decision below, . . . the
proper standard for cetermining
whether equitable reiiliel may De
obtained against the ccllection ol &1
tax requires: (1) & I:inding theat
“under no circumstances coculc the
Government ultimetelv prevall,” &anc



(2) that “equity jurisdiction
otherwise exists,” that is, proof of
irreparable injury and inadequacy of
the legal remedy.

Barry, 563 A.2d at 1075 (quoting, Williams Packing, 370

Uu.s. 1, 6-7 (1962) (citations omitted). I so holding,
the court refused to follow Green znd the case on which

it relied, Standard Nut. The court observed that Green

itself noted that the “‘jurisdictional points [were] not
pressed with vigor . . . , each of the parties preferring
a decision on the merits,’”, and that it “'‘simply

point[ed] out’ that it accepted the trial court’s finding

of ‘exceptional and extraordinary circumstances.’” The
court in Barry therefore “[did] not deem the Green

court’s reference to Standard Nut to have enunciated a

substantive [standard] to be followed thereafter in
determining jurisdiction over cases invclving injunction

against the collection of taxes.” 1Id. (footnote

omitted).

It is clear that Barry brought the law in the
jurisdiction exactly into line with the law established
by the Supreme Court. As the Supreme Court in Williams
Packing "“unequivocally cutteac the ‘specie. anc

extraordinary circumstances’ exception createc in

O




tited Green tc the “compe._:nc ecuities of that

Id. at 107t. Tre law 1in tnis
ion, as in federal jurisc:ci.cr, is that the
taxpayerg¥ in addition to meetinc we.. e€staplished

‘rrcve that the
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“Under Barry, therefore, tre zarti-ir.-unction

2000) “redjects the W.__lems FaCck.nc &

A.2d 1 (@

Navigati

determining the existence of ‘extrecrcinery

n

circumstances.’” If that is the cese, tne court, in this

Court’s inion, has returned the _&w tc tThe scrt of
“debilita&ting departures” from tre exp.:cit lenguage of
the antiginjunction statute thet tre furreme Court
disapproﬁed in Bob Jones. But trh.s Ccurt coes not

o

¢ hWeste dld reject

believe_%hat the court in Easter:r 7:

the Barrf standard.




In Eastern Trans Weste, 1re [District imposed a

Termit requirement, enc feec, Cr. weste collection

pusinesses that cocllectec wesie .r. the District of

n

Cciumbiez. One of trcese rgusirnecscses filed suit seeking an
IT.UuUncticn ageinst ericrcemer. I the legislation,

tne Iees 2 required. The trial

(@)

T.Clucinc collecticr

"
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SCurt cranted & temrore _c.re.ninc order and later
crerntec partiel sumner. ~uccrmer.n 1. favor of the

r.ezinu.if. The pertinert rert < .ts holding was that a

tec._.-72es violated the
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r.CT adcress the eni.-.7.-Urnc...> £ietute because the

Z.etrict dic not ralse I

Or, appegl, tre [.str:c. &rceec, 1n 1ts responsive
ern.c reply brief, the. tne (CcCr. _ecxec jurisdiction
receuse of the anti-.rounct.c: fietute. In addressing

I ~irce.¢ pegan as follows:

T Colr.cs ers r.ecessary
Dc tre excerxrt.irs 11 Tre bar
inst "uriscociidlr o croe: & 47-3307
1

1y ir trice ceser . mzs< the




District waive(d) the anti-injunction
statute by ncot raising it prior to the
filing of its responsive and reply
brief.

Id. at 12-13. The “exceptionsg”, 1t s&id, ere:

“1) a finding that ‘under no
circumstances cculd the Government
ultimately preveil,’ and Z2) that
‘equity jurisaiction otherwise
exists,’ that 1=, proof of irreparable
injury anc ineceguacy of the lecgal
remedy.”

Id. at 13, quoting Ekarry and Williams Packing. It later
noted that in Barry “we laid aown the ricghtly stringent

standard quoted above for invocation of equitable

M)
MY

relief.” Id. at 14 1.

Given the foregoino comments, there is nc doubt that
the standards establishec 1n EBarry continue tc govern the
issue of whether or nct & court has jurisdiction tc
entertain a suit to enjoin the assessment cor collection
of taxes (or, for that metter, tc 1ssue & ageclaratory
judgment that an assessment or ccllection is illegal;.

The issue on which Eastern Trens Waste turnea wes not

whether the plaintiff hac setisfied those standeras; the
court explicitly held thet it hed not when 1t seic that

“we are unable to sav thet ‘'uncer no circumsteances coula

the Government ultimetelv preveil.’” Id. &t 1z. The




issue rather was whether the District could waive
application of the anti-injunction statute. (It clearly
had done so by not raising the issue until its responsive
and reply brief in the Court of Appeals.: The Court made
this clear when, after concludinc that one of the two

necessary prongs of the Williams reckinc test had not

been met, it “turnled] . . . tc [its] second inquiry:
Has the District, or could it, effectively waive[d] the
anti-injunction statute by not reisinc it prior to the
filing of its responsive ana reply brief?” Id. at 13.
In its ensuing discussiocr, the Court, noting its own
as well as federal cases, stetec thet “this court has
never explicitly held that § 47-Z207 is not subject to
waiver or estopppel.” Ia. (footnote omitted). It
distinguished Barry, observinc that while it correctly
laid down a “stringent standard,” it cic not “otherwise
absolutely bar[] the dcoor tc eny ccnsiceretion whatever
of waiver or estoppel, shoulc the court pe faced with
uniquely "“‘exceptional and strincgent’” circumstances.”
Id. at 14 n.22. It then went on tc finc “extraordinary
and stringent, indeed unicue circumstences’”, not present

in Barry, compelling it tc finc that tre Listrict could




waive the appliceticr. c¢f the steatute. Trcse

circumstances are ciscussec &t pece 14 ci the cpinioer,
and need not be ageteilec here. The ccurt seic:

We emphesize thet 11 e the
combinaticr c¢f circumstances, nct anv
individue. zspect, theat 1s
controllinc. For exemplie, the

District i1s r.ct empcwerec 1C “waive
the statute 1rn any ncrme. sense cf
that worc, crc & Triec. Y aLre..eéte
court has tne right tc reéise tne
statutory rer sua sSpcnte Fere,

[
however, we rhave & compiete Ial.lure pv
the District, ti \
fiscal oprereticne the ste
intendea tc rrctect, tcC reis
issue for ar extracrdinarv ex:
period of time &anc e€ver. trner. cr..v pv
way of & reriyv priei Ir &ar. erre.latle
court. Simiierly, the f&ecti Trnel 1re
trial court nas nEsrec & HUCCMENL CL.
the substent.ve merits wculc nct
itself be sufficient, &any mcre thar it
was in the citec cecse.
injunctior stetute 1s su
strict corstruction enc, enc cr..yv the
rarest ccmfinec clrcumstances can
warrant its eculteble cverrice.
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Id. at 13-14 n.Z4.
The foregoing mekes pleirn thet cr..v I the corniext
of considering whetrer the JuUr.sc.Ciicre. 1sSSU€E COULC De

waived did the Court fee. 1t necesser 1C eQdress ernc

determine whether “extreacrcdiner &rC S1Y.TNCENIT, LTNiCEeC
unique circumstances” existec. Trncse flrcumstances, T.ous



the Court’s finding that the trisl court had not abused
its discretion in finding in favor of the plaintiff on
the standard preliminary injuncticn factors, see id. at
14-18, enabled the court tc fina that the District had
waived the jurisdictional pcoint. Id. at 14. (“[Ulnless
we determine that the trial ccur:t epusec its discretion
in modifying and extending the July 7, 1995 temporary
restraining order against the District, the eguitable
approach is to conclude, on the extraordinary, stringent,
and unigue circumstances presentec to us . . . that § 47-
3307 does not constitute an absolute ber to our
jurisdiction.”).

Petitioners argue that Eesterr. Trans Waste, though

addressing the waiver issue, reliiec not on waiver, but on
“‘the equitable approach’” usec :Ir. the last guoted
portion of the opinion. This Cour:t cannot agree. I1f an
“equitable approach,” untiec tc trne waiver issue, Wwes
sufficient to sustain juriscicticr.,, there was nco need to
have addressed it at all. Fieinly, however, the waiver
issue was one of two issues thre Ccurt needed tc address

to come to a decision. That, farrw continues tc pbe the

test is evident from Agbarej.: v. ~.cridge, &3¢ ER.zZd 567,

\

fn




569 (D.C. 2003), where the Ccur: re:

test, citing both Eerrv anc Eester:.

Petitioners arcue thet the eapr.:

Barry/Williams Packinc test rrever:

“substantial Jjustice i1 thic cese,
“equity knows of nc rerc enc fest -
petitioners’ argumeni, rowever, wCo

the path that the Supreme Ccur: re-
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Packing and our Court ci Appe
case-by-case weighinc c¢? ecult.es °
“substantial justice.” Fetiticners

“extraordinary circumstearnices’” i1net

this case: the massive lezc ccrnzeam.r

the District to inccrpcrete irne inf

assessments; and the Dostrict’e prc

failure to make public tre Zricrmaz
contamination that it rec _eerrec X

Columbia Water and Sewe: Lutrcroiv
assessment measurement Cale. Trece

“extraordinary circumsterces” ur.ce:

of the law; 1in anotner cecse tTrere n.
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deem the circumstances “extraordinary.” Untied to any
fixed standard, petitioners’ argument would lead to
burdensome litigation and uncerteinty in the application
of the law, undermining the ability of the government to
collect taxes.? It must be recalled that the Court'’s
analysilis starts with @ statute thet by its plain terms
prevents the Court from exercisincg jurisdiction at all.
Petitioners would have the Court, despite this statute,
address the merits of & taxpayers’ petition, weigh the
equities, and come to an equitable decision, all in an

effort to determine whether the Court hes jurisdiction in

the first place. This approach is inconsistent with the

anti-injunction statute.

B. Application of the Standards

1. Does the District Bave No Chance to Prevail
in a Tax Refund Appeal-?

In considering the first pert of the Barry test, the
Court necessarily must consider the merits of the issue

of whether an assessment on petiticrniers’ property must

‘ One of the purposes of the feceral enti-inaunciicr statute is
“"protection of the collectocr from liticeticn pencirc & suit for refund.”

Williams Packing, 370 U.S. &t t.

o)
~1




take into account evicence cI _-esC .I. the pipes providingc

water to that property. Nevertneless, 1t 1 ct the

n
3

Court’s job to meke & cecicsicr. cr. thcse merits. Earry,

©~ MUST QecCLCe whether cr not

feae

[N
.

563 A.2d at 107¢. Kketner,
petitioners’ lege. crcument o< suf

to foreclose any ncticr’ thel UnGEr NnC CLIXCUmMStances

could the District uvltimetelv yrrever..” Ic. &t 107¢
(quoting Bob Jones, surre, 41€ U.S. &l 740

Petitioners arcue thet lne assecsment must take intc

estimatec

£

account the impact ¢l _eeCc CcCntaminelicr. Cr. the

market value of the.r rrcpertiecs. eV zre Ccocrrect 1ir
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citing D.C. Coce §& <47-¢82C(a,; 'z 2004
proposition that tre Mever “enel. tere LnLC eccount any

factor that may heve & pearinc C1. the merket velue ol the

real property.” £¢ tne Ccourt Lncicetec &l the hearinc,
the Court does nct ruie out Tre LCsslriiltly that ieac

contamination is reculrec tC e CCrELCErXrea bv the

assessor, even if tnere is nc “merrel caite” thet wcllic

show its impact cr. merket velus. fee, €.C., Ecexe_.cc V.
Bd. of Review, 52¢ N.Ww.zc Zz7L, I7¢ SCwe 1S9hE,, arnc cececs
cited there. EBut, &.sC &< inc.CeteC &° tne heerinc, tre
assessed value cf prcorerty L& 11f €SULTELEC MEIrKel Va.ue



as of the “valuat on date.” Id. The “wvaluation date” is
January 1, of thrs preceding real property tax year. At
any hearing on ¢ tax refund suit, the guestion would be
whether lead ccatamination in the pipes carrying water
serving any of the petitioners’ prcperties was a factor
that should hive been used in the cssessment of the
estimated ma ket value of those properties as of

January 1, '~ 004.

In rerdering its judgment, the Court relied on the
fact that the “market” did not know of the possibility of
lead contamination in owners’ precperties until the
Washington Post article in late Jeanuary, 2004.

Petitio .ers correct the Court tc the extent that the
Court -.ay have relied on the premise that market value is
deterr ined by what any particular owner, o©r buyer,

actu¢ 1ly knew about whether leac contamination existed.
They cite the well established rule that the “willing
buy:r-willing seller test is arn cbjective one reguiring
th it potential transactions be anelyzed from the

v .ewpoint of hypothetical buyers and sellers.” (Pet'rs
Mem. Supp. Mot. Recons. at 6). 1Ir the Court’s opinion,

this proposition does not solve the issue of what




information the &assesscr shcoculc use ir meking the

assessment.
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Petitioners sey: THypcthetice. rtuvers and se

must be deemed tc know srcut the wicesrreac leaa-

contamination of resicentie. |[prorerties. pecause this

act ¢ Januaryv L _cue L (Fet’'r=s Mem.
was a knowable fac: i ) , e ! d M
Supp. Mot. Recons. &t 7, Trney cite .r. support cf their

argument United States Treecsury keculeticns statinc that
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Court remains unconvincec *thrnet there ¢ rnc¢ aoubt” that

“all relevant facts” must re ccnsicerec 7 “knowable,”
whatever the circumstancec.

One example micht suffice tc 1ilusireie the Court’s
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valuation date, and its existence certeinly is “knowable”
in the sense that, with the expenciture of large sums of
money, it can be discovered. Is the existence of the
oil, then, a fact that the &ssesscr must take into
account? If the assesscr learns thet there might be oil
underneath the property, must ne investiicgete to determine
whether there is 0il? Must he &sssume that there is oil
without investigation?

The problem in the present cese is akin to the one
posited, though of course presentinc & more accessible
hidden condition. The petitioners heve represented that
“[1]n October 2002, city officials were notified by the
Washington Area Sewer Authority (“WASE” that residential
water supplies had tested above the Environmental
Protection Agency’s ‘action’ level fcr lead
contamination.” (Pet’rs Statement cf Uncdisputed Material
Facts Opp’'n to the Mayor’s Mot. Summ. J., § 3). They
represent that “[i]n the summer c¢f 20{:z, over 6,000 homes
were tested for lead in their water surrlies. Over 4,000
of these homes tested above the EFEL zcticn level for
lead. In response to these test resu.ts, the City did

nothing.” (Id., 9 4.) They represent tnet “[(tlhe fact
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that significant numbers c?f resiacent.e. ¢
were tested by WASE hac weter that emceccec Tre ELFA

action limit of 15 parts per piilion we
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the Mayor in 2003.” (First An. Comp.. © 25 . Fer
they represent that “WASE rerxcrtec 1: -1¢ 200 Irirnking
Water Quality Report tret “tre samplic Tecis ¢ ley weter
from 26 District of Cclumrie nNomeEs Sr.(wel €_eVeleC .€ac

24 !’ - - - oy - -
. ({Ex. . FSSUNLTC Ther

concentrations in 200z

the District (as oppcsec tc WRSE dic 10w & 2 e.. cf
|
this information, the infcrmetzon dic ot 1e.. tne
" YIrlrerilles hEc Lezac

District that any of the ret.ticners’ 1:oy
levels exceeding EPA limits. 11 suCCesiec 1le” illece
properties might have conteminaticr, rol, receu
lead was hidden, whether cr rict there wes CCrien.nellc
of any of petitioners’ prcrerties CCU.C (1 reve reer
ascertained unless there wes testinc. Eo. &
unnumbered sixth page.)
D.C. Code § 47-820i&: {Z) 2004 wcover rver:

that “[a)lssessments shal. ke resec u

<

information available tc the NMavcr, wr.cC e Lrcllce

3 The Court has assumed these fects Icr Turyiices Toerounes b

points out that none of these esgertacrs ere furviried fn ev_Celic e

form of affidevit or other evicernt:ier. netlerie. N v ¢ TooLmnirnoe
nCl f&v Tnet WASA LnIdr ‘ Selre ol

7, i1s in evidence, but it dces
the information.



actual viewing.” Was there & scurce of information
“available to the Mayor” indicating thet any of the
petitioners’ properties containec pipes contaminated by
lead? The petitioners woulc have & stronger position if
there were some proof, availeble &s cf Jenuary 1, 2004,

that their pipes were contemireted. 1Ir Ecekellc, supre,

for example, the assessor wes held tc ke crn notice cf the

contamination, even though he wes unawere of it. 52¢
N.W.2d at 276-78. In that cease, however, & bank had

already had prepared an assessment thet revealed the

contamination. Id. at 276. irn several cther ceses ir

which the courts have deemec environmentel contaminatior.

relevant in determining market vealue, the fact of

contamination was either kncwr.,, cr the issue presented in

the present case was not ralsec. See, e.c., keliiable
Electronic Finishing Co., Inc. v. Board cf Assessor of
Canton, 573 N.E. 2d 959 (Mases. 192%1) (conteamination known
as of tax assessment date); Ir. re EZppeal cf E.F. 0il
Company, Inc., 633 A.Z2d. 124> (Fa. Comm. Ct.

1993) (unclear whether assesscr, or anyone, knew of

ra cof

v}

contamination; issue not raisec,; Monroe Ccunty Eo

)
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Nej
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ae]
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Assessment Appeals v. Miller, 70 E.Zd 13t¢g,
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Comm. Ct. 1990) (texrever’'s exyxer:i test.fiec trnet tne
“known benzene contemineticrn . . . rencerec !the

taxpayers’ lots] unmerketapie”); Ir. tre WVetter cf |

Commerce Holdinc Ccry. v. EkEcerc ¢l Assecscre, €It

N.Y.S.2d 186 (N.Y. Epp. Liv. >¢¢t teccecsment Geles Ccame
after site desicnetec & Sureriunc s.ie receuse cf
contamination); Gervev Elevatcre, -nc. . r~came Ccunt:
Bd. of Equalizatior, €Z. N.W.zc ©1¢, S..-%°5 (Nek ’
(2001) (environmente. eSS€SSmMENT SNCWirnC CCOrLTEMINETiICT.

, , } o |
done before tax &assessment veears sncwec, . 1r Currincham :
v. Town c¢f Tieton, 74 ¥.zc Z7E, Z77, -¢0 ernc o..7 ilheesr

1962), on which petiticriers rely, i1re ~e£5ie wWes nct
whether a hypothetice. puver wculc xncw CI ccrtemineticr.,
but whether he or shre wculc pe effectec 1. 1. Tfrcrerty
owners knew of the ccntaminetiorn because ¢’ cacre and,

the Court pointed cutl, were unaer & cutl t¢ -rnicrm puyvers

of the concealed acefect. ;

On the other hanc, ir the one Ccasge Icunc oy the

Court or by the peartZes -1 whicr tre -Lecie
of & hidden defect wes rresertec, the JCur. CCnC.UucecC

that an unknown defect shcllcC nCcl reve reer CCTS.Aerec

making the assessmer:.




v. County of Monterey, 223 Cel. App. 3d 382 (Cal. Ct.

App. 1990). The court in theat cese cecn:idered two
distinct issues. One issue, presented cn appeal by
Firestone, was whether the assecscr st culd have
considered the fact thet, after tne vzluation date, the
company decided to close the plent, tnhus changing the use
of the site. That 1ssue is nct rel:vant here. The
second issue, raised on cross zpre .. by the county, was
whether the trial court correcily cdeciced that “the cost
of cleaning up pollution at the - lant reduced its fair

market value,” and therefore tnc zssessor should have

determined that cost in makinc the zssessment. Id. at
390. The determination of the . issue is relevant in this
case.

Although the pollution ' xistec prefcre the valuation
date, it was undisputed in irestcne trnat “the county
assessor’s office did not now cof the pcllution on the
assessment date, March 1, 1980.” ZIfc. &1 386. Firestone
made an offer of procf, ¢ c-cepted £ tne trial court, that

“a knowledgeable buver v >uld heve :rnsrected the property

a

G- rut, while Firestone

{2)

for toxic pollution.” .d. at

argued that there wes vidence c¢I cc-._ution as of the




valuation date, the Cour: c~f Rpreels steted thnet
was no evidence presentec tc¢ the rcarc tret the

contamination had come tc lichi cr the 1C6( ier

We . . . finc tre weich: c?
evidence suppcrts the ccrclus:icr
as of Merch I, 1%8(, & rclenticl
purchaser wculc ncil neve beer cware ¢
the contemineticr. . . . . 11
addition, . . . we finc unpersias:e
[Firestone’s’ inpl.:ec p
@SSeSE0r snculc pe ne.c 1C Know.eace

£

obtained after the fezct

~ o= s -

celticr, thet ar.

" Id. et ZS¢E. The Ccurt ¢f Erpeels corciucec:

[Tlhat ccntemineticr. wes disccverec at
the plant zsfter cperaticric ceazsec dces
not persuade us theti whaileve:
reductior. ir. the plant’s fei: nrearre-
value wes CausSeC thnerery wci.lc rrcvice
the besis fcr reeve_uatinc ire
property for tex purpcses for DCE( .

1d. The court therefcre reversec trne triz. cour-’e

Ver. errrcrriate

judgment that remancec the cese “c»

o tc refliecs

[

reduction in valuat

t
(a)
e
(@)

cleanup.” 1Id. =&

The petiticners appeer 1c¢ arcu

Appeals’ conclusicr. citec arcve w

decision, statinc that the cese w

on other grouncs, by rescluz:cr ¢
relevant to the present case. IS
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California Court of Appeals made two judgments: it upheld
the appeals’ board’s valuation based on the premise that
the company, on the valuation date, wes in fact
operating, and it reversed the court’s remand for a
reduction in that valuation besed on the costs of toxic
cleanup. The conclusion that assessor should not be
charged with knowledge of the contaminstion was essential
to the second judgment. This is made clear in Mola Dev.

Corp. v. Orange County Assessment Appeals Board No. 2, 95

Cal. Ct. Rptr. 2d 546 (Cal. App. 2000), where the court
said, in describing the holding in Firestone:

[I]ts actual hclding is & rather
prosaic one: The texpayer did not show
that the need to clean up the property
existed as of the lien date. The key
language as fer as the actual holding
case is found on pace 395 of the
opinion: “[A]s of March 1, 1980, =&
potential purchaser would not have
been aware of the contamination, the
full extent of which, after its
initial discovery in 1981, may not
have been revealea until a few months
before the April 19&<{ board meeting,
and indeed, until much later still.”
Accordingly, the appellate court held
that it was errcr fcr the triel court,
as it had, to remanc the assessment
back to the appesls pbcard for =&
reduction based on the “valuation for

the 1980” tax year.

D




Id. at 552. Indeec, the Court c?f Rpree.s .1. Firestone

~ £

actually expressec its nclcinc e little ciiferently.

stated:
The selient issue is . . . wrether
the assesscr sh
Firestone’
in 1980 &= =&
this issue,
evidence su

U
that the ec¢ Knew, cr sncu.c heve
. _ ‘

223 Cal. App. 3d &t z9<.
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hidden defect, not kncwr. tc the partie

assessor, cannot ke usec In the sssescsmer. urless,
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minimum, the assesscr “shculd heve krncwr” ¢ the defect

as of the valuation ceste. Petiticrners conienc theat,

under this standarc, the cssesscrs were

cvern

notice of the defect kecause the WMevcry wer recuirec tc

inform them “about the pctentiel fcr cemece 1C preperty

consequent to the mess_ve leac ccontenirei-cr.

D.C. Code § 47-8Z1(c,, which prcvices:

The Mayor shell essure tne:
informaticr. recerdinc the
characteristics cf rea: prcrert .,
sales &ana excrerges cf &a.. =s.c
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property, building permits, land use

plans, and any other information

pertinent to the assessment process

shall be made available tc the

assessors on a timely besis.
The Court will assume for purpcses of arcument that,
under this statute, the Maycr wee recuired toc inform the
assessors of the informetion he received from WASA
telling him that “that resicentZae. water supplies had
tested above the Envircnmenteal Frctection Agency'’s
‘action’ level for lead contaminetiorn” and that tests at
some 26 residences had detectec lezc bevond acceptable
levels. Even if the Mayor hac sc informed the assessors,
this information, on the facts c¢f{ this case, would not
have told them that any of petit:icners’ properties had
excessive levels. I1f the test 1s wnetner the assessors
“should have known” of lead ccrtemineticen in any cf the
pipes involved in petitioners’ properties, 1n order to
hold in petitioners’ favor, & ccurt would need to

use investigations

@)
o

conclude that they were oblicec ic

to be made to determine that excessive lead did in fact

exist.

The Court is inclined tc v:.ew 1t1he test as whether,

after reasonable investigaticn c.ver. the sources

N
Lo




“available” to the zssesscr, tre cssesser
charged with knowledce. Eut tre Ccur:i neecd
that issue in makinc .ts cec.s.cr. here. Tre
only decide whether the ypetiticrers neve shc
“under no circumstences’” cco.c trne L[Iictirict
tax refund suit. Eerry,, (- F.Zc et 1(7(.
possible that in such & sultl & ccourt nmocrnt f
assessors, given the -“nrnfcrmetlcr. ebcul re&c
had been providea by WASE, wWCl.C D€ ChLercec
determining whether excess:ve leaC ex.ciec ¢
lead levels in &ny cr ei. ¢ reil.ticrners’ ©r
should have been usec ir. cetermirinc ve.uvet:
Court, having in minc “ine mcs: _ipere. View
and the facts,” Willieme Fecrirc, 70 U.S c
reach that conclusion ir thrhis cacse
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Is there Procf of lrreparable Injury and

Inadequate Legal Remedy~”

Petitioners must &lisc

inadequacy of lecgzl remec\.

Petitioners do not conternc
legal remedy; the leaw prcv:
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includes review at the
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§ 47-825.01(f-1), in the Superior Court, D.C. Code §§ 47-
825.01(3-1), 47-3303, and in the Court of Appeals, D.C.
Code § 47-3304.° Rather, petitioners argue that “[a]n
administrative process at which heerinc cofficers are
acting illegally, arbitrarily and cepriciously is not an
adequate remedy.” They cite variocus exemples of
assessors failing to receive evidence, “bar{r]ing,
categorically, the introduction of any evidence of lead
contamination or lead water pipes zs & ground for
appealing some property assessments,” and then, in one
instance, reducing an assessment basec on lead
contamination “notwithstanding the fact that [the
taxpayer] presented no direct evidence of lead water
pipes or lead contamination.” (Emphasis in the
original.)

Contrary to the petitioners’ perceptions of the
Court’s ruling, the Court did not mean tc state or ~mply
that it condoned arbitrary administrative action. The

Court’s point was, and is, that such action does rnot mean

¢ This case is thus unlike Scuth Ceroline v. kecen, 4€5 U S. 367
(1984), where Congress had prcvided rno &lternative remedy tc tne
petitioner. In Regan, the Supreme Ccurt helc thet where rnc :lternative
remedy was provided, the petiticner reed not meet the first prong of the

Williams Packing test. Id. et 37¢.
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that an adequate legal remedy :

administrative agency acts arbitreril - .-

s
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vraVel el e.

Ttax
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Unc

suit, tﬁéﬁcourts are avallable on epyee. 1¢ CCrrect the
unlawful action. This availabili: . & - rce the
petitioners an adequate remedy. ¢ “ervever ras &
ﬁﬁ

“rfull opportunity to litigate [hoc ¢ :=r  tTax llerility
in a refﬁnd suit,’” the taxpayer rcs & ccecuesie .ecel
remedy. %hnited States v. Americar. Fr_crce ferv. Ccmm.,
419 U.S.lj, 13 (1974) (gquoting Eok Jcne:, <2¢ U.S. &t
716) .

C. CONCLUSION

The petitioners have satisfiiec ne 1:.¢: rart cf tne
Barry test, and they must satisfy rct: - esterlisr
jurisdiction.

Accordingly, the Court ORDERS <& Mcticor. fcv
Reconsideration is DENIED.

.
SIGNED IN CHAMBERS %4 e nf
A. Frer.l. ~.jcese, Jr

January 31, 2005
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