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MEMORANDIM AND ORDER

e n n e a  I  h : r r e  f  i l e d  C 1 O S S

f i l ed  a  Mo t i on  i n  L im ine  o r

.  The  responden t  D i s t r i c t  o f

i n  L im ine .  Each  o f  t hese

o f  t he  e f f ec t ,  r f  d t rV ,  o f  a

covenan t  be tween  t he  pe t i t i one r  and  t he  Un i t ed  S ta tes  on

the  va lua t i on  o f  Lhe  pe t i t i one r ' s  p rope r t y  f o r  pu rposes

of  a  p roper ty  tax  assessment .

T h e  n e t ' i  t  i  o n e . .  D w i  o h f  c  .  E i s e n h o w e r  R e n r r l r l  i  r - a n

Cen te r  Bu i l d i ng  T rus t  ( "E i senhoweL" ) ,  owns  p rope r t y ,

i n r - l r r r - l  i n o  a n  o f f i c e  b u i l d i n o -  r - l  i r e r - f  l . '  : - r ^ q a  f r . I T i  t h e/  - '

o;
OF THE DISTRICT

TAX DIVISION

Cap i t o l  o f  t he  Un i t ed  S ta t . es .  E i senhower  acqu i red  t h i s



o,
p rope r t y ,  and  bu i l t  on  i t ,  a f t e r  a  se r i - es  o f  t r ansac t i ons

desc r i bed  f u l l y  i n  Monaco  v .  D i s t r i c t  o f  Co lumb ia ,  407

A .2d  1091  (D .C .  L919 ) . R 6 r r n r ^ r i n r r  f r n -  l - h = t -  n n i n i 6 6  { - h i cu v ! ! v v v f  l r y  ! ! \ r l L L  \ - I l O . L  \ - / P r 1 1 _ L v l r /  L t r L )

Cour t  w i l l  b r ie f l y  su r runar rze  t .he  h is to ry .

f n  1960 ,  t he  Un i t ed  S ta tes  condemned  p rope r t y  owned

by  t he  Repub l i can  Na t i ona l  Commi t t ee  ( " t he  RNC" )

Because  o f  i t s  " c l - ose  re l a t i onsh ip  w i t h  Cong ress " ,  t he

RNC wan ted  t o  r e l oca te  t o  p rope r t y  "on  t he  pe r ime te r  o f

f h e  C a n i f n l  - "  I l  e r - 1 . 1 p i r e r - l  n r n n a r l - r z  r i i f e C t .  I V  a C f O S S  f f O m

t he  Cap i t o l  a t  t he  co rne r  o f  l " t  S t ree t  N .W. ,  d t  C  and  D

S t ree t s .  The  RNC sough t  a  zon i -ng  change  t o  pe rm i t

cons t ruc t i on  o f  an  o f f i ce  bu i l d i ng ,  bu t  t he  House

Bu i l d i ng  Commiss ion  i ns i s t ed  on  he igh t  r es t r i c t i ons .

A f t e r  nego t i a t i ons  be tween  t he  RNC/  t he  A rch i t ec t  o f  t he

^ ^ ^ i F ^ r  ^ ' - ^  f h e  Z o n i n o  C o m m i s s i o n -  t h e  R N C  s o r r o h tL - d p I  L \ J I 7  O l l U  L l l 9  ! v r I l I I Y  v V I L U I L T J J ! V I 1 ,  U r I U  I \ I \ v  J v u Y l l

va r i ances  ra the r  t han  a  zon ino  chanqe .  The  House

Bu i lC ing  Commiss ion  and  t he  RNC en te red  rn to  a  covenan t

t ha t  i nc l uded  he igh t  and  o the r  des ign  res t r i c t i ons .  Tha t

covenan t  was  i nco rpo ra ted  i n to  va r i ances  g ran ted  t o  t he

RNC.  The  covenan t  a l so  p rov ided  t ha t  t he  bu i l d i ng  cou ld

he  usec l  on l  v  f o r  o f  f  i ces  o f  f  hc  Renub l i can  Na t i ona l -v v  v ) r L  J

a

Commi t t ee  and  i t s  a f f i l - i a t es ,  and  f u r t he r  gave  t he  Un i t ed



Or

Sta tes  a  r i gh t  o f  f i r s t  r e fusa l  t o  buy  t he  l and  a t  t he

lowe r  o f  t he  RNC 's  cos t  o r  f a i r  ma rke t  va lue ,  shou ld  t he

RNC dec ide  t o  se l l  t he  p rope r t y .  The  covenan t  con ta i ned

no  exp i r a t i on  da te .

I n  cons ide r i ng  t he  zon ing  appea l ,  t he  Cou r t  o f

^ ^ * ^ ^ I ^  - ^ ' r \ / i n ^  n n  r h a  z n n i n n  / - n m m j S S i O n , S  f i n d j n o s  n f. . 1 P | J Y a r J /  r s f y - L l r V  \ r I I  L I l s  ! \ J l 1 I l 1 9  \ e L / l l u t l I J J I \ J I I  D  l - - L I l L l I I I V D  V I

f  ac - f  -  no i  n f  e6 [  ou t  t ha t  " t he  res t r i c t i ve  covenan t  be tweent Y "

I t he  RNC]  and  t he  House  Bu i l d i ng  Commiss ion  p rov ides

ev idence  o f  t he  un ique  re l a t i onsh ip  w i t h  Cong ress . "  I d .

a t  1100 .  The  Cou r t  f u r t he r  obse rved  t ha t  t he  bu i l d i ng

. . q i t c t q  n r r ) x ' i m i f r z  t o  f h e  r - - ^ . i + ^ r  * - r -  i f  r r n i o r r e l r T- _ L  L g  J  l J a  U  l l r r a  L J  L v  u l r u  \ - a P r  L U I  t t t o U C  - L  L  L i r l r V U C _ L f

va luab le  t o  t he  IRNC] ,  a  pub l i c  se rv i ce  o rgan t za t - i on . "

I d .  The  Cou r t  conc luded  t ha t  t he  RNC had  su f f e red  a

h : r c i sh in  " i n  f o rm ino  a  r - ovenan t  w i t h  t he  HOuse  C f f i ce

B r r i  l r ^ l i no  eommiss ion  wh i ch  w i ' l  I  o rea f  
' l  

r z  r ec l t r r : e  f  he  va lue

o f  t he i r  p resen t  i nves tmen t  i f  I t he  RNC]  shou ld  move  t o

ano the r  s i t e .  I f  t hey  we re  f o r ced  t o  move  due  t o

^ \ r a y - r n r ^ r r l i  n r r  J _  ] - r o r z  n n r r l  r l  n O t  f e a ] _ i Z e  a  f e a S O n a b l e  f e t U f nV ! l I Y / L ] I v ] v v 9 l v

on  t he i r  subs tan t i a l  i nves tmen t  .  . "  I d .  a t  1101 .

I n  va lu i ng  t he  p rope r t y  f o r  pu rposes  o f  t ax

assessmen t ,  Lhe  D i s t r i c t  o f  Co lumb ia  t ax  assesso r  va lued

the  p rope r t y ,  w i t h  i t s  lmp rovemen ts ,  a t  $ ' 7 ,616 ,000 .  I n



Or

va lu i ng  t he  p rope r t y ,  t he  assesso r  "qave  no cons  i de ra t i on

6t . o  t he  I c ] ovenaT lL . "  Answers  t o  I n te r roq .  No

E isenhower  pe t i t . i oned  t he  Boa rd  o f  Rea l  p rope r t v  and

Assessmen t  Appea l s  (BRPAA)  f o r  a  r ev i ew  o f  t he  va fua t i on ,

t ak i ng  t he  pos i t i on  t ha t  t he  va lue  o f  t he  p rope r t v  f o r

t he  t ax  yea r  i nvo l ved  was  no  more  t han  t . he  p r i ce  a t

wh i ch ,  unde r  t he  covenan t ,  t he  un i t ed  S ta tes  has  a  r i qh t

t o  buy  t he  p rope r t y  i f  i t  was  o f f e red  f o r  sa le :

$3 ,  600 ,  000  .  A l t e rna t i ve lV ,  E  j - senhower  a r c r r o r ' l  f  h : t  l _  l_ ; l e

l i on ,  r f  an

.  The  BRPPA

to  exc lude  t . ha t  ev i dence .  I n  i t s  mo t

p rope r t y  was  wo r th  no  more  t han  $5 .3  m i l

" i ncome  app roach "  Lo  va luaL ion  we re  used

sus ta i ned  t he  assesso r ' s  va lua t i on E i senhower  has

pe t i t i oned  t h i s  cou r t  f o r  a  r ev i ew  o f  t he  assessmen t .  r n

th i s  p roceed i . g ,  t he  cou r t  makes  "a  de  novo  eva l_ua t i on

based  on  ev idence  p resen ted  a t  t r i a l .  "  Squa re  35

Assoc ia tes  L td .  P ' sh ip  v .  D i s t r i c t  o f  Co lumb ia ,  J21  A .2d

963 ,  965  (D .C .  1998 ) .

E i senhower  seeks  t o  i n t r oduce  t he  covenan t  i n t o

ev idence  a t  t he  t . r i a l .  I n  i t s  mo t i on ,  the  D is t r i c t  seeks

ion ,  E isenhower

seeks  an  o rde r  cance l i ng  t he  assessmen t  and  ru l i ng  t ha t

t he  " t e rms  o f  t he  covenan t es tab f i sh  t he  max imum



es t ima teC  marke t  va lue  o f

The  Cou r t  cons ide rs  f i r s t

E i senhower ' s  -

Or

f  h o  q r r h i  o n ] _  n r n n o r J _  r z  t l
I ' ! v u v !  u  j

t he  D i s t r i c t ' s  mo t i on ,  and  t hen

s t t n n o r f  o f  i  t S

the  f i r s t  th ree

A . The  D is t r i c t /  s  Mo t ion

The  D i s t r i c t  makes  f  i ve  a rgumen ts  j - n

mot  r  on I t  conceded  a t  t he  hea r i ng  t ha t

a rgumen ts  cou ld  no t  be  sus ta i ned  v i a  a  mo t i on  j - n

The  f i r s t  a rgumen t  i s  t ha t  t he  assesso r  was

l im ine .

co r rec t

i n  emp loy ing  a  p resump t i on  aga ins t  cons ide r i  ng  t he

covenan t  because  do ing  so  wou fd  pe rm i t  t he  covenan t ,  l i ke

the  sa le  and  I easeback  a r rangemen t  i n  Sa feway  S to res ,

I nc .  v .  D i s t r i c t  o f  Co lumb ia , t r ' ? t r ,  ^  ? , , . ]  . ^ 1  ) 1 1 _ 1  )  / n  aJ L J  H . L \ J  L W  l ,  L J J  r z ,  \ t r . \ -

L9B1) ,  t o  l owe r  a r t i f i c i a l l y  t he  va lue  o f  t he  p rope r t y .

A s  r o l - r . r . r n  i  z c ' d  h r u

r F . - r . . l r . : n i z e d ,  o n l r z
" . , * - I

n n a r r ^ n f  'd L L d l l g e j n e I r L  W a S /

f  h o  D i  e f  r i  r - j _  h n t ^ r o r z a r  Q . a f a r ^ r a r r  Q ' l -  n r o qv v v v e ! /  u L v l g J

a  p resump t i on ;  i t  d i d  no t  ho ld  t ha t  t he

as  a  ma t te r  o f  l aw ,  i r r e l evan t  t o  a  t ax

va fua t i on .  Acco rd inq l y ,  even  i f  a n r F q r r m n f  i o n  c o u l d  b e

w r r l n r - r  f o  o v r - l U C l g  t h eo m n l r - r r ; o r i  i n  ] _ h i e  - : q av u u v  t

covenan t  as  ev i dence .

i t  wou ld  be

In  i t s  second  a rgumen t , t . he  D i - s t r i c t ^ ^ h + ^ ^ , 1 ^  f ! - ^ lU ( - ) I l  L C I J ( l 5  L I ] A  C

" r ecogn i t i on  o f  t he  I  c ]  ovenan t  wou l -d v i o fa te  s ta tu to r y



O,

s tanda rds  f o r  t he  accu ra te  va lua t i on  o f  t he  sub iec t

p rope rLy "  because  an  assessmen t  based  on  t he  p r i ce  f i xed

by  t he  covenan t  wou ld  no t  be  based  on  t he  f a i r  ma rke t

va lue  o f  t he  p rope r t y .  See  D .  C .  Code  S  41  -

802 (4 )  ( 2001 )  ( de f i n i nq  "es t ima teC  marke t  va lue "  as  t he

"mos t  p robab le  p r i ce  a t  wh i ch  a  pa r t i cu fa r  p i ece  o f  r ea l

n r r l l r e r t r u  -  i  f  e x n o s e c l  f n r  s a l e  i n  t h e  o n e n  m a r k e f
I v ' " I ,  I  L  L  u u r v  r r r  u l t u  v l J u r t  r L L q l N g L  .

wou fd  be  expec ted  t o  t r ans fe r  .  . " ) .  The  r i qh t  o f

f l r s t  r e fusa l  l n  t he  covenan t wou ld  no t ,  howeve r ,  be  a

i r r e l evan t , '  i t  wou l -d  mere f vbas i s  f o r  r u l i ng  t he  covenan t

O

be  a  bas i s  f o r

covenan t  wou fd

marke t  va l - ue  o f

r - o n r -  l r r r ' l  i  n r r  l _  h : J -  |  h a  n l i  c o  f  i  v o r j  l - . . r  1 _  lu u r r u r L . r L l _ L r r 9  L . . * -  l J ! r e J  L r z \ c ! _ l  l ) y  u t l e

no t  necessa r i l y  be  t he  same  as  t he  f a i r

l -  h o r^,  rnno r ]_ The  p r i ce  f i xed  i n  t hev.

i  t edcovenan t  f o r  sa le

re l evan t  f ac to r  i n

t o  t he  Un S f a f e s  m i o h f  b e  a

cons t i t u t i r g ,  as  a

Th i rd ,  t he  D i s

c l e f  e rm i  n ' i  no  marke t  va f  ue  w i t hou t

ma t te r  o f  l aw ,  t he  marke t  va lue .

I  r i  r - - t  A  r o l r e s  t h a t  t h e n r i r - o  f i : z o r ]  h r r

cou ld  no t  bethe  covenan t ,  wh i ch  was  execu ted  i n  L915 ,

" t he  bes t  i nd i ca t i on  o f  ma rke t  va lue "  mo re  t han  twen tv -

f i ve  yea rs  l a t e r .  Tha t  a rgumen t ,  t oo ,  and  f o r  a  s im i l a r

reason ,  cou ld  no t  be  sus ta i ned  as  a  bas i s  f o r  r u l i ng  t he

covenan t  i r r e l evan t  t o  va lua t i on  o f  t he  p rope r t y .  The



p r i ce  f i xed  i n  t he  covenan t ,

i nd i ca t i on  o f  ma rke t  va lue " ,

Or

f h n r r r r h  n n J -  f l - ' ^  \ \ l r a o f
L r r v u v r l  1 1 v L  u l l . c  l J c J L

i s  s t i l 1  re l -evan t  t .o

r l e t  e r m i  n  i  n o  m a r k e c  v a l  u e

The  Cou r t  t hus  t u rns  t o  t he  D i s t r i c t ' s  two  r r ema in i nq

a rgumen ts :  t ha t  t he  covenan t  v i o l a tes  t he  ru fe  aga ins t

pe rpe tu i t i es ,  and ,  i f  i t  does  no t  v i o l a te  t ha t  r u1e ,  i t

v i o fa tes  t he  ru l e  aga ins t  un reasonab fe  res t ra i n t s  on

a l j enaL ion  o f  p rope r t y .  l n  mak ing  t hese  a rgumen ts ,  t he

D is t r i c t  asks  t he  Cou r t  t o  r u l e  as  a  ma t te r  o f  l aw  t ha t

t he  covenan t  i s  r nva l i d

D .C .  Code  S  41 -820 (a )  ( 3 )  s t a tes  t ha t ,  i n  mak ing  an

: a q o q q m a n J _
v  v r " u l r  u  /

f f l he  Mavo r  sha f l  t ake  i n to  accoun t
any  f ac to r  LhaE  may  have  a  bea r i nq  on
the  marke t  va fue  o f  t he  rea l  p rope rLy ,
i  n ^ t , , - t i  - a  h U t  n O L  I i m i t e c j  t o _  s a l  e sI I T U I U U f  I l Y  I  

p U  U  l l V U  I I I T L ! U U u  L V t  J s a V J

i n f o rma t i on  on  s im i f a r  t ypes  o f  r ea f
n r n n o  r f  r r  m n- - r  |  , . . - r t gaqe ,  o r  o the r  f i nanc ia f
cons ide ra t i ons /  r ep roduc t i on  cos t  f ess
a r - r - r r r e d  r - l e n r g C i  a t i O n  b e C a r r s e  o f  A r ^ r F  -* Y v /

cond i t i on ,  and  o the r  f ac to r s ,  i ncome-
ea rn ing  pocen t i a l  ( i f  any )  |  zon rng  and
c j r l \ / e r n m o n f  - i  m n n s e d  r e s f  r i _ C t i O n S

These  f ac to r s  a re ,  o f  cou rse , "non -exc lus i ve . "  D i s t r i c t

o f  Co fumb ia  v .  Rose  Assoc ia tes , 691 A .2d  1236 ,  r23B (D .C.

1991 ) .  Thus ,  d f t hough  t he  covenan t  i s  a rguab l y  a



o
t t ( f T ) \ / o r n m o n f  -  i  m n o q o r i  r o q f  n i  c 1 _  i  s n t ll r r r y v J v u  l g J L I r 9 L M t  , i n  t ha t  i t  was  imposed

on  t he  RNC as  a  cond i t i on  on  t he  RNC 's  pu rchase  and

deve lopmen t  o f  t he  p rope r t y ,  i t

t ha t  de f i n i t i on  t o  be  a  f ac to r Lha t  "may  have  a  bea r i ng

on  t he  marke t va lue  o f  t he  rea f  p rope  rLy  . , ,  Sec t i on  4 j  -

a  "b road  s ta tu to r y  d i r ec t l ve  t ha t  t he  Mayo r820 (a )  ( 3 )  i s

sha l l  t ake  i n to  accoun t  , any  f ac to r  wh i ch  m iqh t have  a

D .  C .  Codebea r i  no  r . l n  ma rke t

S  41 -B2A(a )  ( I 991 Rep l

The  comrnon  l aw  ru l e  aga ins t  pe rpe tu i t i es  i nva f i da tes

an  rn te res t  r n  p rope r t y  t ha t  does  no t  ves t  w i t h i n  2 r

yea rs  o f  a  l i f e  i n  be ing  when  t he  i n te res t  was  c rea ted .

Shoemake r  v .  Newman , 62 App .  D .  C .  720 , L24 ,  65  F .2d  209 ,

272  (1933) The  D i s t r i c t  a rgues  t ha t  t he  covenan t ,  wh i ch

e

wou ld  no t  need  t o  mee t

va lue . ' "  I d .  a t  I 23B ,  c i t . i nq

S ta tes  a  r i gh t  o f  f i r s t  r e fusa l ,o i ves  t he  t l n i t ed

v io l a tes  t he  ru l e because  t he  i n te res t  g i ven  t o

Un i t ed  S ta tes  cou ld  ves t  a f t e r  2 I  yea rs  f r om any

the

l i f e  i n

be ing  i n  1915 A l t . e rna t i ve l y ,  t he  D i s t r j - c t  a rgues  t ha t

t he  covenan t  imposes  an  un reasonab fe  res t ra i n t  on

a l i ena t . i on  because  t he  covenan t  p reven t s  E i senhower  f r om

eve r  se l l i ng  t he  p rope r t y  w i t hou t  f i r s t  o f f e r i ng  i t  t o



a

r r n h r . ) l d i n r - r  i f  -  . , - ' i / ] . i f  , ,
,  * - J  V d _ L _ L L - r _ L L y /

r r :  r f  r z  ] _  n  ] _  h o  r - a r r p n : n f
y  u v  v v v v r r u , r L ,

r - r l n t o q t i n n  ] _ h o  r r : l i e l  i t r z

ag rees  w i t h  E i senhower  t ha t  t h i s -  F - . ,
\ , d . - c /  c 1  L d . . 1 ,

t h o  . ' r r r p a f  i  n n

t he  covenan t  i s  en fo r ceab le .

"  IE l  s t ima ted  marke t  va lue  i s f h e " ' m - q f  n r o b a b l e

n r i  r - a  : j _  r ^ l h i  r - 1 - '  -  n : r i j  a " l  a r  n i  o r - a  r : f
l J ! r v L  

q L  v v r r r u l l  C .  P c ' l .  L I L - L , l I q r  u r u e u  v !

no t  t he  occas ion  f o r  add ress ing

w o r r l r J  h o  o x n g g l g 6 |  t O  t r a n S f e f  u n d e rv z : u

cond i t i ons  be tween  pa r t i es  who  have

to  wh i ch  t he  p rope r t y  may  be  pu t

S  41 -BA2(4 ) .  As  a  gene ra l  ma t t e r /

f ac to r s  may  a f f ecL  t he  marke t  va l - ue

r o e  I  n r ^ r ' l o r t r z

n r e v a i l i n o  m a r k e t

i z n a r ^ r l  o r l a a  n f  1 -  ) - ' n  l r o A oN l l U W r C U g s  \ l !  L I I V  L I D C J

t t  n  C  C n r l o.  u . v .

"  I w l  h a t  n . a  r r  i c u ] _ a r

a f  .  n . r l l a t t l : r  n i o r - oU !  A  } J a r  L I ( - L t r ! u !  u r e u !

o
t he  Un i t ed  S ta tes a t  t he  RNC 's  cos t . C n n  L I a r * - * - \ / AMD

Rea l t y ,  I nc .  ,  165  N .Y .S .2d  232 ,  234 (s .  c r .  N.Y.  2003)

E i s e n h o w e r  a r g u e s  t h a t ,  "  I e ]  v e n  i f

l e c r i f  i m a t e  c l u e s t - i o n  a S  t o  w h e t h e r  f  r h o
L  u r r L

i t  i s  neve r the l - ess
' I  

o r r : - l  I  r z  o n  f  n r r - a : h l  o

on  t i t . l e  and /  t hus ,  a

the re  i s  a
1

- * f  l  . i  ^
\ , u  v  c I r o . l l  L  J  _ L  >

a  ma te r i a l  c l - oud

o o \ / e r n r - l r  o f  v a f  u e  f o r  a S  
' l  

o n r - r  A q  i  I

r ema ins  on  reco rd . "  I t  a rgues  t . ha t  t he  Cou r t  shou fd  no t

even  adc i r ess  t he  va l  i d l  t y  o f  t he  covenan t ,

t he  Un i t ed  S ta tes ,  wh i ch  obv ious l y  has  an

inasmuch  as

in te res t  i n

i s  no t  a  pa r t y /  and  t he  o the r

E i senhower /  i s  i t se l f  no t

o f  t he  covenan t Th i s  Cou r t

. a n n o r  I  i  q

o f  whe the r



o
a f  n r - n F r f  \ /  a n d

^ r  ^ L l e
c ' l r  a P P r s \ - r c 1 r r _

de te rm ined  w i t h

IB21  M St ree t ,  Inc .  v .  D is t r i c t  o f  Co lumb ia ,  537

o
w h e n  f h o r u  h p o i  n  f o  e x e r f  t h a t  e f f e c t  t o

e x t e n t  a r e  b a s i c a l l y  q u e s t i o n s  o f  f a c t ,

i h e  i  n n r r f  n f  t h o s e  s k i l l e d  i n  t h e  f  i e l du r l Y

L  l d

r easonab l "  e  i nves t  i gaL ion ,

1078 ,  I 0B4 -85  (D .C . 19BB)  (S teadman ,  J .  /  concu r r i ng )

The  Cou r t  canno t  say  as  a  ma t te r  o f  l aw  t ha t  a

' l - r r r r r o r  
r r r . l n n* . Y " "

d i scove r  t he ex i s tence  o f  t he  covenan t

wou ld  f a i l  t o

.  Hence ,  t he  Cou r t

a f so  canno l  say  as  a

have  no  know ledge  o f

we l -1  se t t f ed  t ha t

o the r  encumbrances

ma t te r  o f  l aw  t . ha t  t he  buye r  wou ld

the  covenan t ' s  r es t r i c t i ons  on  t he

I  e n a  I  r e s t  - ' i  c t i o n s

p rope r t y  noL  on l y  t he  des ign  and  use  res t r i c t i ons ,  bu t

a l so  t he  res t r i c t i on  on  sa le  p r i o r  t o  a f f o rd i ng  t he

c r c ) \ / F r n m e n f  i f s  r i o h f  f o  o u r c h a s e  t h e' - Y "  I n r o n e r f  r z -  " I L  i s_ Y ' " _ v

o n  c l  e v e l o n m e n t  o r

r i i  m i  n  i  s h  , a  n r r l n e r f  r z t  s  f  a  i r  m a f  k e t

va fue . "  McMur ray  v .  Commiss ione r ,  985  F .2d  36 , ( l s t

L a r 1  q q ?  \ Pr i va te  res t r i c t i ons  f i kew ise  a re  re fevan t

i n  de te rm in ing  marke t  va lue Mosche t t i  v .  Tucson ,  449

P  ) . 1  q d q
J  J J  ' 948  (A r l z .  C t App.  1969) Even  t he  reasonab le

n r o h a h i  I  i  f  v  f  h a f  f  h o  . r o \ / e r n m e n f  m a v  i m n o . s e  r e s t r i  c t i o n s
Y L  v v u p L

on  p rope r t y  may  be  t aken  i n to  accoun t  i n  de te rm in ing

m : r k c f  r z a l r r e -  a n e l  i f  e x n e r f  1 _ o q 1 . i m n n r z  t O  t h a t  e f f e C t  i Sl t t q ! J \ g U  v s r q 9 ,  q r r v  l !
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n r A f i  f  o r a d
r v ! e v / i t m a v  n o t  h e  e x c l u d e d  a s" ' "  _ 1

v .  D i s t r i c t  o f  Co lumb ia ,

i  r r e  I  evan t IB21  M

St ree t ,  I nc supra ,  531  A .2d  a t

I 0B2  (D .C .  I 9BB)  ( cou r t  e r red  i n  exc lud ing  ev idence  o f  a

pend ing  app l i ca t i on  t o  expand  a

inc l ude  t axpaye r ' s  p rope r t y )  .

Th i s  Cou r t ' s  conc lus i on  i s

Reece  ,  314  S .W.2d  686  (Tex .  C i v

h is to r i c  d is t r i c t  to

a r  r ] 1 n ^  r J -  a d  h r r

App.  1964)  .

- ! ^ ! ^  - -

J L d L E  V .

I n  t ha t

-  ^ A n d e m n a t i O n  a C t j o n . I  f  h e  p 1  T 6 n o r i _  r r  A r n n . l o r  o l r i e r - i e r l( - d J ,  d .  \ , \ r r r \ _ l v i t . l l o  L r u l l  o \ - L L v L ! t  u r l e  p t v P c r  L y  w w I I U I  \ J v J  s u L s u

Lo  ev idence  o f  p r i va te  r esL r i c t i ons  on  t he  p rope r t y  aL

i ssue  on  t he  g round  t ha t  t hey  we re  i r r e l evan t  t o

e l e t e r m i  n  i n o  m a r k i va lue .  The  owne r  con tended  t ha t  t he

res t r r , c t l ons  we re r re l " evanL  because  t hey  we re  i l l ega l ,

r r n ' ,  i  - ^  f  h : l -  i h o r z  t a r o F A  n r - i -  n r  r { -  a f  -  \ \ r 1 a n o r - a l  q , - l n m n / /  - - . ld - L V t - l - L I 1 9  L l .  l d . L  L l I c y  w C l  C  I I \ J t -  I , d r  L  U I  d  y v r r u ! q r  r v r r g l t t U  d l I L - r

t ha t  t hey  v i o l a ted  t he  ru l e  aga insL  pe rpe tu i t i es .

A l t houqh  t he  cou r t  add ressed  t he  mer i t s  o f  each

con ten t i on ,  i t  a l - so  conc luded  t ha t  t he  res t r i c t i ons  wou lC

be  re l evan t  so  l ong  as  t hey  had  no t  been  ru l ed  i nva l i d .

As  t o  t he  f i r s t  con ten t i on ,  t he  cou r t  he ld :

.  Th i s  su i t  does  no t  i nvo l ve
the  t i t l e  t o  t he  p rope r t y  i n  ques t i on
bu t  me re l y  t he  condemna t i on  o f
n r n n a r l -  r r  r ^ r h  i r - h  F n n p l  l e e s  C I a i m  t O  h a v eI ' !  v y u r  u l

ng

i

t  our
- . . r h ^ - ;  f  . ,
o u L r l v ! 1 r y

M  Q t -  r a a f

C o u r t  o f  A p p e a l s  h a s  c o n s i d e r e d
i n  c o n s i d e r i n q  t h e  f a c t o r s  t h a t

I n c . ,  s u p r a ,  5 3 7  A . 2 d  a t  1 0 8 2 .

em inen t  doma in  cases  as  he lp fu l
m a y  b e a r  o n  m a r k e t  v a f u e .  7 8 2 1
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a
l - ^ , . ^ l - +  f r n m  B e n  T a u b  a n d  w h i r : h  f h e r zv v u Y l r u  ! r  v t t L  u g l l  I  q u v  q r t v  v v L r r 9 f  r  u r l ! ]

knew was  res t r i c t ed  t o  r es i den t i a l -  use
a t  t he  t ime  t hey  pu rchased  i t .  The
Coun ty  Cou r t  a t  Law  wou l -d  have  no
ju r i sC i c t i on  t o  de te rm ine  t he  t j - t I e  t o
f  he  n rone r f  r r  o r  t o  de te rm ine  t he
va l i d i t y  ve l  non  o f  t he  res t r j - c t i ons

The  marke t  va lue  o f  t he
n rone r f r r  wo r r f d  be  a f f ec te r ^ l  h r z  s r r r - h
res t r i c t i ons  1n  a l l  p robab i l i t y  so
long  as  t hey  had  no t  been  t e r rn i na t . ed
as  p rov ided  i n  t he  i ns t r umen t  c rea t i ng
f  h a m  A r  n i l - r o r w i s e  l e c l a ' l  l V  t e f m i n a f e C i .u r a v , ' r l

IC .  a t  6BB  ( c i t a t i ons  om i t t ed ) . As  t o  t he  second

in  a I l  p robab i l i t y  have  a  d i r ec t  bea r i ng

upon  t he  markeL  va l - ue  o f  t he

r r n J _ i  I  i h o r z  h : r l  h o o n  : r l i r r r l n a r lu r l L ! r  L r r u J  l r q u  v g g l l  o q J  u q Y E v

l o t  i n  ques t i on  a t  l eas t

. i - . . - r . i r  r - . ,  -  c o u r t  o fI l r v o .  l r t l  p y  a

compe ten t  j u r i sd i c t i on . "  I d .  a t  6BB-89 .

A q  i  n  R e e r - e  -  |  h e  n r e s e n f  S U i t  d O e S  n O t i n vo l ve  t he

t i t l e  to  E isenhower ' s  p roper ty .  Fur ther ,  th i s  Cour t

wou ld  have  no  i u r i sd i c t i on  t o  en te r t a i n  a  su i t  seek ing

n n n J _ o n j _  i  n n
v r r u r v r a ,

v io l a te  t he

\ \ T n  : n \ /  o r r o n f

i n va l i d ,  wou ld

dec l - a ra t i on

- , . i  |  - ^ ^ . i  ^ ^ r
- L . r _ L  L  d . 9 A . L l r J  L

m a n o f : r t z  : n r l

t he  cou r t  he ld  t ha t  t he  res t r i c t i ons  d i d  no t

ru l e  aga ins t  pe rpe tu i t i es ,  buL  a l - so  sa id :

t he  reco rded  res t r i c t i ons ,  even  i f

t ha t  t he  covenan t  i s  i - nva l i d .  Consen t  t o

the  Un i t ed  S ta tes  " i s  necessa rv  f o r  bo th

n o n - m o n e f a r r z  c l - a i m s  a l i k e . "  V a n  D r a s e k  v .

86,  90 ,  162  F .

I 2

Lehman  ,  246  U .  S App .  D .  C . 2d 1065 ,  1069



(1e85) Whi le  the  Tucker  Ac t ,  28  U .S .C.  S  1346(a )  (2 ) ,

W a i V e S  S O V e ; p i  o n  i m m r r n i  l -  r z  a n d  o i r r c q  f  h o  I . J n i t A . l  q J _  - f  ^ -a r L u L L u r r r u J  q l l v  y f  v s J  L r r u  v r r f  L C U  J L o . L c -

Dis t r i - c t  Cou r t  and  Lhe  Un i t ed  S ta tes  Cou r t  o f  C la ims

- - n r - r r r r o n f  i r ; r i S d i C t i O n  O V e r  C l a i m S  a c r a  i  n s t  f  h e-  _ J  "  
u u t v r r  v v L !  u ! q a I t t J  a y q r r t J L  u l l c Uni  ted

f l - ' - f  r ^ t s
U I I C .  L  O . L -  LSta tes  f ounded  on  con t rac t  ( among  o the r  t h i ngs ) ,

unc t i ve  o r  dec la ra to r y  r e l i e f .  Lee  v .  Tho rn ton ,

does  no t  wa i ve  sove re ign  immun i t y  w i t h  r espec t  t o  c l a ims

f o r  i  n i

420 u .  s I 39 ,  I 40  (1975 ) Th i s  Cou r t ,  r r o  mo re  t han  t he

U n j - t e d  S t a t e 5  r - o r r r ] - <  r ^ r o r 1 f 6 l  h a v e  i u r i s d i c t i o n  o v e r  S u C h

c la ims .  Acco rd ing l y , t h i s  Cou r t  wou ]d  have  no

;u r i sd i c t i on  t o  en te r t a i n  any  su i t  aga ins t

S ta tes  t o  Cec l - a re  t he  covenan t  i nva l i d  on

v io l a tes  Lhe  ru l e  aga ins t  pe rpe tu i t i es  o r

un reasonab l -e  r es t ra i n t s  on  a f  i ena t i o r r .

Even  i f ,

t o  en te r t a i n

Cou r t  wou ld

l - n r  1 1 r ' r r r - l n q a q

"en fo r ceab le

re l evan t  i n

no t  ho ld  t ha t

o f  va lua t i on ,

on  i t s  f ace " , as  i s  t he  case  he re ,

t he  Un i t ed

g rounds  t ha t  i t

t he  l aw  aga ins t

howeve r ,  t h i s  Cou r t  wou fd  have  j u r i sd i c t i on

an  ac t i on  t o  dec la re  t he  covenan t  vo id ,  t he

the  covenan t  i s  i r r e fevan t .

a  r es t r i c t i on  on  l and  t ha t  i s

dece rm in ing  marke t  va lue ;  t he  pa r t y  u rg i ng

tha t  t he  res t r i c t i on  does  no t  a f f ec t  va fue  may  no t

" i ns i s t  t ha t  [ t he ]  l and  be  va ]ued  as  i f  t he  res t r i c t i on I I

1 3



d id

948 .

i t s  l i ke l i hood  o f  r emova l ,  as

Schwar t z  v .  S ta te  ,  4OB N .  y .  S .

not  ex is t .  " Mosche t t i  v T t t q r - n n  e l r n r -r  u r e v r l /  J U } J f  O . / A A q  P  ) d  : + -

Where  t he  va l i d i t y  o f  a res t r i c t ion  i s  b rough t  in t .o

to  be  cons idered  I  i s

a  f  ac to r  in  va lua t ion .  , ,

2d  239 ,  247  (N .  Y .  C t .  c ] .

ques t ron ,  " t he  rea f  gues t ron

1978 )

i nva l i d

The  pa r t y  con tend ing  t ha t  t he  res t r i c t i on  i s

may  i n t r oduce  ev idence  as  t o  t he  l i ke l i hood  t ha t

t he  res t r i c t i on  wou fd  be  removed  by  j ud i c i a l  dec ree

o the rw i se .  I d .  a t  244 .  Acco rd ,  Mosche t t i , supra ,

o r

449

P.2d  a t  948 ;  S ta te  by  A labama  S ta te  Docks  De , L .  V

Atk i - ns ,  439  So .2d  I 2B ,  I 32  (A Ia .  1983 )  ;  S tan inge r  v .

Jacksonv i - 1 fe  t r xp ressway  Au tho r l t y ,  rB2  so .2d  483 ,  4go

(F la .  D i s t .  c t .  App .  L966 )  ( concu r r i ng  op in i on ) .  Jus t  as

a  f ac t - f i nde r  cou ld  t ake  i n to  accoun t  t he  . . r easonab le

p robab i l i t y "  t ha t  an  h i s t o r i c  d i s t r i c t  wou ld  be  en la rqed

to  encompass  a  t axpaye r ' s  p rope rLy ,  t hus  d im in i sh ing  i t s

va f  ue  ,  182 ' /  M \ r r a a l  l h ^
u u ! u v L /  ! r l U /  sup ra r  so  he  o r  she  cou ld

take  i n to  accoun t  t he  " r easonab le  p robab i f i t v , ,  t ha t  a

res t r i c t i ve  covenan t  wou ld  be  removed .  Bu t  t o  dec la re

the  res t r i c t i on  i r r e fevan t  wou fd  be  e r ro r .

The  cou r t  does  no t  r u l e  ou t  t he  poss ib i l i t y  t ha t ,

" i n  a  p rope r  case " ,  a  cou r t  m rg th t  f l nd  a  r es t r i c t i _on

L 4



i n va l i d  as  a  ma t

a t  948 .

f 1 - ^
L . r 1 C  > d 1 ( r U

i n va l  i d  .

Such  a

te r  o f  l aw .

- : q a  m i  r r h i _

Mosche t t i , U  g l J  !  g  
,

h o  n  n a  f a r  ^ v : m n l  ar J g  U l l C T  l - \ r I  C z \ A l t t P I C ,

o

k ind  o f  r es t r i c t i on  had  a l - r eadv  been  dec la red

A  rac ia l l y  r es t r i c t i ve  covenan t

449 P  .2d

in  wh ich

\ a o  \ n a t t F \ /  \ 7  K r ^ a m a r  < < / t  t t  \
J U g  J J I U T T U J  V  .  I \ ! q U l t l u !  /  J J a  V ,  U (1e48)

comes  t . o  m ind .

Tha t  k i nd  o f

t he  covenan t ,  i n  wh i ch  t he  Un i t ed  S ta tes

v io l a tes  e l t he r  t he  ru l e  aga ins t  pe rpe tu i t i es ,  o r  t he

s i t ua t i on  i s  no t  p resen t  i n  t h i s  case T n r ]  a a r ' l  r " r h o J _  h o  r

i  q  . a  n : r ] _  r r

on  a l i ena t l on ,  i s

r r  r i  q r - l i  r - f  i n n  .  O n ev v L v L t l

r r r l o  r n : i n q f

\ / a  r \ /  m t  I  r - h  2

un reasonab le  res t ra i n t s

n r - l \ / e l  o n e s t i o n  i n  t h i Sr Y " )

wh ich  t he  Cou r t  need  no t  answer

mo t i on .2

i n  r eso f v i nq  t he  i ns tan t

2  T h e  D i s L r j c t  a r g u e s  t h a L ,  i n  t h e  a b s e n c e  o l  c o n t r o - I - L i n g  a u t h o r i t y  i n
t _  h i  c  i r r r i  c z l i  n t _  i  o n ,  t h e  C o u r t  S h O u l d  f o l - l - O w  F e r r e r O  C O n S t r u C t f  g 1 1  f - n m n : n r z  r r

D e n n i s  R o u r k e  C o r p o r a t i o n ,  5 3 6  A . 2 d  I I 3 1  ( M d .  1 9 B B ) ,  a n d  h o l d  t h a t  t h e
r u l e  a g a i n s L  p e r p e t u i t i e s  a p p l i e s  L o  r i g h t s  o f  f i r s t  r e f u s a f .  T h a t  c a s e ,
h o w e v e r ,  d j - d  n o L  a d d r e s s  a  r j g h t  h e l d  b y  L h e  g o v e r n m e n t ,  a n d  i n  f a c r
d i  c t  i  n a r r i  q h e d  M o t r n n o l  i  i : n  ' l r : n q n ^ r f  : l  i n n  A r r f  h n r i l r z  r r  R r r r k a n  R a : l  l -  \ /- '  "_I:l__::it i" - ' :,- *_l_

c o r p . ,  5 0 1  N . y - . 2 d  3 0 6  ( N . Y .  1 9 8 6 ) ,  w h i c h  h e f d  t h a t  t h e  R u l e  d i d  n o t
app l y .  I gL le Ie  po in ted  ou t  t ha t  t he  New York  case  i nvo l ved  "a  un ique
t r a n s a c t i o n "  i n v o j v i n q  L h e  S t a t e  o f  N e w  Y o r k ' s  b u y - o u L  o f  t h e  L o n g  I s f a n d
R a i l r o a d ,  a n d  t h u s  w o u l d  b e  a n  " e x c e p L i o n "  t o  L h e  r u l e  a g a i n s t
p e r p e t u i t i e s .  5 3 6  A . 2 d  a t  L I 4 2 .  A r g u a b l y ,  t h e  t r a n s a c t i o n  i n  t h e  p r e s e n t
c a s e  a f s o  w o u l - d  b e  o u t s i d e  t h e  r u f e  a q a i n s t  p e r p e t u l t r e s .

A f  s o  : : e f  e v a n t  w o u l d  b e  D . C .  C o d e  S  7 9 - 9 0 4 ( I )  ( 2 0 A 4  S u p p . ) ,  w h i c h
e x c . l u d e s  f r o m  t h e  r u - e  a g a i n s t  p e r p e t u i t j e s  a  " n o n v e s t e d  p r o p e r r y  i n t e r e s r

.  a r i s i n q  o u t  o f  a  n o n d o n a t i v e  t r a n s f e r . "  W h i f e  t h a t  s t a t u t e ,  w h i c h
w o u f d  e x c l - u d e  t h e  c o v e n a n t  f r o m  t h e  r u f e  a g a i n s t  p e r p e t u i t i e s ,  i s  n o t
r e t r o a c t i v e ,  S  1 9 - 9 0 5  ( a ) ,  t h e  f a c t  t h a t  t h e  l e g i s l a t u r e  h a s  m a d e  a  p o l i c y
c h o i c e  o n  t h e  i s s u e  f o r  f u t u r e  t r a n s a c t i o n s  m j - g h t  a f f e c t  a  C o u r t ' s
i u d a m e n f  o n  w h e f  h e r  f  n  : n n l  r z  i - h e  c o m m o n  l a w  r u l e  t o  t h i s  t r a n s a c t i o n .  S e e
J u l i a n o  &  S o n s  E n t e r s .  v .  C h e v r o n ,  U . S . A . ,  I n c . ,  5 9 3  A . 2 d  8 L 4 ,  8 1 9  ( N . J .
S u p e r .  C t .  A p p .  D i v .  1 9 9 1 )  ( r e f u s i n g  t o  a p p l y  t h e  c o m m o n  l a w  r u l e  t o  a
n o n d o n a t - i v e  t r a n s a c t i o n  o c c u r r i n g  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  a  s t a t u t e
e x c l u d i n g  n o n d o n a t i v e  t r a n s a c t i o n s  f r o m  o p e r a t i o n  o f  t h e  r u l - e . )
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o
The  Cou r t  acknow ledges  t ha t  i n  Pe te r son  v .  Boa rd  o f

Assesso r  o f  Med f i e lC ,  48 f  N .  E .2d  49 I ,  492  (Mass .  1  985  )  ,

t he  cou r t  a f f i rmed  a  re fusa l  t o  cons lde r  a  conse rva t i on

res t r i c t i on  i n  va lu i ng  p rope r t y  f o r  t axa t i on ,  ho ld i ng  t he

res t r i c t i on  i nva l i d .  Wh i l e  t he  Cou r t  I a t e r  r eve rsed

i t se l f  on  rehea r i f i nd i ng  t he  res t r i c t i on  va l i d ,  495

N .E .  2d  294 ,  296* (Mass .  I 9B6 )  ,  t he  cou r t  neve r the less

add ressed  t he  va f i d i t v  o f  t he  res t r i c t i on .  Wh i l e

Pe te rson  may  be  v i ewed  as  i ncons i s ten t  w i t h  t h i s  Cou rL ' s

Cou r t  canno t  r ega rd  r t  as  pe rsuas i ve  s j - nce

the  Massachuse t t s  cou r t ' s opr -nr -ons

o f  whe ther  the

n9 '

91

h o ' l  e i  i n r ^ r -  f h i s

t he  ne i t he r  o f

r e  f  l e c t . s  t ha t ' ^ - r f \ '  " - i s e d  t h e  i s s u ed . r r y  P o r  L -  y  L a .

Cour t  shou ld  even  add ress  t he  va l i d i t y  ve l  non  o f  t he

res t r i c t i on .

B .  E i senhower ' s  Mo t ion

E i senhower  a rgues  t ha t ,  because  t he  assesso r  gave  no

cons ide ra t i on  t o  t he  covenan t ,  t he  Cou r t  shou ld  cance l

A s  t o  t h e  a r g u m e n t  t h a t  t h e  c o v e n a n t  c o n s t i t u t e s  a  r e s t r a i n t  o n
:  I  i  e n : t  i  o n .  f  l p  a . r a c r  i  a n  r . , n r r  1 . ]  h F  w h o f  h c r .  o i  r z e , t  t h e  i  n V O _ I V e m e n t  O f  t h eL f v r l , u I r U Y g v 9 L l r l r ,

U n i L e d  S t a t e s  a s  o n e  p a r t y  t o  L h e  c o v e n a n t ,  a n d  t h e  R N C ,  " a  n o n - p r o f i t
o r g a n i z a t i o n  w h i c h  i s  a  w e l f  e s t a b l - r s h e d  e l - e m e n t  o f  o u r  g o v e r n m e n t a l
s y s t e r ,  "  Y : = : : S ,  s r . r ! _ r . a -  ,  4 0 1  A . 2 d  a t  1 0 9 8 ,  a s  t h e  o t h e r .  t h e  t  r a n s a c t  t o n



o
The  Cou r t  acknow ledges  t ha t  i n  Pe te r son  v Boa rd  o f

Assesso r  o f  Med f i e lC ,  4B I  N .E .2d  49 I ,  492  (Mass . 1985) ,

t he  cou r t  a f f i rmed  a

res t r i c t i on  i n  va - l u i

r es t r i c t i on  i nva -L id .

r e fusa l  t o  cons ide r  a  conse {va t i on

n a r  r - r r n r l o r i r r  F a r  |  = v : ] -  i  n n  h n l . l i  ^ ^  f  h ^r l v  | J r v p c L  L y  r \ J r  L o .  a  u r v r r /  t I ( J I t t - L l I g  L I I c

Whi le  t he  Cou r t  l a t e r  r eve rsed

i t se f f  on  rehea r i ng ,  f i nd i ng  t he

N .E .  2d  294 ,  296 -91  (Mass .  I 9B6 ) ,

add ressed  t he  va l i d i t y  o f  t he  res

P o ] _ o r q ^ n  m : \ z  b e  V i e W e d  a S  i n C O n S i

r es t r i c t i on  va l i d ,  495

the  cou r r  neve r the l - ess

t r i c t i on .  Wh i l e

s ten t  w i th  th i s  Cour t ' s

ho l , ^ l  i no -  t h i s  COUr t  Canno t  r eoa r r - l  i Ir , , y ,  - , , ,S  UOUr t  CannL  aS  pe f  SUaS IVe  S Ince

the  ne i t he r  o f  t he  Massachuse t t s  cou r t ' s  op in i ons

re f l ec t s  t ha t  any  pa r t y  r a i sed  t he  i s sue  o f  whe the r  t he

Cou r t  shou ld  even  add ress  t he  va l i d i t y  ve l  non  o f  t . he

res  t  r i  c t  i on

B Eisenhower/  s  Mot ion

E i senhower  a rgues  t ha t ,  because  t he  assesso r  gave  no

cons iCe ra t i on  t o  t he  covenan t ,  t he  Cou r t  shou ld  cance f

A s  t o  t h e  a r g u m e n t  t h a t  t h e  c o v e n a n t  c o n s t i t u t e s  a  r e s t r a i n t  o n
a - I i e n a t i o n ,  t h e  q u e s t i o n  w o u f d  b e  w h e t h e r ,  g i v e n  t h e  i n v o l - v e m e n t  o f  t h e
U n i t e d  S t a t e s  a s  o n e  p a r t y  t o  t h e  c o v e n a n t ,  a n d  t h e  R N C ,  " a  n o n - p r o f i t
o r g a n i z a t i o n  w h i c h  i s  a  w e l l  e s t a b l - i s h e d  e l - e m e n t  o f  o u r  g o v e r n m e n t a l -

iiii!^;" o##ffi;,Hffi:ol31 ^;33 i5"i3ik.:: :?',::l3ii"'!"n 5;:"::ff::i
;  ^ - - ,  i ^ ^  r h - +!  1  5  L d  L r r r g  u r r a  u  w h € t h e r  " t h e  e n f  o r c e m e n t  o f  t h e  r e s t r a  j - n t  a c c o m p l i s h e s  a
w o r t h w h i l e  p u r p o s e "  a n d  " w h e t h e r  t h e  o n e  u p o n  w h o m  t h e  r e s t r a l n t  i s
' i  m n o s e d  i s  a  r - h : r i t r . r -  "  a r e  f  w o  f  - - ^ ^ ^  ^ r y  " r o n r ]  f  i n n l  t -  n  q r r n n n r ff , ^ L . P v J U u  r J  u  s r r o ! f  e y f  u - e  L v v v  - o u L U l  J ,  a l t l u r I V  - f ^ r  u s r r u L ^ t r g l  L v  r u t s / p v . - L

t h e  c o n c l u s i o n  t h a t  t h e  r e s t r a i n t  i - s  r e a s o n a b l e .  "
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the  2003  assessment  because  the  assessor  fa i l ed  to

cons ide r  t . he  covenan t ,  a  r e f  evan t  f  ac to r .  I

t ha t  t he  Cou r t  shou ld  en te r  i udqmen t  "dec ree

|  . a - l  q n  . a  r f f r r o q

l i - ^ t  f l , - ^ !
I  r ] r 9 l  L l l d  L

t he  so fethe  t e rms  w i t h i n  t he  I 915  Covenan t  es tab l - i sh

means  f o r  de te rm in ing  t he  es t ima ted  marke t  va lue  o f  t he

q r r ] ^ l i  o r - f  n r o n o  r l  r ur - ' _ Y The  Cou r t  ag rees  w i t h  t he

f  r '  r . s t  a  r o u m e n +  ) - r r r f  n n + .  r - h e  s e c o n d .! f  ! J U  q ! Y q l L ( V l r L /  U U U  I l '  (

The  t axpaye r  has  t he  bu rden  o f  p rov ing  t ha t  t he

assessmen t  i s  " l nco r rec t  o r  i 11ega1 . "  Sa feway  S to res ,

I nc .  v .  D i s t r i c t  o f  Co lumb ia ,  525  A .2d  201  ,  27 I  (D .C .

The  Cou r t  may  cance l  t he  assessmen t  i f  i t  i s1987 ) .

"  f l awed" B r i ske r  v .  D i s t r l c t  o f  Co lumb ia ,  510  A .2d

1037 ,  1039 -4  0  (D .C .  1986 )  ,  Sec t i on  41 -820  (a  )  ( 1 )  d i r ec t s

the  Mayo r ,  i n  mak ing  an  assessmen t ,  t o  t ake  i n to  accoun t

" , a n \ /  f a r - f o r  f r - - f  1 ' . - - . a  a  h e a r i n o  o n  t h e  m a r k e t  v a ] _ u eO . l r y  I o u  L U I  L l l O  L  I L t C r y  1 r C .  v  L -  q  v u q !  r l r Y  !

o f  f h e  r e a l  n r o n e r t v - "  T h e  C o u r t  h a s  d e t e r m i n e d  a b o v e

t ha t  t he  covenan t  "may  have  a  bea r i ng  on  marke t  va lue .  "

The  assesso r ,  i n  h i s  answer  t o  i n t e r roga to r i es ,  dec la res

tha t  he  d i d  no t  cons ide r  t he  covenan t Acco rd ing l y ,  he

q f  . a t r r i -  o  h i  qd id  no t  f o l f ow  t he  requ i remen ts  o f  t he

assessmen t  i s  f l awed ,  and  t he  assessmen t  shou fd  be

cance led .

L 1



one a rgument  tha t  m igh t  suppor t  a  den la f  o f  pa r t i_a l

su r runary  judgment  to  E isenhower  i s  the  D is t r i c t ' s

con ten t ion  tha t  the re  i s  a  p resumpt ion  aga ins t  :

recogn  Lz rng  the  covenan t  because  recogn i  zLnq  the

covenan t ,  l i ke  recogn iz rnq  the  sa le  and  leaseback

agreement  invorved  in  sa feway  s to res ,  Tnc . ,  supra ,  wou ld

a l low p roper ty  owners  to  c rea te  an  a r rangement  so1e ly  to

reduce  the i r  tax  ob l iga t ions .  r f  the re  were  such  a

n r o c t r m n + -  i  n n  t h e  C o u r t  m i  o h t  n e e r ^ Jq r L r l r u r v r l ,  u r r s  u \ r L - r I  L  1 i l f  v r r L  l t c = L 1

i s sue  o f  whe the r  t he  p resump t i on

th i s  case ,  howeve r ,  t he re  ex i s t s

reco rd  t ha t  t he  assesso r  emp loyed

to  l eave  f o r  t r i a l  t he

had  been  rebu t t ed .  I n

no  ev idence  i n  t h l s

t he  p resump t i on  i n

re fus i ng  t o  cons ide r  t he  covenan t I n  h i s  answer  as  t o

why  he  d i d  no t  cons ide r  t he  covenan t ,  he  answered :  . . The

covenan t  i s  no t  r e f l - ec t i ve  o f  t he  p r i ce  t he  sub iec t  wou rd

ga rne r  on  t he  open  marke t ,  s i nce  t he  covenan t  es tab r i shes

and  f i xes  t he  p r i ce  t he  p rope r t y  wou fd  ga rne r ,  dS  pa r t  o f

a  p r i va te  t r ansac t i on  t ha t  by  t he  t e rms  o f  t he  covenan t

p rec ludes  any  exposu re  o f  t he  p rope r t y  on  t he  open

marke t . "  Answer  to  rn te r rog .  No .  j .  rn  sa feway  s to res ,

fnc . ,  by  con t ras t ,  the  assessor  tes t i f i ed  tha t  he

"be l ieved  one  .ann . ) f  . ronera l l y  t rus t  sa l_e  and  leaSeback
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The  assesso r ' s  p ro f f e red  j us t i f i ca t i on  f o r  i gno r i ng

the  covenan t  t ha t  i t  es tab f i shes  a  p r i ce  re f l - ec t i ve  o f

a  p r i va te  t r ansac t i on  i s  no t  a  pe rsuas i ve  ra t i - ona le  f o r

i  r - r n o r i  n o  f  h e  C O V e n a n t  a f  t o o e t h e r .  T h a  r - n r r a n : n 1 -  n f  i C eI-

mi  oh t  no l ,  be  f  hc  n r i  r - e  t  ha t  i t se l  f  es tab l i shes  marke t

va l  ue ,  bu t  t he  ex i s t ence  o f  t he  covenan t ,  as  exp la i ned

above ,  i s  r e l evan t  t o  es tab l i sh i ng  marke t  va lue .

T n  s h n r f  f h e  D i S t r i c t  h a s  o f f e r e d  n o  n F r s r r a s i r z er r r  J r r v !  u  /

r a t i ona l - e ,  r oo ted  i n  t he  reco rd , f o r  j  t s  pos i t i on  t ha t

t he  covenan t  may  be  i gno red  i n  es t ima t i nq  marke t  va lue .

Thus ,  i t s  assessmen t  mus t  be  cance fec

E i senhower '  s  o the r  a rgumenL  may  be  dea l t  w i t h

b r i e f l y .  Wh i l e

f h e  n r o n e r f r z  i sY -  " v

i t s  expe r t  ave rs  t ha t  t he  marke t  va lue  o f

t he  p r i ce  f i xed  i n  t he  covenan t /  t he

assesso r ' s  answer  t o  i n t e r roga to r y ,  quo ted  above r  l s

eno r roh  f o  es feh l  i  sh  a  oenu ine  i s sue  o f  ma te r i a l  f ac t  on

wha t  t he  marke t  va lue  i s .

. a r r r c p m e n f  s  f  9  r e f  l e C t  t h e  m a r k e t

n r a n a r l - r z  t r  T r l  = 1 _  ) 1 ^
| , r \ r P c r  L y .  f  u .  o L  L l w .

For  t he  f o rego ing  reasons /

f o l l ows :

and  ren ta l  va l ue  o f  a
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1 .

DENIED.

Order  docketed  and

i -nd ica ted  above on

The  D i s t r i c t  o f  Co lumb ia ' s  Mo t i on  i n  L im ine  i s

2 .  The  Pe t i t i one r ' s  Mo t i on  i n  L im ine  o r  f o r

Summary Judgment is GRANTED fN PART AND DENIED IN PART.

3 .  The  assessmen t  f o r  t he  t ax  vea r  i s  cance l l ed .

4 .  A  s ta tus  hea r i ng  i s  se t  f o r  Mond .y ,  June  13 ,

2005  a t  2 :0O  p .m .  t o  se t  a  schedu le  f o r  f u r t he r

p roceed ings  cons i s ten t  w i t h  t h i s  o rde r .

S IGNED IN  CHAMBERS

May  t7 ,  2005

e  on ' i  eq  I  o  hc  ma i l ed  t o :

And rea  R .  L i t t l e j ohn ,  Esqu i re
O f f i ce  o f  t he  ALLo rney  Gene ra f

O f  t he  D i s t r i c t  o f  Co lumb ia
447  4 th  S t ree t ,  N .w .
6 th  F loo r  No r th
Ia l aqh ' i  no fnn -  D .C .  20001v v L L  I

Michae l  A .  Ca in ,  Esqu i re
Hami l t on  and  Hami l - t on /  LLP
1900  M  S t ree t ,  N .W.
Su i t e  410
r ^1^^ r - i - ^F^^  D .c .  20036v v d - t 1 r 1 1 9  L \ J 1 r l  r

f h a m h c r c -  r i r c t  t - r e e s  M a i '  r n  n a r f  i 9 5

A.  F rank f i n  Bu d A e e  , f r
I  v -

. l t t n d a

f rom
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