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SUPER]OR COURT OF THE DISTRICT OF'GOLUMBIA

TAX DI\/ISION
i005 "rAN 3l p 2, iS

ACS STATE AND LOCAL SOLUTIONS, INC. )

*i+l'i 3 I :*35

EECKET&

Petitioner

v.

DISTRICT OF COLT]MBIA
Respondent

) cl-Eiit( i.tt"inil$ 19":!i i i' 
):,'1i ili:,ti+ oo.ket No. 8132-02
) Judge Jos6 Lopez

)
I

)

ORDER

This matter comes before the Court on Cross-Motions for Summary Judgment.

Petitioner, ACS State and Local Solutions, Inc. ("ACS"), filed a Motion for Summary

Judgment on March 24,2004. On March 25,2004, ACS filed a Notice of Filing

Corrected Copy. Respondent, the Districl of Columbia ("District"), filed a Motion for

Summary Judgment and an Opposition on April 28,2004. ACS filed a Memorandum in

Opposition to Respondent's Cross-Motion for Summary Judgment on May 12,2004.

The Cour1, after reviewing the pleadings. exhibits and the Joint Statement Of Material

Facts As To Which There Is No Genuine Issue ("Joint Statement'), has determined, for

the following reasons, that ACS' Motion for Summary Judgment is GRANTED.

ISSUE

Whether ACS is required 1o pay the personal property and use tax on parking

meters that it was hired to purchase, install, manage, and service, where ACS must

transfer the meters to the District after the seven-year servicing period.
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FACTS

On February 9,1998,ACS (formerly. Lockheed Martin IMS Corporation)r

entered into a contract for goods and/or services u'ith the Depafiment of Public Works,

on behaif of the Distr ict (the "Contract"). The contract price was $24,991.000.00, which

u,as based on estimated parking meter re\/enue projections. Contracl. at 3-5, $3.1-3.5.

The Contract term consisted of two conseculive periods: the first lastin-s seven months

(the "lnstallation Period"), and the second lastin-e seven years (the "Management

Period"). Contract, at 5, $4.1. ACS conlracted to instal l  approximately 15,000 new

eleclronic parking meters during the Installatjon Period, and manage the melers during

the Management Period. Id., at $4.2. ACS a,sreed to "furnish all management,

supen,ision, personnel, equipment, materials and supplies to replace al l  exist ing

desrgnaled parking meters and parkin,e meter spaces u'i1h Duncan lndustries. Eagle 2000

electronic parking meters." Contract, at 1. ACS u,ould also "provide al l  preventative and

corrective maintenance and collect, counl and transport all parkin-q meler revenue 1o all

locatrons specified in the Request for Proposals (RFP)." Id. ACS u,as responsible for

project mana-qement and coordination of aclivities. including planning and direction of all

subconlraclors and establishing and maintaining project schedules. Id. ACS was

required to coordinate all tasks necessar)/ 1o provide the services under the Contract. Id.

The Conlracl was structured as a lease-purchase lransaclion, and afier seven years, the

Distr ict would own the meters outright. See Jojnt Statement, Ex."C", p. 1 and Ex. "A",

pan 3, Request for Proposals, $A.3.c. (offerors encouraged to provide innovative

' The name of the contractor as identified in the Febmary, 9, 1998 contracr u,as Lock-heed Martin
IMS Corporat ion ("LM IMS') .  On August  24.2001.  ACS acquired LM IMS. On August  3 i .  2001,  LMS
IJ\4S changed jts name to ACS State and Local Solutions. lnc.
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financing and pricing proposals so long as title 10 meters and equipment did not vest in

the District until final paynent). Bidders \\,ere required to exclude Federal Excise Taxes

and State and City taxes from their bids. as the District was exempt fiom such taxes.2

On June 8, 1998, ACS fi led a Distr icl Sales and Use Tax Monthly Retum for May

1998; thereturn identif ied ataxable anrount of $3.201 ,741.61. . loint Statement, al 5.

This figure represented the amounl paid for the parking meler equipment ACS purchased

from Duncan Industries. Id. at 5. ACS paid the 1ax owed in the amounl of $l 84,100.49.

Id. at 6. On October 26,7998, ACS filed a District Personal Property Tax Return for

1999 identifying $5,032,110.00 as taxable tangibie personal propeny. ACS paid

$102,334.35 for the tax owed on this an.rount. A portion of this taxable amounl,

$1,505,528.00, related to the parking meter equipment. Id. On July 30, 1999, ACS fi led

a Distr jct Personal Properly Tax Retum for 2000. identifying $1 1.001 ,219.00 as taxable

tangible personal propeny. ACS paid the 1ax owed, namely 5247,297 .76. $5,714.398.00

of the taxable amount is the pofl ion related 10 the parking meler equipment. ld. al6-7.

The 1999 personal propeny tax was subsequently amended; ACS requested a 550,325.77

re fund .  l d .a t7 .  The2000persona i  p rope r t v taxwasamendedaswe l l ;  ACSreques leda

refund in  the amount  of  $157,938.41.  Id .  On August  11,  2000,  ACS submit ted a c la im

for a refund of all of the referenced laxes. On November 17. 2000. the Audit Division of

the Off ice of Tax and Revenue denied the claim for refund. ACS received notif ication of

this denial by letter received February l .  2001. ACS exhausted its administratlve

remedies. The Off ice of Tax Appeals denied the refund on Apri l  2.2002.

'  Contract, Attachmenl "A" (Standard Connact Provisions For Use \\t ith Disrrict of Columbia
Government Supply & Services Contracts. at 4.1.
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ANAL} 'SIS

SLN4MARY JUDG\4ENT

Summary judgment is proper "I i ] f  thc plcadrnes. deposit ions, answers to

interrogatories, and admissions on f i le. to-pether u i th the aff idavits, i f  any, show that

there js no -senuine issue as 10 anv nraterial fact and that the moving party is entit led to a

-judgrrent as a matter of lau'." Super. Ct. Cii  .  R. 5(rtc ). The moving party has the burden

of demonstrating both the absence of a cenuinc rssuc of nralerial fact and that they are

entit led to Judgment as a maller of lau . 

-*ra-r^-r* 

.  637 A.2d830, 836 (D.C.

1994) (cit ing Holland v. Hannan . 156 A.2d 807. E I 5 (D.C. 1983)). The mere existence of

sonre al leged factual dispute belu'ecn the partrcs u i l l  rrol defeat an otherwise properly

supported motion for summary judgmenl: the rc-quircrr ient is that there be no genuine

rssue  o f  ma te r i a l  f ac l .  Vesse ls  r ' .  D i s tnc t  o f  Co lun tb ra .  531  A .2d  1016 ,  1019 ,  n .9  (D .C .

1987) (comparing, Anderson v. Libert),Lobb)'.  inc.. 117 U.S. 242 (1986)). Only disputes

over facts that might affect the outconre of the surt uncier the -poveming law wil l  properly

preclude the entry of summary jud-ement. Id.

To overcome summary judgrlent. the opposin! party must offer "competent

cvidence admissible at tr ial shou,ing that there is a genuine issue as to a material fact."

Nader  r ' .  de Toledano,408 A.2d 31.  4E (D C.  197() ' t .  c r - r t .  denjed.  444 U.S.  1078 (1979) .

"ln practical effect, this rule requires rnore of thc op1'rosrng party than mere demonstration

of  d isputed factual  issues."  Id .  (c j r jn-e Bushie r ' .  Stcnocord Corp. ,460F.2d 116,  119 (9 'h

Cr. 1972)).
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STANDARD OF REVIEW

The Tax Division of the Superior Court of the District of Columbia has the

authority to review decisions appealed from the Office of Tax Appeals. Washinelon Post

v. District of Columbia,596 A.2d 517,521 n.2 (D.C. 1991). Appeals to this Court are

subject to de novo evaluation. Id. (quoting Rock Creek Plaza Woodner Ltd. Partnership

v.  Dis t r ic t  o f  Columbia,466 A.2d 857,859 n. l  (D.C.  1983)) .  The Cour t  has the

djscretion lo review "the whole case, bolh [as to] facls and law" and it has authority to

"affirm, cancel, reduce or increase the assessment." Washington Post at 521,n.2

(quoting, in part Distr ict of Columbia v. Burl inglon Apartment House Co.,375 A.2d

1052, 1057 (D.C. 1977) (en banc).

ARGLIMENT

ACS argues that it is entitled to a refund for the payment of personal property tax

under both federal and state law because its contract with the District is essentially a

condilional sales contract or a capital lease purchase transaction. Pet'r Mem. P. & A.

Supp. Mot. Summ. J., at 4. ACS asserts that a capital lease exists when ownership of the

personal property is transferred to the lessee, at, or before, the end of the lease term.

When such a transfer occurs, the lessee, as the equitable owner, has the obligation to pay

the personal property tax. Id. at 6-7 .

ACS also states that it is entitled to a refund of the use tax on the parking melers

because it purchased the meters for the sole purpose of reselling them to the District. Id.

at I 1. ACS believes that the meters are nol considered a retail sale because it is not

using, storing or consuming the parking meters within the meaning of the use tax statute.

Id.
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The District states that the afqeement between ACS and the Djstrict is a contract,

and cannot be characterized as a lease lransaclion. Resp't Mem. P.& A. Supp. Mot.

Summ. J., at 4. The District also states that ACS purchased the parking meters, held

le-eal title, used the parking meters to perform services for lhe Djstrict. and received

compensatjon for the services it provided. Id. at 2.

Regarding the use tax, the District argues that ACS does nol qualify for the resale

exenrption because the exemption only applies u'hen the purchaser intends to resell the

goods. Id. at 3. The District slates thal the exemplion does nol apply here because the

ACS is the end user of the product, and an end user canxot qualify for the resale

exenrption. Id. at 3. The District arques that ACS is responsible for the personal

property tax because ACS owns and uses the parking meters jn its business operations

and in the performance of i ts contraclual obl igations. Id. at 3-4.

Personal Property Tax

The Court must decide whether the Contract. in substance, provides ACS with a

security inlerest in the property, making the Districl owner of the tangible personal

propefiy. The Court is guided by D.C. Code $47-1522(a) (2001 ed.). which slates that

"[e]ach year the district shall levy a lax apainsl e\/ery person on the tangible personal

propeny owned or held in trust in that person's lrade or business in the Districl."

(emphasis added). The Court of Appeals affirmed the ownership burden in Districl of

Columbia v .  Powers Gal lery .  Inc. ,  335 A.2d 214.247 (D.C.  1975)  by s tat ing that  " [ t ]he

burden of paying personal propeny tax falls upon the o\4rner of such properly." The plain

language of the statute requires an assessnrenl of a personal propeny lax on the owner(s)

of personal property within the Distrjct. The Court notes that there is no slatutory
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requirement that a personal propeny tax be levied on the holders of title to propefty,

legal, beneficjal or otherwise.

Generally, the "owner of any tangible personal properly is the holder of the legal

l i l le." D.C. Mun. Regs. t i t .  9 $704.5 ( I  988). There are two (2) exceptions to this rule:

(a) u,hen t i t le passes on July 1", only the person last obtarning t ir le on that date is deemed

1o have t i t le on July l ' t ;  or (b) u,hen lanSible personal properly is used as security for a

debt and the debtor is in possession of the propert l , .  the debtor shallbe deemed to be the

owner of the property. Id.

For the first exception to apply, the title. either Jegal or beneficial, would have had

to pass to the Distr ict on or before July 1". 14 l lou'ever. the t i t le 1o the parking melers

has yet 10 pass to the Distr jct, renderin_e this exception 1o be inapplicable.

For the second exceplion 1o appl1,, (l ) the properly musl be used as security for a

debt, and (2) the debtor must be in possession of the propefiy. Id. The Distr ict and ACS

created a contract in which the parking melers are used as security for a debt based on the

subslance of the contract between the panies. \\ihen the seller in a contract for the

purchase of property reserves title untilpa):ment is secured, the seller is reserving a

security interest in the property and the parties lrave crealed a security agreement. See

D.C. Code $28: 1-201(37) (2001 ed.) (enrphasis added) ("A securjty interesl means an

interest in personal property or fixlures that secures palment or performance of an

obligation. The retention or resen/ation of t i t le br ' lhe seller of goods notrvithstanding

shipment or delivery to the buyer (under D.C. Code Q 28:2-401) is l imited in effect to a

resen'ation of a securitv interest.").
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The Coun o f  Appea ls  fo r the  Drs t r rc t  o f  Co lur t t i r ra  has  ansuered t l te  qucs t ion  o f

u,hel l rer a contracl  is a securi l r 'aereerrenl or a lcase I  o deienl inc u'het l tcr a cot i t ract is

a  t rue  lease or  secuntv  aqreen len l .  the ' t r ra l  cour l  n rus l  look  to  the  fac ts  o l  eac i r  casc  and

detenline u,helher the panies rnlcncied 1() create a

Pub .  Co . .  581  A .2d  1219 .1222  (D .C  I1 )9 ( ) t  Scc

Comn l ' r . .  I 50  A .2d  456  (Md .  1959)  (A  ( ' ( )n l rac t  n ru 'h rch  l i r c  sc l l c r  de l t r  l r s  p r ( ) ] l cn \ '  1o

the  buyer  bu t  re la ins  lega l  t i t le  un t i j  fu l i  p i l \ l l c l r l  rs  n rac lc  rs  i i  sccun l \  i - r ; -1 r 'enru l t t  and the

buyer  i s  cons idered the  o \ \ / l re r  fo r  pcrsona l  p ropenr ' laxa l io l r  pu l loscs) -  5 t ' c  a ls t ,

Tishlman Hardrvare. Inc. r ' .  Larinrore'. (r lE A.2cl I  l .5  ( \1d .  I993)  (Secunt r '  n r l c rcs l

crealed because the lan-uuage of thc agrccl lcnl  rcfcrred 1o dclrvcrr,  < 'r f  l - . t -rsscssron to thc

buyer  u , i th  the  se l ie r  re ta in ing  1 i1 lc  under  thc  se l l c r  sccurec l  pavnrer ' r l  o1- thc 'dc lc r lec l

purchase pr ice).

Here .  the  Con l rac l  i s  cons idcr t 'd  a  sccr r r r l \  l rg recnren l  becausc  A( 'S  rs  i ro ld tn l  the

nte le rs  as  secur i l t , fo r  a  debt  ou 'ed .  ACS has  dc l r r  c rcd  l l l e  n rc le rs  1c l  th ( ' I ) rs1r - rc r .  bur  rs

resen, ing  t r t le  un t j l  r t  recerves  fu l l  pavnrcn l  lo r  th (  n lc le rs  Thus .  the  D ls lnc t  i ta :

p o s s e s s i o n  o f  t h e p r o p e r l \ ' .  S g !  D  C  \ 1 r r n .  I l e g s  t r 1  9  [ 1 0 4 . 5  ( ] 9 8 S ) ( J ) l r i c r n r - ' o u ' n e r s h i p

on the  debtoru ,hen the  persona l  J l roJ le r \  l s  uscc t  J :  sucur ' r l \ ' 1or  a  dc 'b t  anr i  lh r  t i r .b lo l

possesses the properly).

ACS ar -sues  tha t  thc  l ransac l ron  rs  r  capr ta l  leasc-  r rn t i c r -s1a lc ' lau .  o r  cond i l rona l

sa les  con l rac t .  under  federa l  lau .  A  " jeasc 'n reans  r  t rans tc r  o f  the  r i sh t  to  possr -ss ion  and

use o f  soods  fo r  a  te rn t  jn  re lunr  fo r  cons j r i c l r l lo l r .  i - lu l  l  sa le  .  u rc ludrnr :  l :  s l . t l (  ( ) r .

approval or a saie or relunt.  or relcnt lon ol  crealtor- .  ol  a s! 'cur ' t l \  l l r lerssl  l :  nor i i  ieasr

D.C.  Code $28:2A-  I03  (  I  0 )  tZCl f l  I  ed .  t  r r 'n r t ) l ras rs  e i i c jcd  r  A l t i rough l i t c r r  ihar  .ACS

sec rrnl \ a trccnrenl. Fi !-]IrIg_{4]g1l

.A lban  I  rac to r  Co . .  i nc .  r .  S la rc  I  ax
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could meet the use requirements of the regulation. it rvould be difficult to quaiify the

contract as a lease, because the contract does no1 contemplate leaving the melers jn the

possession of the District for a term. The melers are expected to become perrnanenl

f ixlures in the Distr ict, for a l i fespan of at least 30 years. . loint Statement, Ex. "C", p. 7.

Neither party anticipates the District returning the parking melers ro ACS. ln fact, the

conlracl contemplates that Distr icl wil l  keep the meters in i ts possession.

A capital lease exists if "ownership of the tangible personal property is transferred

to the lessee at, orbefore, the end of the lease lerm." D.C. Mun. Regs. t i t .9

7 01 .4. Ye1, ownership had already passed to the D jstr icl upon ACS' delivery of the

melers. See D.C. Code $28:2A- I 03 ( I  0) (2001 ) ed.) ( lease means a lransfer of the r ight

1o possession and use of goods for a lerm in return for consideration).

Another basis concluding thal ACS is not obligated 10 pay the personal properly

tax is that the District controls the meters. ln a contract involving the transfer of legal

title to the property, the party who controls the property is generally deemed to orvn the

propeny for laxation purposes. See Corl iss v. Bou,ers. 281 U.S. 376.378 (1930)

("Taxalion is not so much concerned u'ith the refinenrents of title as it is with the actual

command over the property taxed -- the actual benefit for whjch the tax is paid."); see

also Frank Lvon Co. v. United States. 435 U.S. 561.572 (1978) (noting that in a number

of cases, including Comm. V. Sururen. 333 U.S. 591 (1948) and Helvering v. Cli f ford.

309 U.S. 331 (1 940), the Supreme Coun has nol al lou,ed the transfer of formal legal t i t le

to shift the incidence of taxation attributable to ou,nership u,here the transferor continues

to retain significant control).

TX 8132-02 ACS.Order



Distr ict of Columbia Courts wil l  consider the abjlrtr '1o conlrol property ln

deciding whether an entity lacking legal title may be the ou ner o1'pcrsonal property and

the re fo re , respons ib l e fo rpe rsona lp rope f l y t ax ' ] nD i s t r r _ ,

243F.2d248 (D.C. Cir. 1957), the Court of Appeals for thc l)rstrrct of Columbia Circuit

reviewed a written agteement in which a supplier consrlncti  l)rol)cr1\ '  to taxpayers and

determined that although the supplier held legal t i t le o1'r irr pr,r ir(-rr\.  r l  u 3-s pzrt of the

"stock in trade" of the taxpayers and subject to taxation bccaust lhcr, lrealed it  as their

own and were able to transfer legal title to cuslomers u iliroul sr'ckrnt pcntrission fiom

the actual bearers of legal title.

Here, the Distr ict maintains control over the parkrng nrcrcrs bccause it  determines

how the meters are managed, serviced and maintained. .ACS s('r\ rces thc nreters. but the

personal property tax should not be assessed against ACS Llr lr 'ss 11 l lso ou'ns the melers.

See Tumulty v. Distr ict of Columbia, 102 F .2d 254. 261 ( 1).( '  (  n I 939 ) lpersonal

property tax should not be assessed against the one nralragnrr l irc properlr,but a€rajnst the

owner of the property). The Court notes lhat although tht- l)rstr 'rc1 states i t  rs exenrpl

from D.C. Sales and Use Tax, i t  does not claim an exempllon 1l() lr thc par.r ent of

personal property tax nor does it state that, as a bidder. ACS rs r.cspon-sitrlc for the

paymenl of such tax. Joint Statement, Ex. "A", Relevant Dislr 'rcl tr1-Coluntbia Standard

Contract Provisions, p. 4, $ 12.

ACS also references a 1979 memorandum reler an1 1o u irclhcr an entity thal

retains a "bare Iegal interest" in the personal property rs rc'sl-rolrsiblc 1'or tite payment of

that lax as an owner of the property. The Distrjct's AclnrL' ( onroral jon Counsel: senl a

'The Office of Corporation Counsel has changed its name to the ()flrct ot l lr( Arlorner (jeneral.
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memorandum to the Dept. of Fjnance & Revenue jn 1979. asking u'hether personal

propelly tax could be assessed against lransferors reraining a bare legal interest in rhe

p rope f l } / , os1ens ib l y , f o r secu r i t ypu rposeS 'a t l . The

l\4emorandum noles that the District's practice has been 1o foljow the administrariveil,

convenient practice of assessing property taxes apainst the holder of legal t i t je. bare or

olheruise. However, the memorandum indicatcs thar u,hen personal property is

conveved through a condit ional sales lease in u ir ich rhe seller retains only bare ]egal t i t le

as security for payment of the purchase price. rhe holder of legal r i t le should not be raxed

as the owner. Com. Counsel Mem. at 2.

Corporation Counsel describes a condilronal sales contracl as one in u,hich the

seller relains bare legal title as security for par.tnent of the purchase price. This is the

sanle descrjption of a security agreemenl discussed pre.r,iousJy. Here, there is no olher

reasonable purpose for ACS' reservalion of trtlc olher than to guarantee payment of

amount ou'ed. Therefore, this Court holds that ACS should not be taxed as the ou,ner of

the properly if it only retains title for securitl,purposes.

ACS also argues that federal lau' supporrs its claim that the transaction is either a

capital lease or a condit ional sales contract. The issue of personal property taxes is rhe

province of state law and because there is suff icienr srare lau, ro make rhe derermrnalion.

there is no need to examine the federal iaws so'ernin_s the issue.

ln summary, the Coufl finds that rhe Drsrrrct rs the owner of the parking merers

based on the Contract between it and ACS. Thcre fore. ACS is no1 liable for the pa\rxenr

of the personal propefiy tax corresponding to the parking melers.
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S a l c s  . \  l r s c  I  a r

ACS is  en t i t led  to  theresa lc  c \c l l l r t ron  unc jc r  l ) . ( '  Cor i r  f ; - ' l ( )o l  bcca i i sc  r  I  i l :

i n lended to  rese l l  the  meters  a1  thc  l ;n rc  o f  l j r c r r  tn r l ja l  l ru r -c i ras t .  t l  I  r t  rs  l ro l  t i t t  c l to  usc l

o f  thepark ing  melers .  and (3 )  i t  lacks  su f l rc rcn t  j ro \ \c r  o rc ' r  l l r c  1 re t r , ' r -S  1 t r  i . l (  c "1cr ( ) r - rz r ' (

as  a  user  w i th in  the  mean ins  o f  the  us(  s la tL l r

The Drs t r i c t  con tends  tha t  t i r t ' l l r r rp ( )s ( ' r - i J  l i r r  rcsa l (  ( ' r c l r i s r ( ) ]  t :  lo  r ; ' r c ' l . l . tp l  tu l t i  I

goods tha t  a reno l  in  thepossess jon  o1  l i r t  encr  r rs r r  ] \ l$1o1 1o :  Srgn tn- . i  a t  I  
' l i t t

Distr ict  further contends that ACS rs l r t -r t  cnl i t lcci  t rr  thrs crcl l l r l ron l rct ' , l i r rst  .A(-S s us( ol

the  goods (park in -e  meters )  in  j t s  busrn t ' ss  rnukes  r1  l i r r  cnd  uscr  l !  l t  l - . :  
' l ' l r :

a rgument  f inds  suppor f  in  thechanrc lcn , l r l r ( )n  ( ) l  ( ' r ' r l i i i l r  s l : t l r . r l ( ) r \  l rn r l l t t l ( ) l t (  ( ) l -  l ( ) - ' l

sa les  and use laxes  as  be ing  in  p lacc  lo  e l rs r l r r ' c rc lusr r  c  1a \u l ro l r  o1  t i i r  t ' nc l  l l . r l t s i t c l lo r ,

a n d  n o  i n t e r m e d i a l e  o n e s .  H o t e l s  S t l r l i c r . C  t ,  r  ] ) t s t n c l  o 1  ( ' o l r r n r i l r , .  l ( ) ( r  I  . l c  l - 1 . ' , ^ :

1 7 4 ( D . C . C i r . l 9 5 2 )  ( h o l d i n g t h a t  c ' i r r n i .  l u b i r  l r n c n - . .  l o u c ' l s .  l r - . i r t  i r r r l b s .  c i ( . .  a r ' l

accessor ies  used in  the  sen, ice  o f  n rc l r  l s -  l r t ' r i i  1 - l ro r  r .s ron  o f  r ' ( r ( )n t (  l r  l r r r l t  i  rucs l : .  iu l ( ; .  l t ( ) :

par t  o f  the  mea ls  o r rooms themse l r t ' s t  
' l - i r t  

I ) t s l r rc t  a iso  cor . r l t ' r r t j s  l tu r i  -A( -S  rs  no i

en t i t led  to  a resa le  exempl ion  un l i l  l i r t  cnr i  o1  l i r r  (  on t rac l  pcr ro r l  i r r ' r ' l rus (  on i r  thcn  u i l

t i t l epass  to  the  Government  and thc  l rc tua l  acr  o l  rcsa lc  u  j l l  har r  r rcc r r r rc t .  \ Jen ,  o1- l '

& A. in Supp. of Resp't  Mot.  for Surrrnr , l  at  l

Corporat ions may becOme cnlt l  j r ' t i  1()  t i t (  rcsalr '  ( 'xcntJr l  l ( )1,  h '  \  i l - l  u( r  ) '

merchandiSe bein-p acquired for the l )ut- l ' t i t .st  rr l  r t 's l r i t  DlStf fSt o1 (  rr iu lrn11: ' ,  Scr ct ,- l  f

Wash ine lon .  Inc . .214 F .2d  197 (D. (  Cr r  I115- i  r  rcnrp) rasrs  addcc l ,  1 r  le r  q1- l  f  .  r i r r

Couf l  of  Appeals he]d that a use la) \ \ 'as ])rolrcr- i r  rnr l"roscd on Srr t ' r  - i  1^ u trcrI  r ;  l r rrLjr j r ,

back  bo l t les  and cases  lo  be  reused l r  l i i t  t i ; s t r i  t tL r t r i -x i  o i  r l s  i r t - \  L l i r ! ' L :  i t l t t  \ \  t rc r (  su \ ' l
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reuse was financially necessary for the company's continued business operations. Id. at

201 . The Court found reusing the bottles and cases to be the dominanl purpose. and that

this use overshadowed the resale aspect of Seven-Up's bufng back the materials. Id. at

201.

The purchase or use of personal property is itself a taxable event. .lohn McShain.

Inc. v. Distr ict of Columbia,205F.2d 882 (D.C. 1953). The plain meaning of the word

"exempt," suggests that, in granting an exemption,lhe evenl whjch -eives rjse to the

exemption must occur at or before the time of the event which gives rise to the tax. Thus.

the District cannot claim that ACS is not entitled to the resale exemption because the lime

for resale has not yet accrued. If entitled to the resale exemption, ACS must acquire this

status no later than the time that it purchased the parking meters from Duncan lndustries

(the occurrence of the taxable event). Were the exemplion dependenl upon a laler act.

such as resale, the statute would operate in an unintended manner, creating a

reimbursement upon passage of title rather than an exemption for inlenl to resell.

The terms of the Contract do not give ACS sufficient power over the parking

melers such that ACS can be said to "use" the meters within the meanin-s of D.C. Code

547-2201. ACS is to furnish all of the District's requirements in lerms of personnel.

materials, equipment, etc. Contract at 1. ACS is also responsible for project

management, quality control and similar matters, however, final approval musl be

obtained from the District for virtually all aspects of the contract. Id. Specifically, ACS

is not to commence "any aspect of the scope of work" without prior receipt of a Notice to

Proceed from the District. Id. at2,6. ACS is required to submit monthlv invoice.

inventory and revenue reports according to the District's specifications. ld. at 7. ACS ts
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required to keep records for rnsl-r t 'c1ror:  hr t l r r  Drsl ;-rc l  of  al l  uor i .  J.r t -r . t r)r-nrcd un(rct  i l r (

con t rac t .  Id .  a l  9 .  ACS'  ac l rv i l rcs  a rc 'su l l c r \  rsed  i - rv  the  Drs l r rc t  ( r l  i i n \  ( ' ( )n t r i : i ( ' r ( ) '

thereo f ,  who,  under  such c ; rc r in rs la l rcc : .  shu l l  i r r ' c t rn re  lbe  Drs t r rc t :  . \ r ' cn ,  l c .  u :  ; r  
- l ' i t ,

D js t r i c t re ta ins  ownershrp  o l  l in r i  ( 'o l r t ro is  c i rs l - rosa ]  o f  the  o lc i  n re l r ' r s  i r .  .ACS i ,a :  t r ,

au thor i ty to  es lab l i sh  o r  a l l c r  c l l l te r  l i r r  l ( ) ( l t l t ( ) l t  o r  l tn le  ano r l t t  s1r i t .1ur ( ' :  oJ  1 l r (  l " ) l t r i : i l ' r r

melers. Joint Slalentent at l -  l -ht 'st  ( ' ( ) l r l r i rc i  lcnls do no1 sult l lort  i r r  nr l r ' rc lrct  th:rr  . .1.( 'S

en joys  a  benef ic ia l  use  o1- th r  n r r ' t r ' r s  i rec i r r rs r  . , \ ( -S  appears  l r , i l i r t  \  1 r ' t  u i r l j r  n t  . r rn l r l

over how the meters are usr, 'c;  
' l  

i r r  (  onlr . . rc1 l rrr t i rc ' r  nrovides 1i l r l .  s i rorr i t i  t i r t  l ) rstrr t ' :

dec ide  to  te rmina le  the  C 'on t r . l c l .  1 i1 l ( '  lO  a l l  u  ( ) r l i  r1 r  p rocres :  i l l r ( i  (  ( )n r I tU l r ' ( :  \ \  ( ] r  t  \  r ' s l :

immedia te ly in  theDjs t r i c t  l ! r  l t  I  -Ar r r  con l r ( ) l  u ran led  t ( ' -A( - :  un( re r  t l t (  (  on tn ic :

a p p e a r s  t o  b e  i l l u s o r ) ,  b e c a u s r .  c \  c n  r 1  l i r r  I ) r s t r r c r  J a i l s  1 0  s r r  r  . A ( ' S  l r r l i  c o n s r r - 1 r ' t . i r t l ( ) 1 ,  l ( ) '

the  goods and serv jces  pro \  r ( l t ' ( . .  th (  1c ' ) -n rs  o1  l i r t  c t tn t rac l  j l r ( ) \  l (1 (  l l r l i :  1 r1 l (  1 (  l J r (  | t r ' t ( t :

s h a l l  v e s t i n t h e D i s l r i c t .  T i r t ' r t ' l r t l r , . 1 1 1  . , , ' t j l r l  1 c ,  l i l c l e n l t s ( r l  l i r (  (  ( r n l n i ( ' , . - , \ ( ' f  l l r :  l r l i r t

power ,  and even less  au lhor r l \  l ( )  e \c lc rsc ' l i t i  l l o \ \ , c r  i t  posscsses

ACS qua l i f ies  fo r  thc ' rcs r r l t  e \ r ' l r J ) l ro l t  i - l ccuuse i t  i s  n | . r t  l l rL  I l r t r  r rs t t  o l  l l t t

p rOper ty .  Thepark ing  I l l c lL ' l ' s  l l l r r l  111- ,  r -s l l l l l l l l c ( i  r rsc fu l  l j fe  o l  i l l  l ( l r : l  : t  r t l i r :  . r ( ) i l r '

S t a t e m e n t ,  E x .  " C " ,  p . 7 .  L c g a ,  l r l l t  1 t ' ,  l i t r  J ) a r k u t !  l ' n e l e r s  u r l i  t r l r n s i r ' r  l ( ,  l l . t (  l . t r : t r r r ,  t r

September  2005,  a t  u ,h ich  t rn r r  l l r t  n rc lc rs  l r i r  \  s l j l l  i ra t 'e  l t - r t ' r r r  t J r l r r  
^ - ' ( ' r  

t r l  l i t f l  t rs r ' tL i

l i fe remain ing .  l t  i s  too  unce l ' t i r i l .  lo  c ics r ln r . r l t  -A( -S  as  lhe  en( r  usr '  r , l  l l r t  l r r ( ) ( ruc , .

pan icu la r ly  based on  the  na l r r r (  r r t  t i r t  !ooc is  n rv r r l r  cd  herc .  I  I r t  l ) rs t r - t  t - i  r :  l l ( r1 t  l i l , .  t  i ,

be  deemed the  end user  as  r l  i l l i :  l i r r  | r r ' l r l  s i r r tu lc i  r t  choose 1( ' r ' l r ( r  l t l (  (  ( )n t l ' l i c l  r r (1 i111 ; ; .

s c h e d u l e d  t i m e ,  a n d  t t  r s  t h c  o \ \ l l g ,  t t l  l l t t  l r l t s t r n u i  1 ) l r ) l ) e n \  l :  r ;  l r r  t r \ t r r  P r , \ \ L \ s r ( ) t  \

the  park ing  melers  in  199b.  u r .ount r  l l l r  1u l (  o l  rns ta l la t io l l
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Based on the substance of the Contract between ACS and the District , and a

review of the statutes and an interprelation of case law, ACS is not responsible for the

payrnenl of the personal propeny tax, as ACS has reserved a security interest in rhe

propeny. ACS is also not responsible for the use rax, because ACS meets the

requirements of the resale exemption.

CONCLUSION

For the above-mentioned reasons, it is hereby ORDERED that petitioner,s

Motion for Summary Judgment is GRANTED and the Petitioner be refunded the torai

arnounl in conlroversy ($392,3 64.67); which includes pa)rment of rhe l99g Sale and Use

Tax ($ 184,100.49) as well as overpaymenr of rhe I 999 ($50,3 25.77) and 2000

($157,938.41) personal property tax, plus inrerest.

So ORDERED thisJ / day of Januar1,, 2005.
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