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This tax assessment  appeal  presents an issue of  f i rs t .

impress ion in  t .he Super ior  Cour t . .  The controversy here in concerns

a proper ty  that  was so ld in  forec losure whi l -e  s t i l l  encumbered by

two unsat is f ied notes.  The purchaser  was the same ent i ty  that  he ld

the notes.  The j -ssue is  whether  recordat ion and t . ransf  er  taxes may

be assessed lawfuI Iy  based upon the def ic iency amount  that  remained

unpaid af ter  the forec losure sa le,  where the successfu l  b idder  d id

not  conLract  to  pay such debt .  Wi thout  quest ion,  the sum on which

the taxes were ca lcu lated here in was substant ia l ly  greater  than the

amount  of  money that  was actual ly  pa id for  the proper ty  as a resul t

o f  the forec losure auct ion.  The taxpayer  was forced to  pay such

taxes and was denied a refund.

As a pract ica l  mat ter ,  the Dis t r ic t  contends that  the Recorder

of  Deeds proper ly  assessed the taxes based upon the outs tanding

mortgage l iab i l i ty  that  prev ious ly  had encumbered the proper ty .

The Dis t . r ic t  fur ther  argues that  ext inguishment  of  the buyer 's  own
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deed of  t rust  note somehow represents quant i f iab le ' ,consid.erat ionr l

that  was actual ly  pa id for  the proper ty  in  t .he forec losure sa le.

This argument is an alternat. ive theory, in comparison with a very

di f ferent  reason that .  was expl ic i t ly  g iven by the Recorder  of  Deeds

as to  the reason for  denying the refund.  r t  is  apparent  that  the

Dist r ic t .  cannot  suppor t  the expl - ic i t  bas is  on which the refund was

den ied .

The issue presented regui res the Cour t  to  in terpret  the

meaning and appl icat ion of  a  speci f ic  s tatut .e .  There are no

appel la te cases d i rect ly  on point .  The Cour t  musL in terpret  what

the relevant statute means and what. the Recorder of Deeds is

actual ly  author ized and requi red to  do"  The decis ion here in a lso

requi res analys is  of  t .he basic  1egal  concepts that  apply  to

forecrosure sa les and the meaning of  a  def ic iency sum.t

The court has heard oral- argument on the Cross-Mot. j-ons for

summary Judgment .  Based upon the fo l lowj_ng analys is ,  th is  cour t

concl -udes that  the taxpayer  must  prevai l .

Nature of  the Taxee rn Dispule:  rn  order  to  p lace th is

assessment  appeal  in  a usefu l  cont .ext ,  i t  is  impor tant  to

recapi tu la te cer ta in  bas ic  concepts about  the nature of  these taxes

tAs far  as the forec losure auct ion is  concerned. ,  the scenar io
in  the instant  case was not  wei rd or  unusual .  There is  noth incr
improper about lenders bidding on propert ies after having extended
loans secured by such proper t ies.  Because th is  rs  a common
scenar io ,  i t  is  not  c lear  why the issue here in has never  been
l i t igated in  the super ior  cour t  unt i l -  now.  However ,  th is  Cour t
wi l l -  not  be d iver ted by speculat ion.  The Cour t  takes the case as
the Cour t  f inds i t .
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and the method that  is  prescr ibed by s tatute for  assess ing them.

The expl ic i t .  reason for  imposing recordat ion and t ransfer

taxes is  " to  def ray the approx imate cost  o f  operat ing the Of f ice of

t he  Reco rde r  o f  Deeds .  t '  D .C .  Code  S  45 -915  (b )  ( 1981 )  .  The  pu rpose

of  these taxes is  not  to  assess t .he fa i r  market  va lue of  the

real ty .  For  the sake of  c lar i ty ,  the Cour t .  pauses to  emphasize

tha t  t he  D is t r i c t ' s  bas i c  sys tem fo r  t ax ing  fa i r  marke t  va lue  o f

real  proper t .y  is  embodied in  regular  assessments that  were former ly

rendered on an annual basis, but which are now issued every three

years.  This  process is  complete ly  separaLe f rom that .  o f  t .he

imposi t ion of  recordat ion and t ransfer  taxes as to  one d iscrete

t ransac t i on ,  such  as  a  sa le  o f  rea l t y .

The exc lus ive formul-a for  assess ing recordat ion taxes is  found

in the Dis t r ic t  o f  Col -umbia Code.  I t .  prov ides,  "At  t .he t ime i t  is

submit ted f  or  recordat ion,  a  deed that .  conveys L. i t . Ie  to  rea l

proper t .y  in  the Dis t r ic t  shal - l  be taxed at  a  rate of  1- . Ie"  o f  t .he

tb ta l  cons ide ra t i on  fo r  t he  deed .  [ emphas is  supp l i edJ  "  D .C .  Code

S  4s -e23 (a )  ( 1e81 ) . The formula for  assess inq t ransfer  taxes

is  a lso found in  the Code.  The law states,  "There is  imposed on

each t ransferor  for  each t ransfer  a t  the t ime the deed is  submit . ted

to the mayor  for  recordat ion a tax at  the rate of  L .1-Z of  the

considerat ion for  such t ransfer ;  prov ided,  that  in  any case where

appl icat ion of  the rate of  tax to  the considerat ion for  t .he

t ransfer  resul ts  in  a to ta l  t .ax of  less t .han Sf  the tax shal1 be

$1  .  "  D .  C .  Code  S  47 -903  .

Fur ther  deta i ls  and def in i t ions are set  for th  in  the Code as
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to  what  f igures  sha l l  be  used as  the  bas is  fo r  ca lcu la t ing  these

two taxes .  When a  proper ty  i s  so ld ,  Lhe deed

sha l l  be  accompan ied  by  a  re tu rn  under  oa th  in
such fo rm as  t .he  Mayor  may prescr ibe ,  executed
b y  a l l  t h e  p a r t i e s  t o  t h e  d e e d ,  s e t t i n g  f o r t h
the  cons idera t ion  fo r  the  deed or  debt  secured
by the deed, the amount of tax payable,
whether  the  proper ty  to  wh ich  the  deed or
document  re fe rs  i s  a  res ident ia l  rea l  p roper ty
a s  d e f i n e d  i n  S  4 7 - 1 4 0 1 ,  L h e  i n s t r u m e n t  n u m b e r
and da te  o f  any  pr io r  recorded supp lementa l
deed, and such ot.her information as t .he Mayor
may require so as to provide an accurate and
comple te  pub l i c  record  o f  each t . rans fer  o f
res ident ia l -  rea l -  p roper ty .

D . C .  C o d e  S  4 5 - 9 2 3  ( b )  ( 1 9 8 1 )  l e m p h a s i s  s u p p l i e d ]  .

M o r e  p r e c i s e l y ,  t . h e  C o d e  s p e c i f i e s  t h e  d e f i n i t i o n  o f

"cons idera t ion . "  Th is  te rm r rmeans the  pr ice  or  amount  ac tua l l y

pa id ,  o r  requ i red  to  be  pa id ,  fo r  rea l -  p roper ty ,  inc lud ing  any

morLgages,  l - iens ,  encumbrances  thereon,  cons t ruc t ion  loan deed o f

t rus t  o r  mor tgages or  permanent  l -oan deeds o f  t rus t  o r  mor tgages.  r l

D . C .  C o d e  S  4 s - 9 2 I ( 5 )  ( 1 9 8 1 )  l e m p h a s i s  s u p p l i e d ] .

T h e  D i s t r i c t .  a l s o  d i r e c t s  t h e  C o u r L ' s  a t L e n t i o n  t o  r e g u l a t i o n s

tha t  de f ine  I ' cons idera t ion ' r  as  what  i s  "ac tua l - l y  pa id  o r  u l - t imate ly

requ i red  to  be  pa id  fo r  rea l  p roper ty ,  whether  tha t  cons idera t ion

i s  i n  t h e  f o r m  o f  c a s h  o r  i s  i n  s o m e  o t h e r  f o r m .  "  9  D . C . M . R .  S S

5 0 2 . 4  a n d  6 0 2 . 2  ( I A a y  1 9 9 5 ) These regu la t . ions ,  however ,  do  no t  add

any cr i ter ia  that .  are not  readi ly  embraced in  the Code def in i t ion.

Uncontested Mater ia l  Facts  of  Record:  This  case does not

involve a factual -  d ispute.  The judgment  here in exc lus ive ly  t .urns

on the leqal  in terpretat ion of  the formula by which the recordat ion
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and t ransfer  taxes are to  be assessed where,  Ers here,  the auct . ion

purchaser  is  the same par ty  that  prev ious ly  held outs tandingi  notes

secured by the real ty .  For  purposes of  ad judicat ing the instant

Mot ions,  i t  is  usefu l  to  recapi tu l_ate those facts  that  are

uncontested and which are essent ia l  for  just  ad judicat ion of  the

i ssues .

1.  The taxpayer  here in (a l imi ted l iab j -L i ty  company)  had

prev ious ly  purchased two notes that  were secured by the subject

proper ty .  Those del inquent  notes had a combined outs tanding va lue

o f  $309 ,847 .2 r .  The  p rope r t y  was  a  bu i l d ing  known  as  52  eu incy

P l -ace ,  N .W.  i n  t he  D is t r i c t  o f  Co lumb ia .

2-  on March r ,  1996,  the t .axpayer  purchased the subject

p rope r l y  a t  a  pub l i c  auc t j - on  f o r  Lhe  p r i ce  o f  g1o ,o0o .o0  ( t en

thousand  do l l a rs ) .  Th i s  was  the  taxpaye r , s  b id .  The re  were  no

o the r  b idde rs .

3.  when the taxpayer  at tempted to  record the new deeds,  the

Recorder  of  Deeds assessed the t ransfer  and recordat ion taxes based

upon  a  to t .a l  va lua t i on  o f  $309 ,84 ' t . 2 i . .  The  amoun t  on  wh ich  the

taxes were ca lcu l -ated is  the sum of  the outs t .anding loan balances,

not  the purchaser 's  b id  that  was accepted by the Trustee.  The

holder  of  the outs tanding loans is  the same ent i ty  that  bought  the

p roper t y  i n  f o rec l -osu re ,  i . e .  t he  taxpaye r  he re in .

4 .  As  a  p re requ is i t e  t o  th i s  t ax  appear ,  t he  pe t i t i one r  pa id

a l l  t axes  tha t  were  assessed  by  the  Recorde r  o f  Deeds ,  i . e .

s6814 .00 .

5 .  A  re fund  o f  95594 .00  w i th  i n te res t  i s  demanded  he re in  by
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taxpayer, and the refund was denied previously by the Recorder

Deeds .

6 .  The  T rus tee ' s  re tu rn  tha t  accompan ied  the  deed  in  th i s

case ref lected that  the only  sum "paid or  requi red to  be paid ' ,  for

the  p rope r t . y  was  t . he  d i sc re te  amoun t  o f  $ t -0 ,000 .00 .  The  T rus tee ,s

return d id not .  repor t  any mortgages,  loans assumpt . ions,  promises,

or  any other  type of  ob l igat ion that  was to  be secured.  by th is

proper ty  or  which was par t  o f  the considerat ion which the taxpayer

contracted to  pay.  A copy of  the Trustee 's  re turn is  found in  the

cour t  record as Exhib i t  8  at tached t .o  the Pet i t ioner 's  Mot i -on for

Summary ,fudgment.

'7  .  The Trustee 's  re turn is  typed.  However ,  i t .  bears the

handwr i t ten f  igures t .hat  were added at  the ins is t -ence of  the

Recorder  of  Deeds subsequent  to  the auct ion.  on i ts  face,  the

return bears handwritt .en changes in t.he bl-ock denominated as

"Considerat ion and Financing.  "  The handwr i t ten changes inc ludecl

the  subs t i t u t i on  o f  t he  sum o f  $304 ,847 .21 -  as  "ou t . s tand ing  no te

considerat ion."  The taxes due were changed accord ingly ,  a lso

through handwr i t t .en modi f icat ions to  th is  typed form.  A11 such

handwritten changes were made as a requirement of the Recorder of

Deeds.  The taxes were t .hen ca l -cu lated based upon the Recorder ,  s

v iews as to  what  should be inc luded on the return,  ra ther  than on

the amounts that were reported under oath on the return by the

Trus tee .

B. When the taxpayer demanded a refund of the overpayment of

taxes,  the le t t .er  issued by the Of  f  ice of  Tax and Revenue suppl - ied
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the reason for  the denia l  o f  re fund.  This  le t t .er  is  found in  the

cour t  f  i le  as Exhib i t  11 at tached t .o  the Pet . i t . ioner 's  Mot ion for

Summary .Tudgmen t .  f n  t h i s  l e tLe r  o f  Ap r i l  2 ,  1998 ,  t he  Recorde r  o f

Deed  den ied  the  re fund  s ta t i ng  i n  pe r t i nen t  pa r t :  "D .C .  Code ,

secL ion  45 -924  and  sec t i on  47 -904 ,  when  the  cons ide ra t i on  pa id  fo r

real -  proper ty  is  nominal ,  recordat ion and t ransfer  taxes are

imposed upon the fa i r  market  va1ue.  At .  the t ime of  recordat . ion,

t h i s  p rope r t . y  was  assessed  a t  $420 ,100 .00  f o r  wh i ch  t he  s ta ted

cons ide ra t i on  o f  $10 ,000 .00  i s  c l ea r l y  nom ina l .  Acco rd ing l y ,  you r

c la im  fo r  re fund  i s  den ied .  "

Relevant  Case Law: A proper  analys is  of  th is  case turns in

par t  upon a correct  understanding of  t .he s ign i f icance of  a  deed of

t rust ,  ds wel l  as a so l id  understanding of  what .  happens at  a

forec losure sa le.  In  any evenL,  taxes shoul -d not  and cannot  be

cal -cu lated upon the personal  whim of  the Recorder  of  Deeds.  There

must  be a f i rm legal  bas is  for  t .he assessment  of  any tax.

The l -aw of  the Dis t r ic t  o f  Columbia is  qu i te  t ransparent  as to

the nature of  a  deed of  t rust  that .  is  not  sat is f ied at  a

forec losure sa le.  The deed of  t rust  is  not  a  guarantee that  the

note-holder  wi l l  receive payment  of  the ent i re  amount  borrowed.  At

best . ,  the deed of  t rust  on ly  prov ides the l -ender  wi th  the pr ior i ty

oppor tuni ty  to  have a Trustee se l l  the proper ty  for  the h ighest

b id.  Once that  process has ended,  the lender  must  accept  the

resul t .  which coul -d be a substant ia l  loss.  However ,  the lender

st . i1 l  may sue the borrower for  the def  j -c iency amount .  See Fin ley
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v .  F r j - e d m a n  ,  L 5 9  A .  2 d  6 6 8  ,  6 7 0  ( n .  C .  1 9 5 0  )  .

The a f te rmaLh o f  a  fo rec losure  sa le  may or  may no t  resu l t  in

the  or ig ina l  l -ender  be ing  made who1e.  Many scenar ios  may emerge.

For  example ,  the  or ig ina l  bor rower  may be  judgment -proo f ,  oy  t .he

proper ty  may have become subs tan t ia l l y  deva l -ued over  t ime pr io r  to

the  fo rec losure .  Th is  cou ld  happen in  any  g iven s i tua t ion  because

of  acc idenLs ,  vanda l j -sm,  o r  economic  marke t  fo rces .

The D is t . r i c t  o f  Co lumbia  Cour t  o f  Appea ls  has  ru led  tha t  the

remedies  o f  su ing  on  a  no te  and fo rec los ing  on  proper ty  tha t

secures  the  no te  a re  independent  remed ies  and do  no t  con f l - i c t  w i th

each o t .her .  A  c red i to r  "may seek  bo th  a  judgment  aga ins t  a  maker

or  guarantor  o f  the  deed o f  t . rus t  no te  and a  fo rec losure  ( jud ic ia l

o r  n o n - j u d i c i a l )  p u r s u a n t  t o  t h e  d e e d  o f  t r u s t , a n d  m a y  d o  s o  i n  a n y

s e q u e n c e . I '  S z e q o  v .  K i n q s l e y  A n v a n w u t . a k u ,  6 5 1 -  A . 2 d  3 l - 5 ,  3 1 8  ( D . C .

a994) .  In  Szeqo,  the  Cour t  o f  Appea ls  he l -d  t .ha t  the  t r ia1  courL

er red  in  conc lud ing  tha t  the  appe l lan ts  were  prec luded f rom

pursu ing  fo rec l -osure  based upon the  doc t r ines  o f  res  jud ica ta ,

c o l l a t e r a l  e s t o p p e l ,  a n d  e l - e c t j - o n  o f  r e m e d i e s .  "  f d .

Adjudicat ion of  the Issue:  There are two level -s  on which th is

Cour t  must  anal -yze the mer i t  o f  the Pet . i t ioner 's  case.

The taxpayer  and the Dis t r ic t  descr ibe Lhe issue in  d i f ferent

seman t i ca l  t e rms .  However ,  t h i s  i s  no t  c r i t i ca l  t o  t he  mer i t s  o f

the issues.  The taxpayer  couches i ts  appeal  in  terms of  seeking

re l ie f  f  rom a "denia l  o f  re fund.  I '  The Di -s t r ic t  argues that  a

Superior Court tax appeal is a de novo proceeding and, thus, the
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Cour t  shou l -d  no t  focus  on  the  mer i t  o f  what  was conta ined w i th in

the  four  corners  o f  the  Recorder 's  le t te r  to  the  taxpayer .

fns tead,  the  D is t r i c t  a rgues ,  th is  Cour t  shou ld  focus  on ly  on  the

quest ion  o f  whether  the  Recorder  lawfu l l y  assessed a  tax

" d e f i c i e n c y . "

T h e s e  l a b e l s  r e f l e c t  a  d i s t i n c t i o n  w i t h o u t  a  r e a l  d i f f e r e n c e ,

because the operat ive facts of what t .he Recorder did in denying the

refund are the same underly ing facts that.  comprise the

r rassessment .  "  Thus ,  under  e i ther  rubr ic ,  the  rea l -  lega1 debate  is

the  same.  For  the  sake o f  comple teness ,  Lhe Cour t  w i l l -  eva l -ua te

the  l i te ra l  reason fo r  the  den ia l  o f  the  re fund,  ds  we l l  as  the

D i s t r i c t ' s  m o r e  r e c e n t  j u s t i f i c a t i o n  f o r  t h e  d e n i a l .

1 .  The  Reco rde r ' s  Le t t e r  o f  Den ia l .

As a threshold matter, t .his Court has already rul-ed upon the

lack of  mer i t .  i -n  the Recorder 's  s tated reason for  denia l -  o f  the

refund.  In  a publ ished opin ion,  th is  Cour t  d iscredi ted in  great

deta i l  the not ion that  money paid for  a  proper ty  in  forec losure can

be ignored as "nominal"  s imply  because t .he purchase pr ice is  l -ower

than the a l leged fa i r  market  va l -ue of  the proper ty .  Ask in v .

D i s t r i c t  o f  Co lumb ia ,  Tax  Docke t  No .  55 ' 72 -93 ,  L23  D .W.L .R .  156

(Supe r .  C t . .  Augus t  14 ,1995 ) .  Fo r  t he  sake  o f  b rev i t y ,  t h i s  Cou r t

wi l - l  incorporate here in by reference i ts  analys is  set  for th  in

Askin.  However ,  cer ta in  par ts  of  th is  Cour t 's  ru l ing shoul -d be

emphasized,  for  purposes of  he lpfu l  compar ison.

In Askin, the taxpayer had purchased a number of condominium



10

un i t s  f  o r  t . he  p r i ce  o f  $5 ,  000  .  00  each .  The  sa le  was  noL  a

forec losure sa l -e.  Rather ,  the condominium was se l l ing of f  un i ts

that  could not  command the expected pr ice on the open market .  fn

ident ica l  fashion to  what .  happened in  the instant .  case,  Lhe

Recorder  of  Deeds ignored t .he actual  purchase pr ice.  The Recorder

ins is ted upon assessing the recordat ion and t ransfer  taxes on the

basis  of  what  the Recorder  deemed to be the fa i r  market  vaIue.

This  Cour t  ru led in  Ask in that  there was no s tatutory

au tho r i t y  wha tsoeve r  fo r  assess ing  taxes  i n  t h i s  manner ,  i . e .  based

upon the Record 's  subject ive opin ion t .hat  the pr ice had been

' rnominaf  . "  In  other  words,  th is  Cour t  out . l -awed exact ly  the same

procedure that  t .he Recorder  invoked in  the instant  case.

The Dis t r ic t  o f  Col -umbia never  appealed th is  Cour t 's  ru l ing in

Ask in .

I t .  is  s t . r ik ing that  the Recorder  of  Deeds nonetheless

cont inued t .o  assess these taxes in  the same wdy,  to ta l ly  ignor ing

the  Cour t ' s  dec i s ion .  I ndeed ,  t he  i ns tan t  case  rep resen ts  an  ac t

that  is  essent ia l ly  in  contempt  of  the Super ior  Cour t .  The

dec is ion  i n  Ask in  was  f i l ed  on  Apr i l  ! 9 ,  1 "995  and  pub l i shed  i n  the

Dai ly  Washington Law Repor ter  on August .  14,  1995.  Yet ,  the

Recorder  of  Deeds repeats the same i l legal  dec is ions in  the instant

case through h is  l -e t . ter  o f  Apr i l  2  ,  1998 .  Wi thout  doubt ,  the

Recorder 's  act  had been found to be lack ing l -awfu l -  author i t .y  before

the forec losure sa le here in had ever  taken p lace.

2.  The Dis t . r ic t 's  Theorv of  "Considerat ion"  Ev idenced by

Ext inquishment  of  the L ien.
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I t  is  apparent  that  the Dis t r ic t  searches for  a  way to  just i fy

t .he tax assessments here in,  knowing that  the expl ic i t .  reason g iven

for  the denia l -  o f  a  refund is  legaI ly  defect ive.

As an a l ternat ive theory,  the Dis t . r ic t  contends that  when the

taxpayer 's  own l ien was ef fect ive ly  ext inguished by the forec losure

sal-e, the taxpayer somehow provided the value of the outstanding

mortgage amount as t.he real consideration for the deed. The

Recorder  of  Deeds arb i t . rar i ly  subst i tu ted the def ic iency amount  as

the  "cons ide ra t i on , "  desp i te  the  T rus tee ' s  sworn  re tu rn  i nd i ca t i ng

t .ha t  t he  so le  cons ide ra t i on  was  the  sum o f  $10 ,000 .  The  Recorde r

d id  no t  even  add  the  $10 ,000  as  pa r t  o f  t he  cons ide ra t i on .

Upon c lose analys j -s ,  the Cour t  concludes as a mat ter  o f  l -aw

that  the Dis t r ic t '  s  theory l -acks mer j - t  .

There are severa l -  factors  that  expose the fau l tv  nature of  the

D is t r i c t ' s  pos i t i on .

One,  the def ic iency of  what  was st i l l  owed on the or ig ina l

mortgage is certainly not an amount of money that the taxpayer was

requi - red to  pay i tse l f  in  order  t .o  obta in t . i t l -e  t .o  the proper ty .

l f  anyone ot.her t.han the taxpayer had been the successful- bidder,

no other party would have been required to give debt in exchange

fo r  t he  deed ,  € .9 . r equ i red  t . o  assum ing  respons ib i l i t y  f o r

complet ing pa)rments on the note.  In  fact . ,  in  any forec losure sa le,

i f  the sa le does not  generate enough revenue Lo sat is fy  a l ien,  the

note-hol -der  who took the deed of  t . rust  as secur i ty  can st i l1  pursue

the or ig ina l  borrower for  t .he balance that  is  owed.

The D is t r i c t  o f  Co lumbia  Cour t  o f  Appea ls  long ago observed,
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' r r t  makes no d i f ference that  both a note and deed of  t rust  are

executed, '  a  credi tor  can have but  one sat is fact ion,  and af ter  a

forec losure sare the proceeds must  be appl ied to  payment  of  the

debt  leav ing the note act ionable for  the def ic iency on]y . , ,  F in lev

v .  F r i edman ,  sup ra ,  l _59  A .2d  a t  670 .

Two, the Recorder of Deeds had no lega1 authority Lo

subst i tu te h is  own opin ion for  that .  o f  the sworn return of  .he

Trus tee ,  ds  to  wha t  cons t i t u ted  the  ac tua l  cons ide ra t i on .

To be sure,  the code does prescr ibe that  where a loan is

secured by the proper ty  being purchased,  the in format ion about  such

debt  must  be repor ted in  the Trustee 's  re turn fo l lowing a sa l_e.

This  is  prec ise ly  the source f rom which the Recorder  of  Deeds

learns what  considerat ion was g iven for  the Deed.  yet ,  in  the

instant  case the Recorder  presumed to re-wr i te  h is tory .

r t  is  the Trustee,  not  the Recorder  of  Deeds who cer t i f ies the

elements of  the t ransact ion.  This  is  the whole purpose of  t .he

Trustee 's  return.  The Recorder  is  not  empowered to  re_wr i te  the

con t rac t  o f  sa le .  ye t ,  t h i s  i s  exac t l y  t he  essence  o f  wha t  t he

D is t r i c t  seeks  t o  j us t i f y .

The Cour t  pauses to  nole that  the Code prov ides that  fa i r

market  va lue may be used to assess recordat . ion and t , ransfer  taxes

in  on ry  one  s i t ua t i on ,  i . e .  when  ' , no  p r i ce  o r  amoun t  i s  pa id  o r

requi red to  be paid for  the real  proper ty  or  for  the t ransfer  o f  an

economic in terest  in  rea l -  proper ty  or  where the pr ice is  nominal

.  [ emphas i s  supp l i ed ]  "  D .C .  Code  S  45  _924 (a )  ( 1981_ )  .  C1ea r l y ,

however ,  these are not  the facts  here in.  There was a speci f ic
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pu rchase  p r i ce  o f  $1o ,ooo .0o ,  wh i ch  i s  man i f es t l y  no t  nom ina l - .

The Dis t r ic t  re fuses t .o  recognize a rather  fundamenta l

p r i nc ip le ,  i . e .  t ha t  t he  pa r t y  who  de te rm ines  wha t  i s  ' , r equ i red  to

be paid"  is  t .he se l - ler .  The b idder  who is  ab l_e to  buy a proper ty

in  a forec losure sa le need only  submit  the h ighest .  b id  and

noth ing more.

Even the Trustee cannot  " requi re"  more considerat j -on Lhan what

is  proposed in  the winning b id.  Mani fest ly ,  then,  the Recorder

cannot  do so-

fnso fa r  as  the  ho lde r  o f  t he  no tes  he re in  was  the  ' se l1e r , r l

the law would not  requi re th is  par ty  to  pretend that  i t  received

fu l - I  payment  of  the notes s imply  because i t  purchased the proper ty .

Af  t .er  a l l ,  a  l -ender  in  f  orec losure typ ica l ly  does not  want  the

proper ty-  The lender  rea l is t ica l ly  wants the sum of  money t .hat .  is

owed.  Purchasing the proper ty  at  auct ion only  resulLs in  a th i rd

poss ib i l i t y ,  i . e .  t ha t  t he  l ender  one  day  m igh t  rese l l  t he  p rope r t y

i f  a  su i t  for  money is  unsuccessfu l_.

Th ree ,  ob j  ec t i - ve Iy ,  t he  code  i t se r f  recogn izes  tha t

considerat ion and debt  secured.  by a deed are d i f ferent  and

should not  be confused.  The Code requi res that  the return must

ident i fy  " the considerat ion for  the deed or  debt  secured by the

deed  .  . ' ,  D .C .  Code  S  45_923  ( rg8 r )  [ emphas i s  supp l i ed l .

Obvious ly ,  considerat ion paid and ' rdebt  secured.  by the deedn are

two d i f ferent  i tems that  may be repor ted on Lhe Trustee,s  return.

The code i tse l f  speaks of  them as separate mat ters .  r f  the

t ransac t i on  i t se l f  does  no t  exp l i c i t r y  ca l l  f o r  t he  use  o f  t he
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proper t .y  as secur i ty  for  a  loan,  then a prev ious ly  out .s tanding loan

bal -ance f rom some other  sa le is  not  par t  o f  the considerat ion paid

for  the deed in  the present  sa l -e.

F ina l l y ,  t he  Cour t  w i l l  pause  to  cons ide r  t he  D is t r i c t ' s  nove l

argument that. the rrmergier" of the estates of the lender and the

forec losure purchaser  resul ted in  addi t ional  considerat . ion for  the

deed.  The Dis t r ic t .  argues that  the term "considerat ion"  shoufd be

interpreted to incl-ude the very same money that. the foreclosure

fa i ]ed to  produce.  The Dis t r ic t  re l ies upon a unique theory that

the "estates"  of  the mortgagor  and mortgagee r rmerged, ' r  when the

l-ender bought the property as a bidder.

The Dis t r ic t  contends that  the "merger"  s ign i f ies a form of

considerat ion,  ostensib ly  on the theory that  ext inguishment  of  the

l - ien represenls  t .he v ic tory  of  hav ing obta ined t .he vafue of  the

unpaid mort .gage balance.  The Dis t r ic t  bu i lds t .h is  argument  upon a

Mary land case that  is  d is t inguishable f rom the facts  in  the instant

case .  The  D is t r i c t  re l - i es  upon  War f i e l -d  v .  Ch r i s t i ansen ,  93  A .2d

560  (Ma .  1953) .2  Th i s  case  war ran ts  c l -ose  sc ru t i ny  on l y  because

the  D is t r i c t .  pe rce i ves  tha t .  i t  i s  p i vo ta l .

In Warfield, df l  individual extended a mortgage secured by a

house.  This  ind iv idual -  la ter  d ied and le f t  the note as an asset  o f

h is  own estate.  The income f rom th is  note was d is t r ibuted to  h is

widow. The persons who originally had purchased the house conveyed

the properly to the widow, making her t.he owner of the house

'Although Maryland l-aw
Mary land can be inst ruct ive
case  l aw  on  po in t .

i s  no t  con t ro l l ing ,  the  common law o f
where  there  is  no  D is t r i c t  o f  Co lumbia
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i L s e l f .

rmpor tan t  language is  found in  the  deed fo r  th is  t ransac t ion .

Th is  deed conta ined the  fo l - low ing  prov is ion :  " 'Th is  conveyance,

however,  is made subject to a certain duly recorded mortg.age,

executed  by  Dorsey  B.  s lou l  and Ger t rude s tou t ,  h is  w i fe .  The

p a r t y  o f  t h e  s e c o n d  p a r t ,  b y  t h e  a c c e p t a n c e  o f  t h i s  d e e d ,  d o e s

hereby assu.ne the said mortgage and rel ieves the part ies of the

f i rs t  par t .  f rom the  payment .  thereo f  and a l l_  ob l iga t ions

t h e r e u n d e r . ' r r  I d .  a t  5 6 1  l e m p h a s i s  s u p p l i e d J  .  W h e n  t h e  w i d o w

died ,  her  daughter  inher i t .ed  the  house and l -a te r  so ld  i t  to  someone

e l - s e .

Eventua l l y ,  desp i te  a  cha in  o f  subsequent  resa les  o f  the

house,  the  decedent . ' s  es ta te  o f  the  w idow s t i l - l -  owned.  the  no te  as

a  r e c e i v a b l e .  T h e  f i d u c i a r y  o f  t h e  w i d o w ' s  e s t a t e  a t t e m p t e d  t o

co l lec t  payments  f rom the  las t .  purchaser  in  the  cha in .  Th is  las t

purchaser  res is ted  the  ob l iga t ion  to  assume payments  on  the  no t ,e

and did noL prevai l  in t .he court  of  Appeals of Maryland. The

reason fo r  th is  resu l t  i s  ins t . ruc t i ve  in  the  ins tan t  case,  bu t  does

n o t  s u p p o r t  t h e  D i s t r i c t , s  p o s i t i o n .

The Mary land appe l la te  cour t  reasoned tha t  because the

conveyance to  the  w idow exp l i c i t l y  rec i ted  tha t  the  conveyance was

be ing  made "sub jec t  to "  t .he  mor tgage,  the  mor tgage had no t  been

ext ingu ished in  any  way and was s t i l - l  payab le  as  a  l ien  on  the

rea l ty .  rd .  a t  562 .  The appe l la te  cour t .  recogn ized. ,  , ,where  a

conveyance is made subject to a mortgage, the amount due on the

mor tgage is  p resumpt ive ly  a  par t  o f  the  cons idera t ion  fo r  the
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purchase . "  I d .  Th i s  p r i nc ip le  does  no  ha rm to  the  Pe t . i t i one r

here in,  because th is  taxpayer 's  b id  d id  not  conta in any contractual

agreement to purchase the deed by giving any debt or assuming the

obl igat . ions under  the mortgage.

The pr inc ip le  that  emerges f rom Warf ie l -d  does not  he lp the

Dist r ic t  o f  Columbia.  I f  anyth ing,  i t  suppor ts  the Pet j - t ioner  when

i t  is  read in  fu l - l -  context .  The fo l lowincr  fur ther  analvs is  is

impor tant .

fn  Warf ie ld ,  Lhe Cour t  re l ied upon the concept .  that  the ro le

of  t .he outs tanding mortgage is  subject  to  contractual -  terms wi th in

a deed.  I f  the prov is i -ons wi th in  the deed rec i te  that  the sa l -e is

"subject  to"  the mortgage,  t ,hen the outs tanding mortgage is  c lear ly

"considerat ion"  for  the sa l -e.  However ,  i f  the contact .  o f  sa le or

the deed does not  conta in th is  agreement ,  then the outs tanding sum

due on the mort .gage would not  be "considerat ion"  for  the safe.

This  analys is  f i ts  very prec ise ly  wi th  the pr inc ip le  that  when a

sale ext inguishes a mortgage,  Lhe d isappointed lender  may st i l l

pursue other  remedies against  the defaul t . ing borrower.  In  ef fect ,

the Dis t r ic t  seeks to  erect  a  specia l  except ion t .hat  on ly  appl ies

to the or ig ina l  lender  as a forec losure purchaser .  There is  no

basis  in  law for  such an except ion.

As the appel la te cour t  in  Warf ie ld  noted,  " the acquis i t ion of

the equity of redemption in mortgaged property by the mortgagee

resul ts  in  a merger  of  the two esta les,  vest ing the mortgagee wi th

the complete t i t le and putt ing an end to his r ights under the

mortg iage.  "  Id .  a t  562 [emphasis  suppl ied]  .  A reference t .o
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"put t ing an end"  to  r ights  under  the mortgag 'e cer ta in ly  does not

mean that  the lender  in  fact .  has been fuI Iy  repaid the amount  of

the  l oan .  Th i s  i s  t he  f i c t i on  tha t  t he  D is t r i c t .  now a t tempts  to

use  i n  o rde r  t o  j us t i f y  t . he  assessmen t  he re in .

I t  is  impor tant  not  to  in f l ,a te a deed of  t rust  beyond what  i t

r ea l l y  i s .  I t  i s  veh i c l -e  to  a  poss ib le  remedy  - -  bu t  no  more .  I t

is  a  vehic le  through which the l -ender  acqui res pr ior i ty  to  force a

sale that  may or  may not  sat is fy  t .he ex is t . ing loan.  This  j -s  a  r isk

w i th  any  deed  o f  t rus t .

The mere fact  that  the or ig ina l  l - ien has been ext inguished by

the forec losure does not  mean t .hat  anyone actual ly  pa id the fu1 l

balance of  the note as considerat ion for  the deed.  I t  a lso does

not  guarantee or  s ign i fy  that  anyone "u l t imateIy"  wi l l -  ever  pay to

the or ig ina l  lender  the fu I I  def ic iency amor. rnt .  Yet ,  th is  is  the

concepLua l  f a l l acy  tha t  under l i es  the  D is t . r i c t ' s  pos i t i on  i n  t he

ins tan t  case .

In  conclus ion,  the concept  of  merger  of  estates as appl ied in

War f i e l d ,  i s  m i s -used  by  t he  D i s t r i c t .

The  D is t r i c t ' s  pos i t i on ,  whe the r  o r  no t  t he  D is t r i c t  w i l l

acknowledge i t ,  seems to be fue led by Lhe perp lex ing or  annoying

real i ty  that  th is  proper ty  was so ld at  a  bargain pr ice.  The same

theme pervaded the record in  Ask in.  The Recorder  of  Deeds was

simply struggling for a way to tax more than an apparent bargain

pr ice,  but  coul -d not  lawfu l ly  do so.  This  case merely  represents

another  vers ion of  the arb i t rar iness d isp layed in  Ask in.

The Cour t  concfudes as a mat ter  o f  1aw that  the assessment
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here in was made tota l ly  a fou]  o f  appl icable law and that  the
Dist r ic t  owes th is  taxpayer  the refund that .  was demanded.  rnsofar

as the Recorder  of  Deeds imposed a so-cal l -ed , rdef  ic iency

assessmef l t , "  such  assessmen t  i s  unLawfu l .  The  den ia r  o f  t he

request .  for  re fund was complete ly  un just i f ied.

rn the f  inaL analys is ,  where t .he Code speaks of  , ,actual , l

considerat ion,  that  term means what  i t  says.  r t  does not  denote an

amounL of  money that  i -s  f igurat ive or  metaphysica l .

WHEREFORE, i t  is by the Court this __8o^A"V of Augusr, 2000

ORDERED that  the Pet i t loner 's  Mot ion for  Summary ,Judgment  is

hereby granted;  and i t  is

FURTHER ORDERED that the Distr ict. of Col-umbia, s Cross-Motion

for Summary Judgment is hereby denied,. and it .  is

FURTHER ORDERED that the Distr ict of Col-umbia shal] refund to

the  Pe t i t i one r  t he  sum o f  $6 ,594 .00  p lus  i n te res t  a t  t he  s ta tu to ry

rate unt i l  pa id.  such in terest  shat l  accrue f rom the docket ing

date of  the instant  order .

C
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