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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
TAX DIVISION

DISTRICT PAVTNG CORP.

v.

DISTRICT OF COLUMBIA

Tax Docket No. 7268-97

ORDER

Following the issuance of a decision on the merits of this case, the

Court now must adjudicate the contested Motion for Entry of Judgment.

This particular Motion was filed by the Petitioner for the purpose of stating

the precise amount of the judgment. This filing was directed by the Court.

Based upon the following analysis of the points raised by the District

in opposition to the Motion, the Court finds that the taxpayer's articulation

of the correct amount of the judgment is meritorious. Judgment will be

entered herein.

The Court will address the contested points separately as follows.
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correction of the Memorandum opinion. The taxpayerhas

recognized accurately that there is an inadvertent error in this Court's

Memorandum Opinion that was filed on April 25, lggg. The Court herein

will correct the Opinion to reflect that the taxpayer is entitled to a refund for

the three-year period preceding, not "folrowing" the date of o ctober 22,

t996.

Easic gntittement t . In its cppositicn te the lylotion for

Entry of Judgment, the District squarely contended that the ta4payer in this

case is not entitled to an award of any interest at all. This court had

awarded interest "at the statutory rate until paid." For the following

reasons, the District's position is mistaken.

In a nutshell, the District assets that this taxpayer is not entitled to

interest because of the prohibition against interest on refunds grounded

upon tax exempt sales. The District cites only D.C. Code 47-2006 only

generally for this propositicn.

The Petitioner has quoted the code in its full context, and a fair

reading of the statute yields only the principle that interest is not payable on

refunds for taxes that incorrectly imposed for sale of a certain type that is

not relevant in the instant case.



Section 2006 reads in pertinent part: "The exemption provided for in

947-2005(19) shall apply to sale made on or after January l, 1978. Any tax

collected by the District of Columbia from a vendor on such exempt sales

and any reimbursements collected by a vendor from purchasers on such

exempt sales shall be refunded in accordance with 547-2020; provided that

no interest shall be allowed or paid on any amount refunded pursuant to this

sectiori. [Enrphasis supplied]"

The references quoted above as to "such exempt sales" cleady relate

specifically to the exemption found in subsection 19. That subsection

exempts from sales tax the sale of food and drink at senior citizen

residences to residents, employees, and guests of residents. This class of

sales is not involved in the instant case at all.

The Petitioner correctly points out that the Code contains no broad

disallowance of interest under D.C. Code 547-2020. To the contrary, this

law explicitly refers to refunds that are made pursuant to an application for

relief from any "tax, penalty or interest complained of . . . " D.C. Code $47-

2020(c).1

t Historically, the Court of Appeals has never recognized a broad prohibition against interest on refunds of
exempt taxes, but has recognized interest as an integral part of complete relief from unlawful collection of
taxes. See e.g. Distict of Columbiav. Acme ReportingCompany,530 A.2d 708 (D.C. 1987{refund with
interest ordered by the Court ofAppeals as to taxes on reporting services).



Scope of Entitlement to Refund. The District argues that the amount

of refund in question is less than the basic refund that was ordered by this

Court. In its Opposition to the instant Motion, the District contends,

"Although the amount sought in its petition totaled 527,977.69, petitioner

requested a refund of only $17,1 17.69 ($8,193.66 from PEPCO, $8,924.03

from Washington Gas) in its filing with the District's Audit Division.

(Petitioner hled a ref'und request with the Dist'ict for only one cf two

locations; in the petition filed with the Tax Division, it claimed a refund for

both)." Opposition at page 1.

The District does not cite any legal points and authorities to support

its implicit argument that full relief for denial of an exemption is limited to

the dollar amount that was originally cited as the measure of damages at the

administrative level. Here, there is no doubt that in this de novo appeal, the

taxpayer explicitly sought the full amount of the refunds in its Complaint

that was filed in the Civil Division, later certified to the Tax Division. The

District has always been on notice of the scope of thl problem in the

Superior Court litigation. Moreover, the problem of denial of exempt status

is much broader, inherently, than the appeal of a tax assessment that is

discretely tied to only one period of time. Moreover, there is no
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administrative body to whom a demand for exempt status must be brought

in order to exhaust explicit administrative remedies as a prerequisite to a

Superior Court Appeal. An exemption case is a precise analog to an appeal

of real property taxes. There is no such thing as being partially entitled to

an exemption. By definition, a tax exemption is total shield from taration.

Thus, any tax that was collected in derogation of a proper exemption is tax

that must be refundeci in order to provide complete reiiei.

Here, the Petitioner has submitted all invoices for taxes that were paid

pursuant to the exempt status for which the taxpayer was qualified. This is

the proper measure of damages, to which the Court must add interest.

- , /u
WHEREFORE, it is by the Court this ) day of August, 2000

ORDERED that the Motion for Entry of Judgment is granted; and it is

FURTFffi,R ORDERED that this Court's Memorandum Opinion and

Order filed on April 25,2000 is hereby amended to reflect the following

conection: on page 27 the phrase "for tle three-year perio<l following the

date of October 22. 1996" is stricken and the phrase "for the three-year

period preceding the date of October 22. 1996" is substituted therefor; and it

is
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FURTF{ER ORDERED that judgment is hereby entered against the

District of Columbia in favor of District Paving Corporation in the amount

of $27 ,977 .69 for discrete refunds of taxes, plus the sum of $4,249.54 for

discrete interest on such refunds prior to appeal of the denial of refund, for a

grand total of $32,227.23; and it is

FURTHER ORDERED that post-judgment interest on the grand total

amount shall accrue at the statutoryrhi:euntil paid, commencing'with the

docketing date of the instant order.

Copies mailed to:

Christopher M. Kerns, Esq.
District Paving Co.p.
2237 33d Street, N.E.
Washington, D.C.20018

John D. Bosley, Esq.
District Paving Co.p.
2237 33d Street, N.E.
Washinglon, D.C.20018

Joseph F. Ferguson, Jr., Esq.
Assistant Corporation Counsel
441 Fourth Street, N.W.
Washington, D.C. 20001
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SUPERIOR COURT

J J

OF THE DISTRICT
TA)( DIVISION

DISTRTCT PAVTNG CORP.

v .

DISTRTCT OF COLUMBIA

Tax Docket  No.  7268-97

MEMOR^L}IDI'U OPINTON AI{D ORDER

This l i t igat ion prea_ents a caEe of  f i rs t  impreseion,  focusing

upon three s ign i f icant  issues af fect ing co l lect ion of  gross sa les

tax: (1) whether the taxpayer (rather Ehan exclusively the vendor)

has any standing to request a refund of gross receipt taxes and to

appeal the denial of such request i  Q) whether an unsworn request,

for refund can be cured by the subsequent submission of a writ ten

oath; and (3) whet,her atatutori ly exempt purchases of uti l i ty power

for manufacturing purposes which are manifestly not for nresalerl

may be subject to refunds where the tarrpayer had not yet acquired

an exempt.ion cert i f  icat.e prior to those discrete sales.

In this tax appeal, the Petit ioner seeks a refund of certain

sums ($29,920.29)  that  were paid a€r  gross sa les taxes,  for  the

per i -od of  November,  l -991 to  Augn:st . ,  1995.1

The Petit ioner herein is unquestionably engaged in the

lSuch taxes are somet imes known as r rgross receiptsr r  taxes.
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business of  manufactur ing asphal t .  The purchases upon which the

taxes were co l lected were the sa les taxes imposed upon cer ta in  of

the Pet i t ioner 's  purchases of  gas and e lect r ic  power f rom two loca]

ut i l i ty  companies,  Washington Gas L ight  Co.  and Potomac Elect r ic

Co .  (PEPCO)  .  The  u t i l i t i es  had  co l l ec ted  the  taxes  as  pa r t  o f

the i r  regu la r  b i l l i ngs  fo r  u t i l i t y  se rv i ce .

The  c rux  o f  Pe t i t i one r ' s  appea l  i s  t ha t  i t s  pa r t i cu la r

business act iv i ty  is  s tatutor i ly  exempt  f rom taxat ion of  cer ta in

purchases and that  no cer t i f icat .e  f rom the Depar tment  of  F inance

and Revenue (here inaf ter  "DFRn )  was needed at  the t ime that  the

d ispu ted  taxes  were  co l l ec ted .  Pe t i t i one r  re l i es  upon  the  th ree -

year  s tat .u te of  I imi ta t ions for  demanding refunds,  re t roact ive ly

f rom the date of  actual ly  obta in ing an exempt . ion cer t i f icate.

The Distr ict opposes the inst,ant Motion and seeks summary

judgment in favor of the Government. The key content. ions of the

Dist r ic t  are:  that  Pet i t ioner  (as a non-vendor)  has no s tanding to

seek a refund of  th is  par t icu lar  k ind of  tax;  that .  the reguest  for

t .he refund is  fac ia l ly  defect ive because i t  was not  in i t ia l ly

submit . ted under  oath;  and t .hat  the taxpayer 's  fa i lure to  produce a

DFR " resa le r rexemp t i on  ce r t i f i ca te  a t  t . he  t ime  o f  each  sa le

prec ludes any refund as a mat ter  o f  law.

This  Cour t  has parsed a l l  re levant  s tatutes and appl icable

case law,  f rom both the Dis t r ic t  o f  Columbia and f rom Mary land.

This  is  a  case of  f i rs t  impress ion,  and the Cour t  here in has

at tempted to  af ford the Government  a degree of  deference as to  how

i t  admin is ters  i ts  own statute.  However ,  in  l ight  o f  due process
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considerations and inst.ructive common law from Maryland, this Court

is  constra ined to  ru le  in  favor  of  the taxpayer  on a l l  issues.

Based upon the undisputed mater ia l  facts  of  record and based

upon appl icable 1aw,  th is  cour t  concludes that  the taxpayer ,  s

Motion for Summary Judgment must be granted. The only l ingering

issue is  the exacE calcu lat ion of  the judgment  for  the refund,

which can be addressed through Rule L4 of the Superior Court Tax

Ru les .

I. SI]MMARY OF RTILINGS

A. The taxpayer does have standing to sue for a refund of

these sa les taxes,  because the code p la in ly  prov ides that  the

person who is ent. i t . led to demand a refund is the person nupon whom

such tax was imposed and who has actual ly  pa id the tax. , '  D.c .  code

S  47 -2020  (a )  ( 1997 )  .  The  u t i l i t i e s  we re  mere l y  pass - t h rough  agen ts

fo r  pu rposes  o f  co l rec t i ng  the  tax .  Fo r  a  va r ie t y  o f  reasons ,

forcing a taxpayer to rely upon a vendor to avenge that taxpayer, s

in t .erest  in  the refund process would const i tu te a denia l  o f  due

p rocess .

The "pass through'r tax payment system is no more than an

accommodat ion to  the Government 's  operat ional  in terests  and is  not

d isposi t ive on t .he quest . ion of  who suf fered the loss due to  the

obl igat ion to  pay the erroneous tax.  No ut i l i ty  vendor  has

suf fered a loss that  is  a t t r ibutable to  submit t ing the taxes to  the

D is t r i c t .
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B.  The supplementat ion of  the or ig ina l  Request  for  Refund

wi th a separate ly  submit ted oath was suf f ic ient  t ,o  sat is fy  the

requirement. that the request for refund be made under oath. The

Dist r ic t  is  estopped f rom compla in ing about  the supplementat ion

because i t  d id  not  c i te  the or ig ina l ,  inadver tent  omiss ion of  the

oath as the basis  for  denying the refund.  In  any event , ,

supplementat ion of  a  request  for  re fund is  not  prohib i ted by any

app l i cab le  l aw .

To the extent that the lack of an oath was cured without any

protest ,  comment  or  re ject ion by the Dis t r ic t . ,  such curat ive

measures would only serve to modify the window of t ime that would

be covered by the refund.  In  other  words,  ent i t lement  to  a refund

would be ca lcu lated f rom the date of  the f i l ing of  the oath,  not

t .he date of  submiss ion of  the or ig ina l  request .  This  conclus ion,

of  course,  is  on ly  re levant  where the taxpayer  is  o therwise

en t i t l ed  to  a  re fund .

C.  Based pr imar i ly  upon the Mary land appel la te ru l ing in  F.&

M.  Schae fe r  B rew inq  Co .  v .  Compt ro l l e r  o f  t he  T reasu ry ,  257  A .2d

416  (Md .  a959) ,  (he re ina f te r  "Schae fe r " ) ,  t h i s  t axpaye r ' s  sLa tu to ry

exempt ion  a lone  (w i thou t  a  p re -sa1e  ce r t i f i ca te )  i s  su f f i - c i en t ,  t o

ent i t le  i t  to  a refund.  This  pr inc ip le  must  apply  where,  as here,

the Government does not dispute that the uti l i ty power for which

t .he taxes were co l lected was indeed used for  the tax-exempt .

purpose.  For  th is  reason,  the ru l ing here in is  l imi ted to  the

und ispu ted  ma te r ia l  f ac t s  i n  t h i s  pa r t i cu la r  case .
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The nature of  th is  taxpayer 's  bus iness and i ts  s tatutory

exempt ion sets  i t  ent i re ly  apar t  f rom taxpayers such as those who

cla im exempt ion because of  the i r  purchases for  r t resale.  r t  The

ins tan t  l i t i ga t i on  i s  v i r t ua l l y  on  a l l  f ou rs  w i t . h  t he  facEs ,

statute,  and regulat j -ons that  were p ivota l  in  Schaefer .

II .  THE STATUTORY SCHEME OF TAXATION OF GROSS RECEIPTS

The Code requi res that  the Dis t r ic t  co l lect  a  gross sa le tax

f rom al l  vendors that  are engaged in  se l l ing at  re ta i l  cer ta in

goods  and  se rv i ces .  D .C .  Code  S  47 -2002  (1 )  ( 1997 ) .

Vendors have an af f i rmat ive dut .y  to  co l lect  the sa les tax f rom

purchasers buy ing cer ta in  goods and serv ices at  re ta i l ,  as wel l  as

an  a f f i rma t i ve  du ty  to  rem i t  t hose  taxes  to  the  D is t r i c t .  D .C .

Code  S  47 -2003  (a )  ( 1997 )  .

The Code exempts f rom tax l iab i l i ty  any sa les of  natura l  9ds,

o i l ,  e lec t r i c i t y ,  and  so l i d  f ue l  i f  such  fue l  i s  d i rec t , I y  used  i -n

manu fac tu r i ng  t ang ib l e  p roduc t s .  D . c .  code  S  47 -2005 (1 r - )  ( 1997 ) .

The Code prov ides fur ther ,

I t  shal l  be presumed that  a l l  receipt .s  f rom
the sa le of  tangib le personal  proper ty  and
serv ices ment ioned in  th is  chapter  are aubJect
t,o tax unti l  the contrary ie eeEabliehed, and
the burden of proving a receJ.pt ie not taxable
hereunder ehall be upon the vendor or
purchaeer as the caee may be. Except as
p rov ided  i n  47 -2005  (3 )  ,  un less  the  vendor
shal1 have taken from the purchaser a
cer t i f icate s igned by and bear ing the name and
address of the purchase and the number of his
regis t rat ion cer t i f icate to  the ef fect ,  that
the property or eervice wae purchaaed for
rega le ,  t he  rece ip t s  f rom a l l  sa les  sha l l  be
deemed taxable.  The cer t i f icate here in
required shall  be in the form the Mayor Ehall
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preecrLbe and,  Ln cas€ no cer t i fLcate Le
furnl.ehed or obtalned prlor Eo the tLne the
eale Lg consuff i iaEed, the tax ehall  apply ag Lf
the eale were made at ret,aLl [emphasis
suppl ied l  .

D .C .  Code  S  47 -2010  (1997 ) .  No te  t ha t  Sec t i on  2005 (3 )  r e fe r s  t o

sa les  I ' t o  semipub l i c  i ns t i t u t i ons . "2  Here ,  t h i s  i s  no t .  re levan t .

The appl icable regulat ions c lear ly  requi re that  a  vendor  must

co l lect  a  sa les tax even f rom "ent i t ies c la iming exempt  s tatus

.  un less the vendor  is  presented wi th  an exempt ion cer t i f icate.  t '

9  DCMR S  417 .8  (1959 ) .

The refund statute prov ides in  per t inent .  par t :

Any tax that  has been erroneously  or  i I legaI ly
co l l ec ted  sha11  be  re funded  i f  app l i ca t i on
under  oath is  f i led wi th  the Mayor  for  such
refund within 3 years from the payment
thereof .  Such appl icat ion may be made by
the pereon upon whom such tax was impoeed and
who hag actually paid the tax. When an
appl icat ion is  made by a vendor  who has
col lected re imbursement  of  such tax,  no actual
refund of  monies sha1l  be made to such vendor ,
un t i l  he  sha l l  f i r s t  es tab l i sh  to  the
sat is fact ion of  the Mayor ,  under  such
regulat ions as the Mayor  may prescr ibe,  that
the vendor has repaid to the purchaser the
amounL for  which the appl icat ion for  re fund is
made .

D .C .  Code  S  47 -2020 (a )  l emphas i s  supp l i edJ .

I I I .  FACTS NOT IN DISPUTE

The fo l lowing mater ia l  facts  are not  in  d ispute between the

taxpayer  and the Dis t r ic t . .

2Passages of  th is  quoted language are h igh l ighted because of
the i r  impor t .ance to  the arguments of  the par t ies here in.
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The taxpayer  here in purchased ut i l i t ies  for  d i rect  use in  i ts

manufactur ing of  asphal t .  None of  these purchaees were for

" r esa le "  o f  any  k i nd .

The  D is t r i c t  i ssued  to  the  Pe t i t i one r  on  Augus t  31 ,  1995  a  tax

exempt ion  ce r t i f i ca te  w i th  an  e f fec t i ve  da t .e  a l so  o f  Augus t  31 ,

1995 .  The  documen t  i s  t i t l ed ,  "Cer t i f i ca te  o f  Spec i f i c  Exempt ion . ' ,

I t  does not  bear  any reference to  ' r resale"  and does not  purpor t  to

be  a  ' r r esa le  ce r t i f i ca te .  " I t  is  undisputed that  the Pet i t ioner

d id not  possess any exempt ion cer t i f icate on any of  the dates for

which a refund was denied and which is  the subject  o f  th is  appeal .

The c la im for  re fund was submit ted to  the Dis t r ic t  o f  Columbia

in  a  l e t t e r  o f  Sep tember  18 ,  1995 .  f n  a  fo I l ow-up  l e t te r  o f

October  22,  1995,  counsel  for  the taxpayer  noted t .hat  he had

inadve r ten t l y  f a i l ed  to  f i 1e  the  reques t  f o r  re fund  "under  oa th , ' l

but  that  he was submit t ing therewi th the appropr ia te oath.  He

added,

Because of  th is  j -nadver tent  overs ight ,  we wi l l
wa i t  an  add i t i ona l  t h i r t y  (30 )  day  pe r iod  fo r
your  response.  Fai l ing a response,  we wi l l  a t
that t ime presume that you have denied our
appl icat ion and f i le  our  fur ther  appeal  in  the
Super ior  Cour t .

I n  a  l e t . t e r  i ssued  on  Oc tobe r  23 ,  L995 ,  t he  Depar tmen t  o f

F inance and Revenue denied the c la im for  re fund,  based upon two

reasons :  (1 )  t ha t  on l y  t he  vendor  ( t he  u t i l i t y  PEPCO) ,  no t  t he

taxpayer ,  could request  a  refund;  and (2)  that  the sa les tax

exempt ion  ce r t i f i ca te  tha t  was  i ssued  e f fec t i ve  Augus t  31 ,  1 -995  I ' i s

not ,  re t roact ive.  I '  The reference to  the cer t i f icate was ment ioned

in furt.her explaining why the Department did not expect to see
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PEPCO apply  for  a  refund on behal f  o f  the taxpayer .  This  le t ter

was s igned on behal f  o f  the Depar tment  by Mark I .  Gr ipentrog,  then

the  AcE ing  Assoc ia te  D i rec to r .

Reca l l i ng  the  i n i t i a l ,  i nadve r ten t  om iss ion  o f  t he  oa th  f rom

the taxpayer ,  the record ref lects  that  the Dis t r icE d id not  ra ise

th is  as a bas is  for  denying the request  for  re fund.  The Cour t

recogn izes  tha t  t he  D is t r i c t ' s  response  l e t te r  came on ly  one  day

a f te r  t he  ma i l i ng  o f  t he  oa th .  However ,  t he  D is t r i c t  d id

subsequent ly  contact  the taxpayer  to  re i terate the denia l  o f  the

reguest  for  re fund.

In  a  l e t t e r  i ssued  on  December  23 ,  1996 ,  Mr .  Gr ipen t rog  no ted

that  the taxpayer  had contacted the Mayor  in  a fur ther  ef for t  to

ob ta in  a  re fund .  The  Ac t i ng  Assoc ia te  D i rec t .o r  s ta ted :

As prev ious ly  s tated to  you in  our  le t ter
da ted  Oc tobe r  23 ,  L996 ,  D is t r i c t  Pav ing
Corporat ion (  "DPC' '  )  can not  f i le  the refund
cla im because i t  is  not  considered a vendor
for  co l lect ing the sa le tax and paid to  the
Dist r ic t  o f  Columbia.  DPC has no appeal
r ights  regard ing th is  mat ter  and can not  f i le
a  pe t i t i on  w i th  the  D .C .  Super io r  Cour t .

He  fu r the r  w ro te :

Mr.  Kerwin spoke to  you severa l  t imes in  the
past  regard ing t .h is  mat ter .  He a lso advised
you that the sales tax exempt.ion on
manufactur ing,  assembl ing,  process ing or
re f i n ing  i s  no t  re t roac t i ve .

Let ter  f rom Gr ipentrog to  Pet i t ioner  dated December 23,  1 ,996.

Noth ing fur ther  was inc luded or  c i ted in  th is  le t ter  as the

basis  for  denia l  o f  the reguest  for  re fund.  Noth ing was stated

about  the oat .h ,  e i ther  as to  i ts  or ig ina l  absence or  i t .s  la ter

submiss ion.  I t  is  ev ident . ,  then,  that  the c la im for  re fund was not
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denied because i t  had been submit ted or ig ina l ly  wi thout  be ing under

oa th .

rn  an  a t tempt  to  comp ly  w i th  th i s  re jec t i on  l e t t e r ,  t he

taxpayer  submit ted a fur ther  le t ter  Eo PEPCO, ask ing Ehe ut i l icy  to

demand a refund on its behalf or Lo permit the taxpayer to sue the

D is t r i c t  i n  t he  name o f  PEpco  as  a  pe t i t i one r .  Th i s  l e t t e r  o f

March 5,  1995 was sent  by chr is topher  M.  Kerns,  and is  appended as

part, of Exhibit 4 to the Motion for Summary Judgment.

PEPco  re fused  a l l  o f  t hese  reques ts ,  i n  a  re t te r  o f  March  25 ,

1,996 s igned by John .T.  Su11ivan,  the Associate Genera l  Counsel .  In

h is  le t ter ,  he wrote that  pEpco agreed wi th  the taxpayer  that

Dis t r ic t  Paving had standing to  pursue i ts  own c la im for  re fund,

but  that  PEPco in  any event  wourd not  par t , ic ipate in  any such

c la  j -m .  He  s ta ted ,

fnso fa r  as  i L  i s  ou r  pos i t i on  tha t  D is t r i c r
Paving may pursue i ts  re fund c la im wi thout
PEPCO's  pa r t i c i pa t i on ,  w€  a re  no t  i nc l i ned  to
pa r t i c i pa te  w i th  D is t r i c t  pav ing  as  a  pa r t y  t o
the  p rocess .

This  le t . ter  is  found in  the record as an at tachment .  to  the

"Opposi t ion of  Pet i t ioner  Lo Respondent 's  Cross-Mot ion for  Summary

'Judgment  and Reply  of  Pet i t ioner  to  Respondent ,  s  opposi t ion to

Pet i t ioner 's  Mot ion for  Summary Judgment . , l

f t  is  undisputed that  Washington Gas never  responded at  a l l  Eo

a s imi lar  request  f rom the taxpayer .  This  request  for  he lp was

embod ied  i n  a  l e t . t e r  o f  March  6 ,  ] -996  to  John  Jay  Keane ,  , J r . ,  Esq . ,

V ice Pres ident  and Genera l  counser  of  washingt .on Gas.  A copy of

t .h is  le t . ter  is  appended as par t  o f  Exhib i t  4  to  the Mot ion for
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Summary Judgment.

IV. DISPOSITION OF THE CROSS-MOTIONS FOR SUI"IMARY WDGMENT

A. The Standincr  Issue.

The taxpayer has standing to f i le the instant Superior Court

pe t i t i on ,  as  we l l  as  s tand ing  to  seek  a  re fund  a t  t he  agency  l eve l .

This  pr inc ip le  is  e luc idated in  t .wo ways.

l - .  Statutory  In terpretat ion.

F i rs t ,  the Code i tse l f  prov ides that  an appl icat ion for  re fund

"may be made" by the 'rperson against whom such tax was imposed and

who  has  ac tua l l y  pa id  t . he  tax .  "  D .C .  Code  S  47 -2020  (1997)  .

Wi thout  quest ion,  th is  is  the taxpayer  here in.

The vendor  (any ut i l i ty  here in)  cer ta in ly  was not  the person

who ' racLual ly"  pa id the tax,  because the vendor  j -s  noth ing more

than a mere co l lect ion agent .  The reference to  the person r rwho

actual ly  pa id the Laxrr  is  a  common sense reference to  the person

who suf fered Lhe f inancia l  1oss.  The money co l lected for  the tax

was a f inancia l  loss to  the purchaser  of  the ut i l i ty  power,  but  not

a loss to  the ut i l i ty  comPanY.

The Cour t  recognizes parenthet ica l ly ,  as nei ther  par ty  appears

to do in  th is  case,  that  the Code prov ides that  vendors are equal ly

ent i t led to  seek refunds.  The Code speaks separate ly  as to  those

who "act .ua11y ' ,  pay the tax and those who col lect  such tax.  Sect ion

2O2O (a)  cont .a ins the second prov is ion that  r rwhenrr  a  vendor  is  the

ent i ty  that  seeks a refund,  no refund wi l l  be made unt i l  the vendor
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can prove that  he,  she or  i t  has a l ready re imbursed the af fected

t.axpayer. The use of the term rtwhenrr means that there may be

occasions on which Ehe vendor  is  not  in  fact  the ent i ty  or  person

who wi l l  be seeking the refund.

This  a l ternat ive reference to  vendors as persons who can seek

refunds would be to ta l ly  super f luous i f  the only  person ent i t led to

do so was t ,he vendor .  In  that  event ,  the Code would s imply  s tate

that only a vendor can apply for a refund, and there would be no

need to refer to those rrupon whom such tax was imposed and who has

act .ua l1y paid the Lax.  "  I f  anyth ing,  th is  Cour t  in terprets  Sect ion

2020 G) t .o  underscore (not  obfuscate)  the f  act  that  ind iv iduals  who

pay sa les taxes do indeed have the r ight  to  appeal  the co l lect ion

o f  sa les  taxes .  Th i s  i s  no t  a  c lose  ques t i on .3

Al though the Dis t r ic t  has tendered very cogent  and log ica l

reasons as to  why vendors,  ra ther  than purchasers,  are charged wi th

the  respons ib i l i t y  o f  co l l ec t i nq  sa les  taxes ,  t he  D is t r i c t  has

never  of fered any rat ionale to  expla in  why ind iv idual  purchasers

should be barred f rom pursuing the i r  own refunds.

Fo r  examp le ,  t he  D is t r i cL  re fe rs  to  the  vas t  mu l t i t udes  o f

persons and ent i t ies who make purchases of  a l l  types of  goods and

3The prov is ion for  t .he opt ion of  a  vendor  to  seek a refund of
taxes paid by a customer is  not  d i f f icu l t  to  understand.  There may
be s i tuat ions j -n  which sa les taxes are erroneously  co l lected f rom
a purchaser  who is  unquest ionably  exempt ,  where the co l lect ion was
made through the personal  negl igence of  a  vendor 's  employee.  In
that event, a large corporate vendor might determine that good
customer re la t ions would just i fy  re imburs ing the c l ient  immediate ly
and seeking a refund at  the vendor 's  own expense.  Thus,  a l lowing
(but not reguir j-ng) vendors to seek refunds is a reasonable option
enacted by the leg is la ture.
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serv ices.  Sure1y,  i t  would be impossib le  for  the Government  to

ef fect ive ly  co l lect  gross receipt ,s  taxes by having to  chase down

members of  t .he genera l  publ ic  or  myr iad ind iv idual  bus inesses.{

By contrast ,  however ,  the Dis t , r ic t  has never  prof fered that  th is

Eype of  catast rophic  numerosi ty  problem actual ly  ex is ts  at  the

opposi te  end of  the taxat ion process,  i .e .  requests for  re fund and

pursui t  o f  cour t  appeals .  There,  the taxpayer  (not  the Government)

is  the only  protagonis t .  In  these k inds of  tax appeals ,  the

Dist r ic t  wi l l  a lways be deal ing wi th  a d iscrete par ty  opponent  (not

a  p rove rb ia l  cas t  o f  t housands ) .

The Dis t r ic t  has never  c la imed that  i t  would be pre jud iced by

having t .o  respond to requests for  re funds of  sa les taxes s imply

because the reguester  is  the af fect ,ed taxpayer .  The Cour t

independent ly  does not  d iscern that  there is  any such pre jud ice.

At .  ora l  argmment ,  th is  Cour t  asked the Dis t r ic t  whether  i t  was

aware of any Distr ict vendor that had ever sought a refund for any

purchaser .  Counsel  for  the Dis t . r ic t  knew of  none.  Moreover ,  the

D is t r i c t  has  no t  c i t ed  p roo f  t ha t  any  j u r i sd i c t i on  i n  t he  Un i ted

Stat .es prec ludes taxpayers f rom pursuing refunds of  the i r  own sales

Eaxes .

nThe Dis t r ic t  has correct ly  po inted out :  "The purpose of  the
laws is to streamline the procedures involved in the payment to and
col lect ion f rom vendors of  sa les taxes.  This  e l iminates the
potent ia l  n ight .mare of  deal ing ind iv idual ly  wi th  each purchaser ,
and  p laces  the  respons ib i l i t y  on  each  vendor . ' r  Responden t ' s
Memorandum of  Points  and Author i t ies in  Opposi t ion to  Pet i t ioner 's
Mot ion for  Summary Judgment ,  aE 2.  Clear1y,  th is  ra t ionale appl ies
to the co l lect ions process,  but .  not  to  the refund process (where
the taxpayers ind iv idual ly  must  approach the Dis t r ic t  ra ther  than
the Dis t r ic t  pursuing hundreds of  thousands of  taxpayers) .
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2 .  Due  Process  Cons ide ra t i ons .

secondly ,  pure ly  as a mat ter  o f  due process,  i t  would be

unconstitut ional t .o require that taxpayers rely upon vendors in

order  to  pursue Ehei r  r ight  to  a refund for  i I legal ly  co l lected

taxes.  The Dis t r ic t  has not  addressed the due process issue,  even

t.hough the Petit ioner has amply highlight.ed how due process is

compr i sed  by  the  D is t r i c t ' s  app roach .

The pr inc ip les of  due process,  as they apply  to  taxat ion,  are

very s t . ra ight forward.  Due process is  a  mat ter  o f  hav ing c lear  and

re l i ab le  access  to  j us t i ce ,  an  avenue  o f  red ress  aga ins t  t he

Government.

I t  is  a  bas ic  tenet  o f  procedura l  due process (under  the F i f th

Amendment) that propert.y cannot be taken from a cit izen by the

Government  wi thout  just  compensat ion. See  Un i ted  S ta t .es  v .

Reyno lds  ,  397  U .  S .  L4  ,  L5 -16  (1970)  ;  S i t t . en fe ld  v .  Tob r ine r  ,  L4B

U.S .App .D .C .  1L3 ,  115 ,  459  F .2d  LL37 ,  1 t_39  (1972 ) .

Fur thermore,  F i f th  Amendment  r ights  apply  to  the Government ,s

tak ing  o f  pe rsona l  p rope r t y  as  we l l  as  l and .  See ,  e . s . ,  Ha ldeman

v .  F reeman ,  558  F .Supp .  514 ,  518  n .11  (D .D .C .  1983 )  ( t ak i ng  o f

documents) .  Money is  cer ta in ly  personal  proper ty .  For  these

reasons,  the tak ing of  money through taxat ion a lways impl icates the

r ight  to  due process of  law.  This  is  fundamenta l  to  any scheme of

taxa t  i on .

For  a host  o f  pract ica l  reasons,  vendors are a to ta l ly

unre l iab le avenue of  redress against  the Government .  For  example,

s ince they are not  the real  par t ies in  in terest ,  t .hey have
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absolute ly  no impetus Eo voluntar i ly  spend the i r  own t . ime and

resources to  represent  customers.  Here,  PEPCO f la t Iy  re fused to do

so,  and Washington Gas asser tedly  would not  even condescend to

respond  a t  a l l  t o  t he  taxpaye r ' s  reques t  f o r  he lp . s

Since the Code does not require vendors to pursue t.ax refunds

(even though th is  is  permi t t .ed) ,  a  taxpayer  would not  have a

legal ly  cognizable cause of  act ion against  any vendor  that  re fuses

to seek a refund on i ts  behaI f .5  Even though the Code expl ic i t ly

burdens vendors wi th  the obl igat ion to  co l lect  the tax,  the Code

creates no concomitant  duty  to  pursue refunds or  appeals .

fn  add i t i on ,  vendors  wou ld  have  a  bu i l t - i n  con f l i c t  o f

in terest  in  pursuing appeals  or  demanding refunds because vendors

are compensated by the Dis t r ic t  for  serv ing as co l lect ion agents.

Fur thermore,  t .he Dis t . r ic t '  s  pos i t ion is  predicated on the

assumpt ion that  t .he same vendor  that  co l lect .ed the d isputed tax

would s t i l l  be in  ex is tence at  a  t . ime when the taxpayer  would want

to demand a refund.  There is  no factual  bas is  for  making such a

broad presumpt ion.

Vendors come and go.  Vendors,  bot .h  large and smal I ,  somet . imes

declare bankruptcy or  go out  o f  bus iness for  leg i t imate reasons.

sThe  Pe t i t i one r ' s  asse r t i on  to  th i s  e f fec t  has  neve r  been
cha l l enged  by  the  D is t r i c t .

6 ln terest ing ly ,  i t  is  not  c lear  that  the ut . i l i ty  companies are
aware of  th is  l i t igat ion,  even though they were on not ice of  the
t .axpayer 's  in i t ia l  e f  for ts  to  obt .a in  refunds at  the agency 1evel .
No vendor has sought to part icipate as an intervenor or as amicus
cur iae.  They may be unaware that  the Dis t r ic t  is  tout ing them as
the sa lvat , ion for  customers who desi re to  obta in refunds of  sa les
taxes .
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A11 vendors do not  necessar i ly  cont inue to  ex is t  in  perpetu i ty ,  and

they aI I  do not  necessar i ly  leave a successor  in  in terest . ,  wi th  the

resources Eo f inance potent ia l ly  thousands of  tax appeals .  Thus,

an ent. i ty that stands in the shoes of the taxpayer (under the

Dist r ic t 's  argument)  may d isappear  in  a serendip i tous way.  This  j -s

sure ly  a threat  to  due process.  Under  the Dis t r ic t ,s  theory,  the

personal  generos i ty  and f inancia l  fa te of  a  vendor  is  the keystone

t .o  a taxpayer 's  ab i l i ty  to  seek redress of  i ts  gr ievance against

the tax author i ty .  This  is  u t ter ly  in to lerable f rom a due process

s tandpo in t .

Other  problems abound as wel I .  Under  t .he Dis t r ic t 's  theory of

vendor-dependence for  re funds and appeals ,  taxpayers would suf fer

at the whim of vendors who make mistakes, such as those lawyers who

commit  malpract ice,  or  who would not  necessar i ly  exerc ise good

judgment  in  pursuing cases or  set t l ing them. This  putat ive web of

dependence upon vendors as forced f iduc iar ies and tax avengers is

untenable as a mat ter  o f  law.

The instant  case por t rays a c lass ic  example of  a  taxpayer  le f t

in  the lurch because of  the unwi l l ingness of  two vendors to  have

any connect ion to  a tax appeal  or  to  request  a  refund.  The

Dist r ic t  has never  expla ined why the r ight  o f  any taxpayer  to  seek

redress against  the government  should be foresta l led in  th is

capr ic ious manner .

For  a l l  o f  the reasons set  for th  here in,  there is  no doubt

that  taxpayers do have standing to  seek refunds f rom the Dis t r ic t

and to resorL to t.he courts when such requests are denied.
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B. The SupplenentatLon of the Oath.

The taxpayer does not dispute that a request for refund must

be made under  oath.  The Dis t r ic t  argues that ,  s ince the or ig ina l

request  was not  made under  oath,  the taxpayer  is  ent i t led to  no

re l ie f  whatsoever ,  regard less of  o ther  arguments and content ions.

The record is  c lear  that .  the taxpayer  rea l ized i ts  inadver tent

error  in  not  prov id ing an oath in  i ts  or ig ina l  le t ter  request ing a

refund.  That  omiss ion was remedied in  a subsequenL mai l ing to  t .he

D is t r i c t .  I t  i s  a  fac t  t ha t  t he  DFR neve r  re jec ted  the  reques t  f o ra

re fund  based  upon  the  oa th  i ssue  a t  a l l .  S ince  the  D is t r i c t  c i t es

no legal  aut .hor i ty  that  prec ludes supplementat ion or  amendment  of

in i t iar  reguest .s  for  re funds,  the Dis t r ic t  is  esLopped f rom

compla in ing now about  the supplementat ion.

C .  T h e  C e r t , i f i c a E e  I s e u e .

The taxpayer contends that the refund issue concerns only the

quest ion of  whether  Dis t r ic t .  pav ing was operat ing wi th in  i ts

s tatutory  exempt ion at  the t ime of  these pr ior  purchases.

The unique issue in  the instant  case is  that  the code,s

re fe rences  to  ce r t i f i ca tes  re la tes  on l y  to  ce r t i f i ca tes  tha t  deno te

purchases that  are for  I ' resa1e.  "  rn  other  words,  the only  exempt

sales for  which a pre-sa le cer t i f icate is  c lear ly  requi red are

those that  re la te to  purchases f rom wholesalers  who prov ide goods

dest . ined to  be so ld once again at  re ta i l  pr ices.

The code does not expressly speak to the requirement of re-

sa le cer t i f icat ,es for  purchases that  can be determined to be exempt
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fo r  pu rposes  o f  t he i r  "end  use , r r  e .q .  manu fac tu r i ng .

The Dis t r ic t  argues that  Pet i t , ioner  here in is  not  ent i t led t ,o

a refund because of  a  munic ipa l  reg 'u la t ion that  asser ted ly  regui red

Dist r ic t  Paving to  present  an exempt ion cer t i f icate for  each and

every sa le for  which i t  now seeks a refund.

From two d i f ferent  s tandpoints ,  the taxpayer  here in is

ent i t . led to  summary judgment .

This  Cour t  wi l l  address here in as fo l lows (1)  the common law

bas is  fo r  re jec t i ng  the  D is t r i c t ' s  a rgumen t  and  (2 )  t he  co r rec t

app l i ca t i on  o f  t he  regu la t i on  upon  wh ich  the  D is t r i c t  re l i es .

L.  Common law author i tv .

In  the Dis t . r ic t  o f  Columbia,  there are no jud ic ia l  op in ions of

any k ind ( f rom Iocal  or  federa l  courLs)  that  are d isposi t ive or

even re levant .  For  th is  reason,  the Cour t .  looks to  the common 1aw

of  Mary land for  legaI  pr inc ip les and analys is  that  would be

inst . ruct ive.  "Mary land,  the source of  the Dis t r ic t . 's  common 1aw

t i s l  an  espec ia l l y  pe rsuas i ve  au tho r i t y  when  the  D is t r i c t ' s  common

law  i s  s i l en t .  "  Napo leon  v .  Hea rd ,  455  A .2d  901 ,  903  (D .C .  1983 ) ;

see  Hu1 I  v .  Ea ton  Co rp .  ,  263  U .S .App .D .C .  311  ,  376 -L7 ,  825  F .2d

448 ,  453 -54  (1987) .  Wh i l e  the  taxpaye r  re l i es  on  Mary land  1aw,  the

Dist r ic t  has not  prof fered any compet ing or  d is t inguishable case

law f rom any other  s tate.

In  the instant  I i t igat ion,  the common 1aw of  Mary land

addresses the exempt ion issues at  hand very prec ise ly .  In  fact ,

the re levant  Code prov is ions in  Mary land are ident icaL to  those of
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the Dis t r ic t  o f  Columbia.  In  in terpret ing i ts  Code and the re la ted

regulat ions ( that  are a lso near ly  ident ica l  t ,o  ours) ,  the h ighest

court of Maryland has provided a logical road map for resolving

th i s  case .

The appel la te dec is ion that  gu ides th is  Cour t  is  the decis ion

in  F .&  M.  schae fe r  B rew inq  co .  v .  compt ro l re r  o f  t he  T reasu ry ,

supra.  fn  th is  op in ion,  the h ighest  cour t  o f  Mary land convinc ing ly

re jec ts  the  same pos i t i on  a rgued  by  the  D is t r i c t  t o  t h i s  Cour t .

The analogous nature of  the l i t igat ion there in regui res deta i led

ana lys i s  as  fo l l ows .

The taxpayer  in  Schaefer  had purchased e lect r ic i ty  in  the

years  7954 ,  L955 ,  and  1965  on  wh ich  i t  pa id  sa les  taxes  to ta l i ng

$ l -0 ,585 .91 .  The  taxpaye r  (no t  t he  vendor )  demanded  a  re fund  and

th is  request  was denied by the comptro l ler .T The denia l  was

af f i rmed by the Mary land Tax Cour t  and the Bal t . imore Ci ty  Cour t .

The facts  in  Schaefer  demonstrated the fo l lowing:

O f  t he  e lec t r i c i t y  so  pu rchased ,  94 .92  was
used for  manufactur ing and processing beer  at
Schae fe r ' s  Ba l t imore  p Ian t .  The  rema in ing
5.1? was used for  nonmanufactur ing purposes.
D ur ing th is  per iod Schaefer  d id  not  ho ld an
exempt . ion cer t i f  icate issued by t ,he
Comptro l ler  pursuant  to  the Comptro l ler ,  s  Rule
24  (d )  ,  no r  d id  i t s  u t i l i t y  ho ld  a  resa le
ce r t i f i ca te  f rom Schae fe r .

Id .  a t  41,6 .

The Mary land statute that  was in  ef fect  a t  the t , ime,  Sect , ion

333  o f  A r t i c l e  81  (1955 ) ,  p rov ided  i n  pe r t i nen t  pa r t  as  f o l l ows :

7 rn  schae fe r ,
s tanding to  seek a

there was no content ion
refund or  to  l i t igate

that the taxpayer had no
the denia l  o f  a  refund.
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I t .  shaI l  be presumed that  a l l  sa les of
tangib le personal  proper ty  and serv ices
ment ioned in  th is  subt i t , le  are subject .  to  tax
unt i l  t .he contrary  is  establ ished,  and the
burden of  prov ing that  a  sa le is  noE taxable
hereunder shal1 be upon the vendor or the
purchaser  as the case may be.  Unless the
vendor shall  have taken from the purchaser a
cer t . i f icate s igned by and bear ing the name and
address of the purchaser and the number of his
regis t rat ion cer t i f icate to  the ef fect  thaE,
the property or eervl-ce was purchaeed for
resale,  the sa le shaI1 be deemed a taxable
sa le  a t  re ta i l .  The  ce r t i f i ca te  he re in
requi red sha1I  be in  such form as the
Comptro l ler  shaI1,  by regulat ion,  prescr ibe
and  in  case  no  ce r t i f i ca te  i s  f u rn i shed  o r
obta ined pr ior  to  the t ime the same is
consummated,  the tax shal l  apply  as i f  the
sa le  were  made  a t  re ta i l .

I d .  a t  4 ] - 7 .

The language quoted above is virtual ly ident. ical to t.he

co r respond ing  po r t i on  o f  t he  D is t r i c t  o f  Co lumb ia  Code ,  D .C .  Code

s  47 -2010  (1997 )  . 8

The Court of Appeals of Maryland examined other relevant parts

of  i ts  Code that  are a lso the same as the corresponding sect ions of

the Dis t r ic t  o f  Columbia Code.  The Cour t  in  Schaefer  considered the

ro le of  the Comptro l ler 's  RuIe 24,  which was promulgated to  deal -

w i th  the  exempt ion  o f  pu rchases  o f  u t i l i t i es ,  o i l  and  coa l .

The Comptro l ler 's  RuIe 24 exempts f rom sales tax the purchase

of  any "e lecLr ic i ty  consumed in  manufactur ing for  operat ing

mach ine ry ,  l i gh t i ng  and  hea t i ng  a  fac to ry  o r  shop .  "  I d .  a t  4L9 .

Ru le  24  (d )  p rov ides :

sThe only  d i f ferences are minor  mat ters  of  punctuat ion,  as
we l l  as  the  D is t r i c t  o f  Co lumb ia  Code 's  re fe rences  to  " rece ip t s
f rom the sa le of  tangib le personal  proper ty ,  "  instead of  re ferr ing
Lo  I ' sa1es "  o f  such  p rope r t y .  These  d i f f e rences  a re  mean ing less .
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Exemption Cert i f icat .e: Every purchaser
purchasing natura l  or  ar t i f ic ia l  gde,
e lect r ic i ty  or  s team for  any purpose c la imed
to be exempt  f rom or  not  subject  to  tax,  in
order  to  gual i fy  for  the exempt ion,  must
present  ev idence sat is factory to  the
Comptrol ler t .hat the sale is exempt under the
foregoing rules and must obtain from the
Comptro l ler  an Exempt ion Cer t i f icate to  be
presented to  h is  Vendor .

Id .  Th i s  ' tRu le "  i s  i den t i ca l  t o  a  D is t r i c t  o f  Co lumb ia  Mun ic ipa l

Regu la t i on  on  wh i ch  t he  D i s t r i c t  r e l i es :  9  DCMR 5444 .1 -0  (L995 ) .

fn  Schaefer ,  the Comptro l ler  argued that  Rule 24 (d)  should be

in te rp re ted  to  mean  t . ha t  a r r resa le "  ce r t i f i ca te  i s  requ i red  by

those who purchase exempt  ut i l i ty  serv ice used in  manufactur ing,

where the issue of  " resale ' r  is  not  re levant , .  In  other  words,  the

Comptro l ler  argued that .  a  " resale cer t i f icaterr  should be

interpreted to  mean (gener ica l ly )  any cer t i f icate of  exempt ion f rom

sale tax.  The Of f ice of  Corporat ion Counsel  in  the instant  case

has made the very same argument  wi th  respect  to  the analogous D.C.

regu la t i on ,  i . e .  9  DCMR 444 .L0 .

The  Compt . ro l l e r ' s  i n te rp re ta t i on  o f  t he  ce r t . i f  i ca te

regui rement  was sguare ly  re jected by the Cour t  o f  Appeals  of

Mary land,  concluding that  the s tatuEe was not .  ambiguous as to  i ts

exc lus i ve  re fe rence  to  I ' r esa1e"  ce r t i f i ca tes .  Schae fe r ,  . ggp ra . ,  a t

4 r9 .

In  other  words,  the Mary land Cour t  o f  Appeals  refused to apply

and re ly  upon a mere ru le  to  create new law in  p lace of  s tatutory

language that  was never  enacted.  This  Cour t  must  do t .he same.

Doing otherwise would have been improper under both Maryland 1aw

and the law of  the Dis t r ic t  o f  Columbia,  where pr inc ip les of
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statutory in terpretat ion are appl ied. A regulat ion cannoE

neutra l ize or  change a s tatute that ,  is  unambiguous.  See

Compt ro l - I e r  o f  t he  T reasu ry  v .  Amer i can  Cyanamid ,  2L4  A .2d  595 ,  604

(Ua .  1955) .  The  D is t r i c t  o f  Co lumb ia  Cour t  o f  Appea ls  l i kew ise  has

observed that  a l t .hough an agency 's  in terpretat ion of  a  s tatute that

i t  must  execute should be g iven considerable deference,

in terpretat ion that  is  j ,nconsis tenE wi th  the s tatute must  be

re jec ted  by  the  cou r t s .  Cooper  v .  D i s t r i c t  o f  Co lumb ia  Dep t .  o f

Emp lo l rmen t  Se rv i ces ,  588  A .2d  LL72 ,  ] -L ' 75  (D .  C .  1991)  .

The Dis t r ic t  o f  Columbia Code,  l ike that  o f  Mary land,  is  not

ambiguous on the issue at  hand,  i .e .  taxpayers such as Dis t r ic t

Paving and Schaefer Brewing Company are simply not to be taxed on

the purchase of  u t . i l i ty  power for  use in  the i r  manufactur ing.  No

agency ru le  or  bureaucrat ic  pract ice can a l ter  th is  pr inc ip le .  e

The Maryland Court of Appeals set forth more precisely why it .

i s  t . ha t  t he re  i s  no  need  fo r  a  " resa le "  ce rL i f i ca te  i n  o rde r  f o r  a

ut . i l i ty  to  f igure out  i f  i ts  power is  be ing purchased for

manufactur ing and that  i t  is ,  thus,  exempL f rom taxat ion to  the

customer. The Court. rel ied expressly upon the unique naLure of how

t .he ut i l i ty  indust ry  operates as a vendor .  I t  s ta ted:

In  prov id ing e lect r ica l  serv ice in  an amount
suf f ic ient  for  payment  of  sa les tax averaging

eAs the Uni ted States Cour t  o f  Appeals  for  the Dis t r ic t  o f
Columbia Ci rcu i t  has s t .a ted,  where a s tatute 's  language and h is tory
ind icate c lear  congress ional  in tent ,  cour ts  need not  ever  reach the
issue of  extent  o f  deference to  be accorded to the agency 's
in terpretat ion of  the s tatute,  even j - f  the agency in terpretat ion is
con t ra ry  to  the  cou r t ' s  i n te rp re ta t i on .  T ransb ras i l ,  S .A .  L inhas
Ae reas  v .  Dep t .  o f  T ranspo r ta t i on ,  253  U .S .App .D .C .  31 ,  35 -35 ,  79L
F .2d  202 ,  206 -07  (1985 ) .
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more  t han  $3500 .00  pe r  yea r ,  € r s  i n  t h i s  case ,
an e lect r ic  u t i l i t .y  would be obl iged to  know
something of the operation involved and the
demands  to  be  made  on  i t .  L i kew ise ,  a  u t i l i t y
se l l ing for  resale must  have some knowledge of
demand in order to arrange its own generating
capaci ty .  A wholesaler  o f  some commodi t ies
might or might not know whether a purchaser
in tended  to  rese l1 ,  bu t  t he  u t i l i t y  he re
certainly had knowledge from the nature of the
demand that no resale was involved.
Accord ingly ,  i t  would have been prohib i ted
under  S 333A form accept ing a resale
ce r t i f i ca te .

fd .  a t  4L8 .  C1ear l y ,  a  u t i l i t y  wou ld  ve ry  we l l  know whe the r  an

ent i ty  such as Dis t r ic t  Paving was ser ious ly  t ry ing to  re-se l l  the

same e lect r ic  power t .hat  i t  purchased.

The log ic  of  the above-quot .ed passage f rom Schaefer  is

inescapable.  This  Cour t  adopts i t  in  pr inc ip le  and appl ies i t

he re in .

As  a  p rac t i ca l  ma t te r , the Maryland court r ea l i s t i ca l l y

to  obta in non-recognized that  there is  no way for  a  purchaser

exempt .  e lect r icaL power wi thout  the ut i l i ty  i tse l f  knowing about  i t .

independently and being simultaneously l iab1e to the Government t.o

remi t  any taxes that  are due.1o This  Cour t  s imi lar ly  looks to  the

10The Maryland court made an informative comparison between
Schaefer  Brewing Co.  and the vendor  in  the case of  Comptro l ler  o f
the  T reasu rv  v .  A t l as  Genera l  I ndus t r i es ,  198  A .2d  85  (Ua .  1964)  .
In  At las,  the purchaser  was in  the business of  manufactur ing
baskets and crates for  packaging vegetables,  poul t ry ,  and other
food .  I d .  a t  87 .  The  vendor  i n  A t l as  was  i n  no  pos i t i on  to  know
or fer ret  out  exact ly  what  any customer was doing wi th  gener ic
products such as packaging. Resales may or may not have been what
was involved.  Schaefer ,  -g-11pr ,8,  d t  418.  The appel la te cour t .  in
A t l as  conc luded  tha t  a  p re -sa1e  exempt ion  ce r t i f i ca te  was  necessa ry
and that  the absence of  one was a leg i t imate basis  for  denying a
refund.  This  ru l ing was express ly  made,  however ,  on the basis  of
the nature of  the business that  was involved and the fact  that
" resa le r rwas  c lea r l y  a  d i spu ted  i ssue .  Th i s  i s  no t  t he  case  i n  the
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prac t i ca l  f ac t s  thaL  a re  ev iden t  he re .11

This  Cour t  must  recognize that  t ,he publ ic  u t , i l i ty  indust ry

opera tes  based  upon  mass i ve  d i s t r i buE ion  capab i l i t y .  A I I  u t i l i t i es

presumably know per fect ly  wel l  who can actual ly  d is t r ibute power

and who cannot .  Moreover ,  no ut i l i ty  company would se l l  i ts  power

to another  ent i ty  that .  is  capable df  making redis t r ibut ion of  power

wi thout ,  do ing so purposely  and wi th  fu I I  knowledge of  the in tent ,  o f

the purchaser .  I t  def ies bel ie f  t .o  suggest  that  a  non-ut . i I i ty  can

re -se I I  e lec t r i c  power  o r  na t .u ra l  gas  acc iden ta l l y  o r

su r rep t i t i ous l y .

The pract ica l  purpose of  issu ing exempt ion cer t i f icates

(whe the r  t . hey  a re  l abe l l ed  I ' r esa le "  ce r t i f i ca tes  o r  any th ing  e l se )

is  to  establ ish a convenient  way of  foresta l l ing f raud against  the

D is t r i c t .  He re ,  t he  rea l i t i es  o f  how a  u t i l i t y  company  marke ts  i t s

commodi ty  serve as the Government 's  sh ie ld  against  f raud.  This  is

inherent ly  why t .he lack of  an exempt ion cer t i f icate for  past

ut i l i ty  power purchases is  o f  no s ign i f icance in  the refund

p rocess .

instant  tax appeal .

1 l l n  i t s  p lead ing ,  t he  D is t . r i cE  has  b r i e f l y  sugges ted  tha t  a
I ' resaLe cer t i f icaterr  i -s  the same document  that ,  is  issued for  a l l
t .ax-exempt  ent i t ies.  However ,  th is  record does not  conta in facts
tha t  su f f i c i en t l y  p rove  th i s  t o  be  L rue .  The  D is t r i c t  has  fa i l ed
to demonstrate that  th is  phrase actual ly  denotes a so l i tary
cer t i f icate that  is  used for  mul t ip le  purposes.  This  is  not  mere ly
a mat ter  o f  semant ics.  In  fact ,  the record here in cont .a ins copies
of  the exempt . ion cer t i f icates that  were eventual ly  issued to the
Pe t i t i one r .  Those  documen ts  a re  fac ia l l y  en t i t l ed ,  r rCer t i f i ca te  o f
Speci f ic  Exempt ion.  "  They conta in no reference whatsoever  to
" resa le .  I '  The  Pe t i t i one r  he re in  has  neve r  he ld  a  so -ca1 Ied
" resa1e"  ce r t i f i ca te .  Th i s  i s  a  phan tom i ssue .
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2 .  Requ la to rv  ana lvs i s .

Whi le  th is  Cour t  adopts the same analys is  employed in

Schaefer ,  the proverb ia l  bot tom l ine remains:  ne i ther  the

Regulat ions nor  the Dis t r ic t  o f  Columbia Code l imi ts  re funds on

stat ,u tor i ly  exempt  ut i l i ty  purchases to  those d iscrete sa les for

which a " resalet r  or  any other  exempt ion cer t i f icate had been

presented at  the t ime of  the purchase.

I r respect . ive of  the analys is  in  Schaefer ,  there is  another

reason why the Dis t r ic t  cannot  prevai l  in  th is  tax appeal .

I t  is  cr i t ica l  to  note that  the regulat , ion upon which the

D is t r i c t .  r e l i es  does  no t  app ly  to  the  i ns tan t  Pe t i t i one r .  An

exis t . ing regulat ion a l ready forb ids the Dis t r ic t  f rom col lect ing

sales taxes f rom ent i t ies such as Dis t r ic t  Paving - -  wi thout .  regard

to  p re -sa le  p resen taL ion  o f  any  ce r t j - f i ca te .  A  ca re fu l  ana lys i s  o f

tha t  regu la t i on  i s  i ns t ruc t i ve .

The  regu la t i on  emphas ized  by  the  D is t r i c t ,  9  DCMR 444 .L0 ,

s ta tes :

Except as othe:*riee provided in thig eecEion,
each  pu rchase r  o f  na tu ra l  o r  a r t i f i c i a l  gds ,
o i l ,  e lec t r i c i t y ,  so l i d  f ue l ,  o r  s team fo r  any
purpose claiming to be exempt from or not
subject  to  t .he tax,  in  order  to  qual i fy  for
the exempt ion,  must  present  ev idence
sa t i s fac to ry  to  the  D i rec t .o r  t ha t  t he  sa le  i s
exempt  under  the Act  and th is  sect ion,  and
must  obta in f rom the Di rector  a  speci - f ic
exemption to be presented to the vendor.

The key language that, robs this regulation of any control l ing

impac t  i s  t he  ph rase ,  " [ e ] xcep t  as  o the rw ise  p rov ided  i n  th i s

sec t i on . "  Th i s  ph rase  means  tha t  Sec t i on  444 .1 -0  mus t  be  read  i n

the to ta l  context  o f  every other  prov is ion of  T i t le  9.
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The Distr ict fai ls to acknowledge that on the very same page

in the Munic ipa l  Regulat ions,  a  c losely  preceding regulat ion does

indeed "otherwise prov ide"  for  the exempt ion f rom taxat ion of  th is

Pe t i t i one r .  Spec i f i ca l l y ,  9  DCMR 444 .7  s ta tes :

The tax shal l  not  apply  to  the receipts  f rom
any of  the types of  sa les exempted under  D.C.
Code  S  47 -200s  (1990  Rep l .  vo l . ) .

This  regulat ion is  a  s tark  and unmistakable admoni t ion to  the

agency not  to  apply  the gross receipts  tax to  the very types of

sa les  a t  i s sue  he re in ,  i . e .  sa l es  o f  t ' na tu ra l  o r  a r t i f  i c i a l  9ds ,

o i 1 ,  e l ec t r i c i t . y ,  so l i d  f  ue I ,  o r  sLeam,  d i r ec t l y  used  i n

manu fac tu r i ng ,  assemb l ing ,  p rocess ing ,  o t  re f i n ing .  "  D .c .  Code  S

47-2005  (11 )  .  No th ing  cou ld  be  c lea re r .  Th i s  regu la t i on  con fo rms

prec i se l y  w i th  the  Code .

S ince  Sec t i on  444 .7  o f  T i t . l e  9  d i rec t l y  app l i es  to  the

Pet i t , ioner  and terse ly  inst ructs  t .he Depar tment  not  to  apply  the

tax ,  t he  D i s t r i c t ' s  r e l i ance  upon  Sec t i on  444 . IO  i s  t o ta l l y

m isp laced .  Upon  re f l ec t i on ,  Sec t i on  444 .L0  has  no  connec t i on  to

the instant  case because,  by i ts  own terms,  i t  covers only  those

sales of  u t i l i ty  power t .hat ,  are not  reached by any speci f ic

s t .a tutory  exempt ion.  This  regulat ion,  in  context ,  is  noth ing more

t .han  a  ca tch -a I I  p rov i s ion .  Th i s  Pe t i t i one r ' s  pu rchases  do  no t

fa I1 in to that .  vaglue category.

In  combinat ion,  the ru l ing in  Schaefer  and the appl icat ion of

Sect ion 444.7 are a powerfu l  bas is  upon which to  grant  re l ie f  to

the  Pe t i t i one r .  Th i s  i s  no t  a  c lose  ques t i on .

This Court concludes only that i f  a taxpayer whose purchases
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of  ut . i l i ty  power are s tatut ,or i ly  exempt  demands a refund,  such

refund cannot  be denied on Ehe basis  of  lack of  presentat ion of  an

exempt ion  ce r t i f i ca te  o r  " resa le r r  ce r t i f i ca te  a t  t he  t ime  o f  t he

pr ior  purchase.  The denia l  o f  re fund cannot  be predicated upon

such a p iece of  paper  i tse l f .  However ,  the Dis t r ic t  may a lways do

in t .he fu ture whaE i t  d id  not  do in  the instant  case,  i .e .  demand

that the taxpayer prove substantively that i t  was actually engaged

in manufactur ing tangib le products  as of  the dates of  the pr ior

purchases for  which a refund is  sought .12 This  would be a to ta l ly

leg j - t imate ingui ry  by DFR when the nature of  the taxpayer 's

business act iv i ty  is  not  a l ready known to the Depar tment .

I n  the  i ns tan t  case ,  t he  D is t r i c t  exp ressed  no  i n te res t  i n

demanding factual  proof  o f  Pet i t ioner 's  past  manufactur ing

act . iv i t ies and would not  even engage the Pet iL ioner  in  such a

chal lenge.  The Cour t  in fers  that  th is  occurred because the

Department was so wedded to the notion Lhat the taxpayer had no

standing to  seek a refund at  a l l .  Rais ing a demand for  proof  o f

past  manufactur ing of  tangib le goods would have been an admiss ion

that  the taxpayer  had standing to  seek a refund.

The burden of  prov ing past  ent i t lement  to  a s tat .u tory

exempt ion wi l l  a lways rest  upon the taxpayer .  Conseguent . ly ,  the

Dist r ic t  may t reat  requests for  re funds by demanding factual  proof

of  the nature of  the taxpayer 's  bus iness operat ions i f  the taxpayer

has no appropr ia te cer t i f icate to  ver i fy  the re levant  per iod of

t2For  an
ent i t lement  to
can  be  eas i l y

establ ished manufactur ing business,  prov ing pasE
the statutory  exempt ion should be s imple,  and facts

corroborated by the ut i l i ty -vendor .



27

exempt ion.13 Hence,  i t  behooves taxpayers such as Dis t r ic t  Paving

to scrupulously  acqui re exempt ion cer t i f icates to  avoid cost ly

factual  presentat ions at  the agency level  when request . ing refunds.

For  a l l  o f  the reasons set ,  for th  here in above,  as to  s tatutory

in terpret .a t ion,  appl icat ion of  munic ipa l  regulat ions,  and

recogni t ion of  per t . inent  common law,  the Dis t r ic t  cannot  prevai l .

wHEREFoRE, ir is by rhe courr rhis d?au{" of April , rsee

ORDERED that  the Pet i t ioner 's  Mot ion for  Summary . fudgment  1s

g ran ted ;  and  i t  i s

FURTHER ORDERED t.hat the Respondent's Cross-Motion for Summary

,Judgment is hereby denied; and it  is

FURTHER ORDERED that  the Pet i t ioner  is  ent i t led to  a refund of

taxes  pa id  on  pu rchases  o f  gas  and  e lec t r i c i t y  f o r  t he  th ree -yea r

per iod fo l lowing the date of  October  22,  ] -996,-  and i t  is

FURTHER ORDERED that  Pet i t ioner  shaI l  f i le  wi th in  30 days

hereof a Motion for Entry of .Tudgment as to the precise amount of

the judgment ,  wi th  prov is ion for  in terest  a t  t .he s tatutory  rate

un t i l  pa id .

t3rn some
readi ly  reveal

cases,  the name of
the nature of  i ts

the corporate taxpayers may not
bus iness .

ty
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