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This mat ter  comes before the cour t  on pet i t ioner ,  rvera

Corporat ion 's ,  appear  of  the assessed value of  a  commerc ia l

p rope r t y  i den t . i f i ed  as  1331  G  s t r ee t ,  N .w . ,  squa re  252 ,  r o t

837 ,  ( t he  "P rope r t y , , )  f o r  Tax  yea r  1995 .  The  D i s t r i c t  o f

co rumb ia  assessed  t . he  p rope r t y  a t  $3 ,d94 ,000 .00 .  pe t i t i one r

d isputed th is  assessment  and appeaLed to the Dis t r ic t  o f

co lumbia Board of  Rear  Proper ty  Assessments Appeals  ( . .Board, , )

on  o r  abou t  Ap r i l  29 ,  1994 .  The  Board  reduced  the  assessmenr ,

however ,  t he  Pe t i t i one r  was  s t . i l r  unsa t i s f i ed .  The  pe t i t i one r

contest ,ed the Board 's  assessment  and subsequent ly  th is

proceeding was brought  before the Cour t .  pet i t ioner  prays that

th is  cour t  reduce the assessment  and va l -uat ion of  the

Proper ty .



The  t r i a l  i n  t h i s  ma t te r  began  on  Apr i l  29 ,  1997  .

Dur ing the course of  the t r ia l ,  the Cour t  heard severa l  days

o f  t es t imony .  A t  t he  c l ose  o f  Pe t i t i one r ' s  case ,  t he

Di-s t . r ic t ,  Respondent ,  moved to d ismiss on the grounds that

Pe t . i t i one r  f a i l ed  to  sus ta in  i t s  bu rden  o f  p roo f .  Th i s  Cour t

has the author i ty  to  susta in a Mot ion to  Dismiss pursuant  to

Ru le  4 I  (b )  o f  t he  Super io r  Cour t  C i v i l  Ru les -  Super .  C t .

C i v .  R .  41 (b )  .  Ru l -e  41 (b )  p rov ides ,  i n  pe r t i nen t  pa r t ,  t ha t :

Fo r  f a i l u re  o f  t he  p la in t i f f  t o  p rosecu te  t . he
Court  f r?y,  sua sponte,  enter  an order  d ismiss ing
the act ion or  any cJ-a im against  the defendant  or
any  c la im  the re in .  Un less  the  Cour t  i n  i t s  o rde r
fo r  d i sm issa l  o the rw ise  spec i - f i es ,  a  d i sm issa l
under  th is  subdiv is ion operates as an
ad jud i ca t i on  upon  the  mer i t s .  I d .

Fur thermore,  when a defendant  makes a Rul -e 41(b)  mot ion

i n  a  n o n j u r y  t r i a l ,  t h e  C o u r t ,  d s  t h e  t r i e r  o f  f a c t ,  i s  n o t

requ i red  to  v iew the  ev idence in  the  r igh t  most  favorab le  to

t h e  p l a i n t i f f  .  S e e  M a r s h a l l  v .  D i s t r i c t  o f  C o l u m b j . a ,  3 9 1  A . 2 d

1 3 7 4  ( D . C .  A p p .  1 9 ' 7 8 ) .  R a t . h e r ,  t h e  C o u r t ' s  d u t y  i s  t o  w e i g h

the  ev idence and cons ider  the  c red ib i l i t y  jus t  as  i t .  wou ld  a t

t h e  e n d  o f  t h e  t r i a l .  S e e  i d . ;  S e e  a l s o  P e r r y  v .  D i s t r i c t  o f

C o l u m b i a ,  4 ' 7 4  A . 2 d  8 2 4  ( D . c .  A p p .  1 - 9 8 4 ) ;  M o n t g o m e r y  w a r d  &  c o .

v .  S m i t h ,  4 I 2  A . 2 d  - / 2 8  ( D . C .  A p p .  1 9 8 0 )  ( o v e r r u l e d  o n  o t h e r



g r o u n d s )  ;  W a r n e r  C o r p .  v .  M a g a z i n e  R e a l t . y  C o . ,  2 5 5  A . 2 d  4 7 9

( D .  C .  A p p .  t 9 6 9 )  .

In  an appeal  o f  rea l  proper ty  Laxes in  the Dis t r ic t  o f

Co lumb ia ,  ds  i n  t h i s  case ,  " [ t ] he  bu rden  o f  p roo f  sha l l -  be

upon  the  pe t i t i one r .  "  Sup .  C t .  Ru Ie  l -2  (b )  .  See  a l - so  Wyner  v .

D i s t r i c t  o f  C o l u m b i a  ,  4 I r .  A . 2 d  5 9  ( D .  C .  A p p .  1 9 8 0 )  .

Spec i f i ca l Iy ,  the  pe t . i t ioner  has  the  burden to  es tab l i sh ,  by

preponderance o f  the  ev idence,  tha t  the  assessment  i s

i n c o r r e c t  o r  i l l e g a l  .  S e e  B r i s k e r  v .  D i s t r i c t  o f  C o l - u m b i a ,

5 1 0  A . 2 d  1 0 3 7 ,  1 0 3 9  ( D . C .  A p p .  r 9 8 5 ) ;  S a f e w a y  S t o r e s  v .

D i s t r i c t  o f  C o l u m b i a .  5 2 5  A . 2 d  2 0 7 ,  2 I L  ( D . C .  A p p .  1 9 8 7 )  .

S imp ly  p rov id ing  an  a l te rna t ive  assessment  va lue  is  no t

su f f i c ien t  to  p rove  tha t .  the  assessment  i s  f lawed because i t

i s  p o s s i b l e  f o r  a s s e s s o r s  u s i n g  i d e n t i c a l  i n f o r m a t i o n  t o

ar r i ve  a t  vary ing  resu l ts  due to  the  use  o f  d i f fe ren t .

a s s e s s m e n t .  m e t h o d s .  S e e  S a f e w a y  a t  2 L I .  I n  a  c a s e  s u c h  a s

th is ,  exper t  wi tness test imony is  requi red in  order  for

Pe t i t i one r  t o  sa t i s f y  i t s  bu rden  o f  p roo f .  The  D is t r i c t  o f

Columbia Cour t  o f  Appeals  has s tated that  "exper t  test . imony is

requ i red  when  the  sub jec t  p resen ted  i s  so  ' d i s t i nc t l y  re la ted

to  some sc ience ,  p ro fess ion ,  bus iness  o r  occupa t ion  as  to  be

beyond t.he ken of t .he average layman. " '  Hughes v. Distr ict of



C o l u m b i a ,  4 2 5  A . 2 d  L 2 9 9 ,  1 3 0 3  ( D . C .  A p p . 1  o a 1  \  c i  t -  i  n rL r e + t ,  - - - - . ^ J

1 1 0 q ,  l r n n  1 T - \  a  A n nL L J J  I  L 4 w  V  \ u .  u .  n l / I / ,Dis t r i c t  o f  Co lumb ia  v .  Dav i s ,  386  A .2d

1 9 7 8 ) .  S e e  a l s o  W a g g a m a n  v .  F o r s t m a n n ,  2 L 7  A . 2 d  3 1 0  ( D . C .

A p p .  l - 9 5 5  )  .

The Cour t  has q iven fu l - I  considerat ion to  a l l  o f  the

documentary ev idence presented at  t r ia l - ,  the Cour t  jacket ,  the

test imony of  the wi tnesses,  and the re levant  1aw.  The Cour t

f i nds  tha t  Pe t i t i one r  d id  no t  mee t  i t s  bu rden  o f  p roo f .

I n  a n  a t t e m p t  t o  m e e t  i t s  b u r d e n  o f  p r o o f ,  P e t i L i o n e r

u t i l i z e d  t h e  t e s t i m o n y  o f  t h r e e  w i t n e s s e s :  S t e v e  Y e t s o ,  R o n

Hudson,  and Qu in ton  Harve l - l - .  Th is  Cour t  f  inds  tha t  Pet i t ioner

w a s  u n s u c c e s s f u l ,  h o w e v e r ,  b e c a u s e  n o n e  o f  P e t i t i o n e r ' s

w i t n e s s e s  w e r e  q u a l i f i e d  a s  e x p e r t s .  P e t i t i o n e r ' s  R u l e

2 5  ( b )  ( 4 )  s t a t e m e n t  d i d  n o t  q u a l i f y  a s  e x p e r t s  a n y  o f  t h e

w i t n e s s e s  c a l l e d  b y  P e t i - t i o n e r  a t  c r i a l l .  T h u s ,  d u e  t o  t h e

fac t  tha t .  Pe t i t ioner  d id  no t  p resent  an  experL  w i tness ,

t  T h e  C o u r t  n o t e s  t h a t  P e t i t i o n e r  f i l e d  a  m o E i o n  o n  M a y  6 ,  1 9 9 7 ,
w e l I  a f t e r  E h e  b e g i n n i n g  o f  t h e  E r i a 1 ,  E o  a m e n d  P e t i t . i o n e r ' s  R u l e
2 6 ( b )  ( 4 )  s t a t e m e n t  a n d  w i t n e s s  I i s t .  T h i s  m o t i o n  w a s  o b j e c t e d  t o
by  Respondent  in  Respondent 's  mot ion  o f  May 9 ,  L997,  and la t .e r
den ied  by  che Cour t .  The Cour t  found tha t  Pet i t ioner  had
suf f i c ien t  t . ime w i th in  wh j .ch  Eo f ind  an  exper t  fo r  th j -s  Er ia l ,
g iven  tha t  the  daEe fo r  submiss ion  o f  the  Ru le  25  (b )  (4 )  s t ,a tement
w a s  D e c e m b e r  2 0 ,  1 9 9 6 ,  a n d  L h e  f i r s t  d a y  o f  t r i a l  w a s  A p r i l  2 9 ,
L > > t .



Pe t i t i one r ' s  w i t nesses  we re ,  f o r  t he  pu rposes  o f  t h i s  t r i a l ,

mere l y  f ac t  w i tnesses

A .  S t e v e  Y e E s o

S t e v e  Y e t s o  i s  t h e  C h i e f  F i n a n c i a l  O f f i c e r  ( " C F O " )  o f

1331  G  S t ree t  Assoc ia tes  L im i t ed  Pa r tne rsh ip  ( "Assoc ia tes " )

Assoc ia tes  has  a  f i f t y  (50 )  yea r  l ease  on  the  sub jec t  p rope r t y

and  ac ts  as  t . he  Pe t i t i one r ' s  au tho r i zed  aqen t  on  a I I  rea l

estate and tax mat . ters  af fect ing the subject  proper ty .  Mr

Ye tso  tes t i f i ed  tha t  he  i s  subs tan t i a l l v  f am i l i a r  w i th  the

poor  condi t ion of  the bui ld ing and that ,  in  h is  op in ion,  the

v a l u e  o f  t h e  s u b j e c t  p r o p e r t y  i s  $ 1 , 1 4 8 , 5 8 8 . 0 0 .  H e  s t a t e d

that  the bui ld ing is

the re fo re ,  sub jec t  t o

regui r ing permiss ion

Board (HPRB) to  raze

Mr .  Ye t so  Ees t i f i ed

the subject  proper ty

costs  would have to

a  h i s to r i ca l l y  des igna ted  s i t e  and ,

the government  imposed rest r ic t ions

f rom the His tor ica l -  Preservat i -on Review

be incurred in razing or redevel-oping the

propert .y and obtaining the necessary approvals from HPRB and

re l -a ted  qovernment  aqenc ies .

or  redevelop t .he proper ty .  Fur thermore,

that ,  due to  both the poor  condi t ion of

and i ts  h is tor ica l  des ignat ion,  enormous

Desp i te  Mr .  Ye tso ' s  f am i l i a r i - t y  w i th  the  rea l  es ta te  aL



B .

i s sue ,  t he  CourL  f i nds  tha t .  Mr .  Ye tso ' s  op in ion  and

conclus ions are unsual i . f ied due to  the fact  that  Mr.  Yetso is

not  gual i f ied as an exper t  in  the area of  commerc ia l  rea l

es ta te  tax  assessmen t .  Fu r the rmore ,  t he  Cour t  no tes ,  ds

po in ted  ou t  above ,  t ha t  Pe t i t i one r  d id  no t  gua l i f y  Mr .  Ye tso

as an exper t  assessor  of  commerc ia l  proper ty .  Therefore,  the

Court .  must  f ind that  Mr.  Yetso i -s  not  crual i f i -ed to  render  an

exper t  op in ion as to  the assessed value of  the commerc ia l  rea l

es ta te  i n  t h i s  ma t t e r .

Ron Hudson

P e t i t i o n e r ' s  s e c o n d  w i t n e s s  w a s  R o n  H u d s o n . Mr.  Hudson

AppeaI

rea l  es ta te

chal lenge

o f  Rea l

Wi th respect  to  the subject  proper ty ,  Mf .  Hudson

tes t i f i ed  tha t  he  rev iewed  the  D is t r i - c t s  assessmen t  o f  t he

subject  proper ty  and expressed h is  d isapproval  o f  the

Comparable Sales Approach.  Mr.  Hudson stated that  the

Comparable Sales Approach,  based on h is  exper ience,  tends to

has been the  Execut ive  D i rec tor  o f  RDP Assessment

S e r v i c e s ,  I n c .  ( " R D P " )  s i n c e  1 9 9 5 .  R D P  p r o v i d e s

appea l  serv ices  to  commerc ia l  bu i ld ing  owners  who

D . C .  r e a l  e s t a t e  t a x  a s s e s s m e n t s  b e f o r e  t h e  B o a r d

Proper ty  Assessments  and Appea ls  (  "Board"  )  .



resul t .  in  substant ia l  er rors  and f laws in  va lu ing commerc ia l

p rope r t i es .

This  Cour t  noLes that  proper ty  assessors and appra isers

are t lp ica l ly  not  qual i f ied to  be exper ts  in  commerc iaL real

es ta te  tax  assessmen t .  Genera l l y ,  t hese  i nd i v idua ls  have

nei ther  the level  o f  t ra in ing,  nor  the teaching or  publ icat ion

exper ience  found  i n  those  assesso rs /app ra i se rs  h i s to r i ca l l y

qual i f ied as exper ts  in  Super ior  Cour t .  See Bres ler  and

Re ine r .  f nc .  v .  D i s t r i c t  o f  Co l -umb j -a ,  No .  5 "778 -93 ,  sJ - i p  op .  a t

2 9  ( D . C .  S u p e r .  C t .  J a n .  3 1 ,  L 9 9 7 ) .  H o w e v e r ,  e v e n  i f  M r .

Hudson possessed the qual i f icat ions necessary to  be considered

an exper t  wi tness,  Mr.  Hudson was not  qual i f ied as an exper t

in  th is  proceeding.  Nei ther  th is  Cour t ,  nor  Respondent  has

any in format ion before i t  showing that  Pet i t ioner  for lowed

Court. rules and procedures in guali fyi-ng Mr. Hudson as an

exper t .  Thus ,  l i ke  Mr .  Ye tso ,  Mr .  Hudson  was  mere l y  a  fac t

w i , t ness  i n  t h i s  p roceed ing .  The re fo re ,  Mr .  Hudson ,s  op in ions

and conclus ions are unqual i f ied wi t .h  respect  to  the assessed

va lue  o f  t he  P roper t y .

C. Quinton Harvel

P e t i t i o n e r ' s  f i n a l  w i t n e s s  w a s  e u i n t o n  H a r v e l ,  t h e



Dis t r i c t ' s  assesso r .  M r .  Ha rve l  t es t i f i ed  t ha t  he  assessed

the property and concluded that the land val-ue was

$3 ,345 ,535 .00  and  t he  imp rovemen t  va lue  egua led  $359 ,454 .00 .

C lea r l y ,  Pe t i t i one r  canno t  no t  seek  to  re l y  on  the  D is t r i c t

assesso r ' s ,  M r .  Ha rve l ' s ,  me re l y  f ac tua l  t es t imony .  Mr .

Harvel 's  test imony suppor ted h is  assessment .  However ,  there

was no exper t  wi tness avai lab le to  prov ide test . imony to

controver t  Mr.  Harvel 's  approach and resul t ing assessment .

Fu r the rmore ,  as  i s  t he  case  w i th  Mr .  Ye tso  and  Mr .  Hudson ,  Mr .

Harvel 's  op in ions and conclus ions are uncrual i f ied.

Lack ing  the  tes t imony o f  an  exper t  w i tness ,  pe t i t ioner

is  ne i ther  ab le  to  o f fe r  op in ions  and conc lus ions  as  to  the

s i g n i f i c a n c e  o f  t h e  l a n d  s a l - e s  u s e d  i n  t h e  p e t i t i o n e r ' s  B o a r d

Appea ls ,  nor  ab l -e  t .o  o f fe r  op in ions  on  the  issue o f  whether

the  assessor  used the  cor rec t  comparab le  sa les .  Thus ,  absent .

gual i f ied,  e)cper t  wi tness test . imony e laborat ing on the facts

and opin ing to  errors  commit ted by the assessor  i_n h is

'  Mr .  Ha rve l l -  t es t . i f i ed  tha t  he  ca l cu la ted  the  improvemen t
va lue  by  us ing  $8 .00  t o  $10 .00  pe r  squa re  f oo t  t imes  t he
gross bui ld ing area (cBA) .  The Cour t  f inds that  ca lcu lat . ing
$8 .485  t imes  42 ,356  ( cBA)  y i e l ds  $359 ,464 .00  wh i ch  i s
cons i s ten t  w i th  th i s  w i tness '  Ees t imony .  The  Cour t  no tes
tha t  Mr .  Ha rve lL  was  unab le  to  ca l cu la te  the  f i qu res  on  the
w i t ness  s tand .



assessmen t ,  Pe t i t i one r  f a i l s  t o  mee t  i t s  bu rden  o f  p roo f .

Indeed,  Pet i t ioner  cannot  s imply  re ly  on a l ternat ive

assessment  va l -Ues in  order  to  meet  iLs bt r rden cr f  nr ,^ ,n f

Rather ,  exper t  test . imony is  requi red in  order  for  Pet i t ioner

to  sa t i s f y  i t s  bu rden  o f  p roo f .

Theref  ore,  i t  is  th is  / /L  day of  ,B t  "  
V Lse ' t  ,

/

ORDERED, that  the Respondent . 's  MoL j .on to  Dismiss f  or

Fa i l u re  o f  Pe t i t i one r  t o  Es tab l i sh  a  P r ima  Fac ie  Case  i s

GRAI{PED; and it is

FURTI IER ORDERED,  tha t  Pet i t ioner 's  Oppos i t ion  to

R e s p o n d e n t ' s  M o t i o n  t o  D i s m i s s  f o r  F a i l u r e  t o  E s t a b l i s h  a

Pr ima Fac ie  Case is  DENIED.

SO ORDERED.

C o p i e e  t o :

A .  S c o t t  B o l d e n
Reed Smi th  Shaw & McClay
1 3 0 1  K  S t r e e t ,  N . W .
S u i t e  1 1 0  ( E a s t  T o w e r )
W a s h i n g t o n ,  D . C .  2 0 0 0 5

R a n d l e  B .  P o l l a r d

YE K. CHRISTIA}I
in Chambers)



Ass is tan t  Corpo ra t . i on  Counse l ,  D .C .

44 I  4 th  S t ree t ,  N .W.
Su i te  5N84
Wash ing ton ,  D .  C .  20001
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