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Schoo l  S t ree t  Assoc ia tes  f , im i ted  Par tne rsh ip ,

Pe t i t i one r ,  i ncu r red  ne t  ope ra t i ng  1osses  (NOL)  du r ing  the

years L982 through 1991 and at tempted to  carry forward these

losses  as  a  deduc t i on  on  i t s  L992  D is t r i c t  o f  Co lumb ia

un inco rpo ra ted  bus iness  f ranch ise  tax  re tu rn .  The  D is t r i c t

o f  Co lumb ia ,  Responden t ,  d i sa l l owed  the  NOL deduc t i on .

Therea f te r ,  Pe t i L ione r  f i l ed  a  pe t i t i on  and  mo t ion  fo r

summary judgment ,  chal lenging Respondent 's  NOL deduct ion

s ta tu te ,  D .C .  Code  S47 -1803 .3 (a )  ( 14 ) ,  and  i t s  app l i ca t i on .

Responden t  opposed  Pe t i t i one r ' s  mo t ion  and  f i l ed  a  c ross -

mot ion for  summary judgment ,  contending that  the NOL

deduc t i on  was  p rope r l y  d i sa l l owed .

No t ing  tha t  t he  p r imary  i ssues  i n  t h i s  case  a re  pu re l y



l ega l  and  l i ke l y  t o  be  reso l ved  by  rhe  Cour t ' s  de te rm ina t i on

of  Lhe summary judgment  mot ions,  the par t ies submit ted a

jo in t  mo t ion  reques t i -ng  tha t  t he  t r i a l  da te  be  pos tponed

inde f i n i t e l y  unc i1 ,  i f  eve r ,  i t  i s  deemed  necessa ry .

There fo re ,  t h i s  case  comes  to  the  Cour t  f o r  a  ru l i ng  on

P e t i t i o n e r ' s  a n d  R e s p o n d e n t ' s  m o t i o n  f o r  s u m m a r y  j u d g m e n t  a n d

c r o s s - m o t . i o n  f o r  s u m m a r y  j u d g m e n t ,  r e s p e c t i v e l y .

The th ree

D . C .  C o d e  S 4 7 -

d e d u c t i o n  f o r

p r ima ry  i s sues  i n  t h i s  case  a re :  ( 1 )  whe the r

1803 .3 (a )  ( r+ )  a l l ows  a  ne t  ope ra t i ng  l oss  (NoL )

u n i n c o r p o r a t e d  b u s i n e s s e s  r e s i d i n q  i n  t h e

Dis t r i c t  o f  Co lumb ia  ( "D i s t r i c t " )  w i t h  owne rs  res i d i nq

ou ts i de  t he  D i s t r i c t ;  ( 2 )  whe the r  D .C .  Code  S47 -1803 .3 (a )  ( 14 )

v i o l a t e s  t h e  C o m m e r c e  C l a u s e ,  t h e  D u e  P r o c e s s  C l a u s e ,  o F  t h e

E q u a l -  P r o t e c t i o n  C l a u s e  o f  t h e  C o n s t i t u t i o n  a n d  i s  a s

c o n s e q u e n c e ,  u n c o n s t  j - t u t i o n a l  , '  a n d  ( 3  )  w h e t h e r  D .  C .  C o d e  S 4  7  -

1 8 0 3 . 3  ( a )  ( 1 4 )  v i o l a t e s  t h e  H o m e  R u I e  A c t  b y ,  i n  e f  f e c t ,

impos ing  a  tax  on  the  incomes

t h e  D i s t r i c t .

o f  i nd i v idua ls  no t  res id inq  i n

BRfEF A.I.ISWER

W i t h  r e s p e c t  t o  t h e  f i r s t  i s s u e ,  t h i s  C o u r t  r e c o g n i z e s

t h a t  D . C .  C o d e  5 4 7 - 1 8 0 3 . 3 ( a )  ( 1 a )  N O L  d e d u c t i o n s  a r e  r e q u i r e d

t o  b e  t a k e n  i n  t h e  s a m e  m a n n e r  a s  a l l o w e d  b y  5 1 7 2  o f  t h e

In te rna l  Revenue Code ( IRC or  Code) S e c t i o n  L ' 7 2  o f  t h e  c o d e



a l l o w s  s u c h  d e d u c t i o n s  t o  c o r p o r a t i o n s  o r  o t h e r  e n t i L j - e s

spec i f i ca l l y  g i ven  co rpo ra te  s taLus  fo r  f ede ra l  pu rposes .

S ince  the  un inco rpo ra ted  bus iness  i n  t h i s  case  does  no t

sa t i s f y  t he  requ i remen ts  o f  IRC  S1?2 ,  i t  i s  no t  pe rm i t t ed  t o

c l a im  a  NOL  deduc t i on  unde r  D .C .  Code  S47 -1803 .3 (a )  ( 14 ) .

W i th  rega rds

D .C .  Code  S47 - r803

fo l l ow ing  reasons .

to  the  second  i ssue ,  t h i s  Cour t  f i nds  tha t

. 3 (a )  ( l a )  i s  no t  uncons t i t u t i ona l  f o r  t he

F i r s t ,  t h e  s t a t u t e  d o e s  n o t  v i o l a L e  t h e

Commerce Cl-ause

advantage to  a

v i o l a t e  t h e  D u e

b e c a u s e  i t  d o e s  n o t  d i r e c t  a  c o m m e r c i a l

l o c a l  b u s i n e s s .  S e c o n d ,  t h e  s t a t u t . e  d o e s  n o t

F r o c e s s  C l a u s e  b e c a u s e  t h e r e  i s  a connec t i on

tax .b e t w e e n  t h e  s t a t - e  a n d  t . h e  t r a n s a c t i o n  i t  s e e k s  t o

T h i r d ,  t h e  s t a t ' J : e  d o e s  n o t  v i o l a t e  t h e  E q u a l  P r o t e c t i o n

Clause  because  i t  bea rs  a  re la t i onsh ip  to  a  l eg i t ima te

gove rnmen t  pu rpose .  Fu r t he rmore ,  D .C .  Code  547 -1803 .3  (a )  ( 14 )

i s  no t  uncons t i t u I i ona l l y  d i sc r im ina to ry  because ,  under  the

s t a t u t e ,  t h o s e  u n i n c o r p o r a t e d  b u s i n e s s e s  t h a t  w j - s h  t o  t a k e  a

NOL deduCt iOn . t  t -L ro  on t -  i  r -  r7  leve l -  may inCOrpOrate  and

s u b s e q u e n t l y  q u a l i f y  f o r  s u c h  a  d e d u c t i o n .

W ' i  f  h  r F q n F r . f

deduc t i ons ,  un l i ke

to  the  th i rd  i ssue ,  t h i s  Cour t  f i nds  tha t

t a x e s ,  a r e  a  m a t t e r  o f  l e g i s l a t i v e  g f r a c e

A c c o r d j - n g l y ,  t h e  D i s t r i - c t .  h a s  L h e  a u t h o r i t y  a n d  d i s c r e t i o n  t o

gran t  deduc t i ons .  Thus  ,  by  se l -ec t i ve l y  pe rm i t t i ng  a  NOL



deduc t i on  on l y  t o  t hose  en t i t i e s  e l j - g i b l e  unde r  IRC  S172  o f

the  fede ra l  s t ruc tu re ,  t he  D j - s t r i c t  i s  no t  i n  e f fec t  t ax ing

the  i ncome o f  non res iden t  i nd i v idua ls .  The re fo re ,  t he

D is t r i c t  i s  no t  v io la t i nq  the  Home Ru l -e  Ac t .

I .  FINDINGS OF FACT

P e t i t i o n e r ,  S c h o o l  S t r e e t  A s s o c i a t e s  L i m i - t e d

Par tne rsh ip ,  i s  a  I im i ted  pa r tne rsh l -p  o rgan ized  and  ope ra ted

in  the  D is t r i c t ,  bu t  owned  in  subs tan t i a l  pa r t  by  i nd i v idua l - s

a n d  e n t i t i e s  n o t  r e s i d i n g  i n  t h e  D i s t r i c t .  I t  c o n s i s t s  o f

f ou r  t i e r s  o f  en t i t i e s : a )  S c h o o l  S t r e e t  A s s o c i a t e s  L i m i t e d

P a r t n e r s h i p ;  b )  S c h o o l -  S t r e e t ' s  g e n e r a l  p a r t . n e r s ,  F i r s t .  C i t y

P r o p e r t i e s  -  E  S t r e e t ,  I n c .  a n d  B o s t o n  S c h o o l  A s s o c i a c e s

L i m i - t e d  P a r t n e r s h i p ;  c )  B o s t o n  S c h o o l  G e n e r a l  A s s o c i a t e s ,

g e n e r a l  p a r t n e r  o f  B o s t o n  S c h o o l  A s s o c j - a t e s  L i m i t e d

Par tnersh ip ,  and d)  genera l  par tners  o f  Bos t .on  Schoo l  Genera l -

A s s o c i a t e s ,  M o r t i - m e r  B .  Z u c k e r m a n  a n d  E d w a r d  H .  L i n d e .

P e t i t i o n e r  S c h o o l  S t r e e t  L . P is  an  un incorpora ted

bus iness  wh i ch  i s  sub jec t  t o  t he  D i s t r i c t ' s  un inco rpo ra ted

bus iness  f ranch ise  tax A s  a  r e a l  e s t a t e  i n v e s t m e n t

b u s i n e s s ,  S c h o o l  S t r e e t ' s  i n c o m e  i s  g e n e r a t . e d  b y  a  r e v e n u e -

p r o d u c i n g  o f f i c e  b u i l d i n g  t h a E .  i t  o w n s  i n  t h e  D i s t r i c t .

P e t i t i o n e r s  M o r t i m e r  B .  Z u c k e r m a n  a n d  E d w a r d  H .  L i n d e  a r e



res iden ts  o f  o the r  s ta tes  and  ne i the r  f i l ed  D is t r i c t

j - nd i v idua l  i ncome tax  re tu rns  fo r  L992 .  Dur ing  the  yea rs

L982  th rough  1992 ,  Schoo l  S t ree t  L .P .  appor t i oned  100  pe rcen t

o f  i t s  i ncome to  the  D is t r i c t .  On  i t s  L992  Un inco rpo ra ted

Bus iness  F ranch ise  Tax  Re tu rn ,  Schoo}  S t ree t  deduc ted  a  ne t

ope ra t i ng  l oss  deduc t i on  i ncu r red  f rom 1 -982  th rough  1992 ,

c la im ing  to  fo l l ow  IRC 5172 .  These  l osses  were  repo r ted  as

o rd ina ry  l osses  on  i t s  D is t r i c t  un inco rpo ra ted  bus iness

f ranch ise  tax  re tu rns  and  on  i t s  f ede ra l  pa r tne rsh ip

in fo rma t iona l -  re tu rn ,  Fo rm 1055 .

I n  A p r i - 1  L 9 9 4 ,  R e s p o n d e n t  i s s u e d  a  N o t i c e  o f  T a x

D e f j - c i e n c y ,  w h i c h  d i s a l l o w e d  S c h o o ]  S t r e e t ' s  N O L  d e d u c t i o n  i n

i t s  e n t i r e E . y .  L a t e r ,  i n  A u g u s t  : - . 9 9 4 ,  R e s p o n d e n t  i s s u e d

f i n a l  d e t e r m i n a t i o n  a s s e s s j - n g  S c h o o I  S t r e e t ' s  d e f i c i e n c y

w c t b

i . ^

a

d.: t

$ 3 1 , 1 6 8 . 3 7 .  R e s p o n d e n t  n o t e d  t h a t .  i n c l u d e d  i n  t h i s  a m o u n t

by

a  d e f i c i e n c y  f r o m  a n o t h e r  d i s a l - I o w e d  d e d u c t i o n  ( u n r e l a t e d

t h e  d e d u c t i o n  a t  i s s u e )  .

S c h o o l  S t r e e t  r e s p o n d e d  t o  t h e  D i s t r i c t ' s  d i s a l l o w a n c e

f i l i n g  a  p e t i t i o n ,  a n d  s u b s e q u e n t l y  a  m o t i o n  f o r  s u m m a r y

judgment  wh ich  cha l lenged the  app l ica t ion  and

c o n s t i t u t i o n a l i c y  o f  D . C .  C o d e  S 4 7 - 1 8 0 3 . 3  ( a )  ( 1 4 )  .  R e s p o n d e n t

o p p o s e d  P e t i t i o n e r ' s  m o t i o n  a n d  f i l e d  a  c r o s s - m o t i o n  f o r

summary judgment ,  contending that .  the NOL deduct ion was



proper ly  d isa l -  l -owed .

Schoo l  S t ree t  c la ims t .ha t  Respondent .  d isa l lowed the  NOL

deduct ion  on  the  grounds tha t  Schoo l  S t ree t  had passed j_ ts

p r i o r  o p e r a t i n g  l o s s e s  t h r o u g h  t o  i t s  p a r t n e r s .  F u r t h e r m o r e ,

S c h o o l  S t r e e t  c l a i m s  t o  h a v e  a l r e a d y  c o v e r e d  t h e  a l l e g e d

d e f i c i e n c y  t h r o u g h  p a y m e n t s  m a d e  i n  i t s  1 9 9 2  e s t i m a t e d

f r a n c h i s e  t a x  p a y m e n t s .

II. COIITROLLING LAW AI{D CONCLUSIONS

A par ty  tha t  moves fo r  summary  judgment  has  the  burden

o f  s u b m i t t i n g  a  s t a t e m e n t  o f  m a t e r i a r  f a c t s  a s  t o  w h i c h  i t

c o n t e n d s  t h e r e  i s  n o  g e n u i n e  i s s u e .  S u p .  C t

I  (k )  .  A  mot j -on  fo r  summary  judgment  may on ly

t h e r e  i s  " n o  g e n u i n e  i s s u e  a s  t o  a n y  m a t e r i a l

t h e  m o v i n g  p a r t y  i s

l a w .  "  S u p .  C t  .  C i v

e n t i t l e d  t o  a  i u d q m e n t  a s

C i v .  R .  1 2 -

be  gran ted  when

fac t  and

a  m a t t e r  o f

R .  5 5  ( c ) f n  t h e  p r e s e n t  c a s e ,  b o t h

par t ies moved for  summary judgment .  Having considered ar I

t he  fac ts  and  app l i cab le  l aw ,  t h i - s  Cour t  conc ludes  tha t  t he re

a re  no  ma te r ia l -  f ac t s  a t  i ssue .  The  Cour t  w i l l _ ,  t he re fo re ,

cons ide r  t he  mer i t s  o f  pe t i t i one rs '  mo t ion  fo r  summary

judgmen t .  and  Responden t ' s  c ross -mo t ion  fo r  summary  j udgmen t .



A . D . C .  C o d e  S 4 7 - 1 8 0 3 . 3 ( a )  ( 1 a )  D o e e  N o t ,  A l l o w  a  N O L
Deduct ion  fo r  Un incorpora ted  Bus inesses  Ree id ing  in  the
D i s t r i c t  o f  C o l u m b i a .

f n  o r d e r  t o  o b t a i n  a  d e d u c t i o n ,  a  t a x p a y e r  m u s t  b e  a b l e

t o  po in t  t o  an  app l i cab le  s ta tu te  and  show tha t  he  o r  she

comes  w i th in  i t s  t e rms N e w  C o l o n i a l  f c e  C o .  v .  H e l v e r i n g ,

2 9 2  U . S

s t a t e s  :

s t a t u t e ' s  p l a i n  m e a n i n g  e n t i t l e s  p e t i t i o n e r

4 3 5 ,  4 4 0 I n  t h i s  case ,  t he  s ta tu te  i n  ques t i on

( 1 4 )  N e t  o p e r a t i n g  l - o s s e s .  - -  I n  c o m p u t i n g  t h e  n e t
income o f  a  corpora t ion ,  do  un incorpora ted
b u s i n e s s ,  o r  a  f i n a n c i a l  i n s t i t u t i o n ,  t h e r e  s h a l 1
b e  a l l - o w e d  a  d e d u c t i o n  f o r  n e t  o p e r a t i n g  I o s s e s ,  i n
the  same manner  as  a l - lowed under  S f72  o f  the
I n t e r n a l  R e v e n u e  C o d e  o f  1 9 8 5  a n d  a s  r e p o r t e d  o n
a n y  f e d e r a l  t a x  r e t u r n  f o r  t h e  s a m e  t a x a b l e  p e r i o d ,
e x c e p t  t h a t  n o  n e t  o p e r a t i n g  l o s s e s  m a y  b e  c a r r i e d
b a c k  t o  a n y  y e a r  e n d i n g  b e f o r e  J a n u a r y  1 ,  1 9 9 9 .

D . C .  C o d e .  A n n 5 4 7 - 1 8 0 3  . 3  ( a )  ( 1 4  ) P e t i t i o n e r  c o n L e n d s  t h a t

i t  comes  w i t h i n  t he  s ta tu te , s  t e rms ,  s t a t i nq t h a t :  ( t - )  t h e

to a NOL

deduc t i on  aga ins t  i t s  i ncome ;  ( 2 )  Responden t , s  r egu la t i ons

c o n f i r m  t h a t  t h e  s t a t u t e  p e r m i t s  a n  u n i n c o r p o r a t e d  b u s i n e s s

t o  e x e c u t e  a  N O L  d e d u c t i o n  a g a i n s t  i t s  i n c o m e , .  a n d  ( 3 )  t h e

s t a t u t e ' s  l e g i s l a t i v e  h i s t o r y  c o n f i r m s  t h e  i n t e n t  t h a t  a n

u n i n c o r p o r a t e d  b u s i n e s s  d e d u c t  a t  t h e  e n t i t v  r e v e l .

T h e  p l a i n  m e a n i n g  o f  D . C .  C o d e  S 4 7 - 1 9 0 3 . 3  ( a )  ( 1 a )
doee no t  en t i t le  Pet i t , ioner  E ,o  a  NOt  deduct ion .

1



1803 .3

i  n n n m o

P e t j - t i o n e r  r e a d s  t h e  p l a i n  m e a n i n g  o f  D . C .  C o d e  S 4 7 -

( 1 4 )  a s  a l l o w i n g  a  N O L  d e d u c t i o n  f r o m  t h e  g r o s s

a n  u n i n c o r p o r a E e d  b u s i n e s s  i n  d e t e r m i n i n g  n e t ,

P e t i t i o n e r  c l a i - m s  t h a t  t h e

\ d i

o f

t a x a b l e  i n c o m e .  F u r t h e r m o r e ,  P e t i t i o n e r  c o n t e n d s  t h a t  t h e

s t a t u t e  a f f o r d s  u n i n c o r p o r a t e d  b u s i n e s s e s  a n  e n t i t y - l e v e l  N O L

d e d u c t i o n  b e c a u s e  t h e  s t a t u t e  a n d  t h e  D . C .  T a x  C o d e  t r e a t

un inco rpo ra ted  bus inesses  as  i f  t hey  were co rpo ra t i ons .

NOL deduct ion isConsequent ly ,

a v a i l a b l e  t o u n i n c o r p o r a t e d  b u s i n e s s e s  " i n  t h e  s a m e  m a n n e r "

. . :  ^  - , . ^ . : ' r  - L . -a r  a -  q v a a . o - I e  t o  c o r p o r a t i o n s ,  a n d  t h u s  R e s p o n d e n t

imperm iss ib l y  rewr i t es  the  s ta tu te  w i th  i t . s  i n te rp re ta t i on

I t  i s  impor tan t  t o  no te  tha t  t he  D j - s t r i c t  does  no t

a lways  t rea t  un inco rpo ra ted  bus j -nesses  as  co rpo ra t i ons .  I n

t h e  i n s t a n t  c a s e ,  t h e  D i - s t r i c t  t r e a t s  a n  u n l n c o r n o r a t e d

bus j -ness  l i ke  a  co rpo ra t i on  on l y  fo r  f ranch ise  tax  pu rposes

The  fac t  t ha t  t he  D is t r i c t  t r ea ts  bo th  co rpo ra t i ons  and

un inco rpo ra ted  bus inesses  the  same in  th i s  pa r t i cu la r

s i t ua t i on ,  however ,  does  no t  requ i re  i t  t o  t rea t  t hem equa l l y

i n  a I I  s i t ua t . i ons .

Genera l t - za t i ons  as  to  the  t rea tmen t  o f  en t i t i es  i s

' T h e  G e n e r a l  I n s t r u c t . i o n s  t . o  t . h e  1 9 9 2  F o r m  D - 3 0 ,  t h e  D i s t r i c t .  o f
Co l -umbia  Un incorpora ted  Bus iness  Franch ise  Tax ,  s t .a t .es :  "For
franchise tax purposes, an unincorporated trade or business is
t . rea ted  as  an  en t . i t y ,  comparabf  e  to  a  corpora t ion .  .  . "  (emphas is
added)  .



par t i cu la r l y  dangerous  when  dea l i ng  w ich  tax  re la ted  r ssues .

No tab l y ,  s ta tu tes  dea l i ng  w i th  tax  deduc t i ons  a re  i n t . e rp re ted

s t r i c t l y ,  on l y  a l l ow ing  deduc t i ons  when  "p la in l y

au tho r i zed . "  He l ve r i ng  v .  f n t e r -Moun ta in  L i f e  f nsu rance  Co . ,

294  U .S .  585 ,689  (1935 ) .

When  a  con f l i c t  ex i s t s  be tween  the  genera l  and  spec i f i c

te rms  in  a  tax  s ta tu te ,  t he  more  spec i f i c  p rov i s ion  t . yp i ca l l y

p reva i l s .  Howard  v .  R iggs  Na t i ona l  Bank ,  432  A .2d  70 I ,  709

( D . C .  1 9 8 1 ) .  S t a t u t e s  s h o u l d  n o t ,  h o w e v e r ,  b e  " c o n s t r u e d  i n

such  a  way  as  to  render  ce r ta in  p rov i s ions  super f l uous  o r

i ns i gn i f i can t . "  Tu ten  v .  Un i t ed  S ta tes ,  440  A .2d  1008 ,  1010

(D .C .  1982)  .  Th i s  i s  impor t .an t  t o  remember  when  dea l i ng  w i th

amb igu i t y  because  i n  such  s i t ua t i ons  the  ru fe  favo r ing

taxpayers does not  apply .

294  a t  589 .

I n t e r - M o r r n t - a i n  T , ' i  f e  T n s r r r e n r - e  C o

a .  T h e  n o r e  s p e c i f i c  p r o v i s i o n  u s u a l l y  p r e v a i l s .

T h e  s p e c i f i c  l a n g u a g e  o f  t h e  s t a t u t e  a t  i s s u e  s t a t e s

tha t  " in  comput ing  t .he  ne t  income o f  a  corpora t ion ,  an

u n j - n c o r p o r a t e d  b u s i n e s s  I  o r  a  f i n a n c i a l  i n s t i t u t i o n ,  t h e r e

s h a l l  b e  a l l o w e d  a  d e d u c t i o n  f o r  n e t  o p e r a t i n g  l o s s e s ,  . . . , ,

( e m p h a s i s  a d d e d ) .  D . C .  C o d e  5 4 7 - 1 8 0 3 . 3 ( a )  ( r + )  e m p l o y s  t h e

w o r d  r \ o r "  i n s t e a d  o f  " a n d , "  w h i c h  m a y  i m p l y  t . h a t  t h e r e  i s



s o m e  s e l e c t i v i t y  i n  d e t . e r m i n i n g  w h i c h  e n t i t i e s  a r e  p e r m i t t e d

t o  t a k e  N O L  d e d u c t i o n s .  T h e  g e n e r a l  t e r m s  w o u l d  l e a d  t o  a n

i n t e r p r e t a t i o n  w h e r e  a l l  t h r e e  e n t i t i e s  a r e  a l l o w e d  a  N O L

d e d u c t i o n .  T h e  m o r e  s p e c i f i c  p r o v i s i o n ,  h o w e v e r ,  r e q u i r e s  a

nar rower  read ing  o f  the  s ta tu te  and may be  in te rpre ted  t .o

a l - low NOL deduct ions  on ly  to  t .hose bus inesses  tha t  can

f u l - f i ] I  t h e  r e q u i r e m e n t s  o f  t h e  s t a t u t e .  S i n c e  t h e  m o r e

s p e c i f i c  p r o v i s i o n  u s u a l l y  p r e v a i l s  i n  s i t u a t i o n s  o f

c o n f l i c t ,  t h e  s t a t u t e  c a n  r e a s o n a b l y  b e  i n t e r p r e t e d  t o  a I l o w

N O L  d e d u c t i o n s  t o  e n t i t i e s  t h a t  a r e  a l s o  e l i o i b l e  t o  d o  s o

u n d e r  5 1 7 2  o f  t h e  C o d e .

W i t . h  r e s p e c t  t o  5 1 7 2 ,  t h e  s t a t u t e  a t  i s s u e  a p p r o v e s  o f

N O L  d e d u c t i o n s  "  [ i ]  n  t h e  s a m e  m a n n e r  a s  a I ] o w e d  u n d e r  5 1 7 2  o f

t h e  I n t e r n a l  R e v e n u e  C o d e  o f  1 9 8 5 . . . . "  5 1 7 2  o f  t . h e  C o d e

a l l o w s  N O L  d e d u c t i o n s  t o  c o r p o r a t i o n s ,  b u t  n o t  p a r t n e r s h i p s

( p a r t n e r s h i p s  a r e  e x p l i c i t l y  p r o h i b i t e d  f r o m  t a k i n g  a  N O L

d e d u c t i o n ,  I R C  S 7 0 3 9  ( a )  ( 2 )  ( D )  )  .  F u r t h e r ,  t h e  f e d e r a l

government  does  no t  recogn ize  an  en t i t y  known as  an

" u n i n c o r p o r a t e d  b u s i n e s s " .  T h u s ,  P e t i c i o n e r  w o u l d  f a l I  u n d e r

t h e  I R C , s  d e f j . i t i n n  n f  -  n a r t n e r s h i p .  I R C  5 7 5 1 .  T h e  s t a t u t e

s p e c i f i c a l l y  p r e f a c e s  t h a t  t h e  N O L  d e d u c t i o n  i s  o n l y  a l l o w e d

" i n  t h e  s a m e  m a n n e r  a s  a l l o w e d  u n d e r  5 1 7 2 .  "  P e t i t i o n e r  i s

u n a b l e  t o  f u l - f i I 1  t h i s  n e c e s s a r y  r e q u i r e m e n t  s i n c e
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par tnersh ips  are  no t  a l lowed to  take  a  NOL deduct ion  and

P e t i t i o n e r  i s  a  p a r t n e r s h i p  w i t h i n  t h e  d e f i n i t i o n s  o f  t h e

1 K \ -

D . C .  C o d e  5 4 7 - 1 8 0 3 . 3 ( a )  ( 1 4 )  s t a t e s  t h a t  a  N O L  d e d u c t i o n

wi } l  be  a l l owed  "as  repo r ted  on  any  fede ra l  t ax  reLu rn  fo r

the  same taxab le  pe r iod . "  Pa r tne rsh ips ,  un l i ke  co rpo ra t i ons ,

a re  on l y  requ l red  to  f i l e  a  fede ra l  i n fo rma t iona l  re tu rn  and

no t  a  fede ra l  i ncome tax  re tu rn .  The  i nc lus ion  o f  t h rs

c l a u s e  s u p p o r t . s  t h e  a b o v e  r e q u i r e m e n t ,  w h i c h  i n  e f f e c t  o n l y

a l lows corpora t ions  to  take  a  NOL deduct ion  and harmon izes

the  c l -ause as  a  who le

b.  Statutes ehould not  be conetrued in  such a way
as to  render  cer ta in  prov is ions euper f luoue or
i ne ign i f i can t .

Pe t i t i one r '  s  v i ew  tha t  Responden t , s  i n t e rp re ta t i on

r e n d e f S  t h e  l o r m  \ r r r n ' i  n n n r ^ , 2 r a t e d  b U S i n e S S , ,  S U p e r f l U O U S  a n d

con t rad i c to ry  to  the  ru res  o f  s ta tu to ry  i n te rp re ta t i on  i s

j -nco r rec t .  one  examp le  i s  t ha t  pub l i c l y -he ld  pa r tne rsh ips

a re  t rea ted  l i ke  co rpo ra t i ons  fo r  f ede ra l  t ax  pu rposes .  rRC

5 7 7 0 4 .  A s  s u c h ,  t h e y  a r e  t a x e d  l i k e  a  c o r p o r a t i o n  a n d  a r e

e n t i t l e d  t o  a  N o L  d e d u c t i o n  a s  a l l o w e d  t o  c o r p o r a t i o n s .  T h u s ,

p u b l i c l y - h e l d  p a r t n e r s h i p s  m a y  b e  a n  , . u n i n c o r p o r a t e d

bus iness "  unde r  t he  D i s t r i c t ' s  de f i n i t i on ,  ye t  a re  s t i t l  ab l e
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t o  deduc t  a  NOL " i n  the  same manner  as  a l l owed  under  5172  o f

the  Code . "  An  i n te rp re ta t i on  any  o the r  way  wou ld  be  con t ra ry

to  the  en t i re  fede ra l  t ax ing  s t ruc tu re  and  the  pa r t  o f  t he

D is t r i c t ' s  s t r uc tu re  t ha t  has  con fo rmed  co  t he  f ede ra l  .

2.  The Agency '  B  in te rpre taE ion  is  en t i t , Ied  to

c o n t r o l l i n g  w e i g h t .

S c h o o l  S t r e e t  c l a i m s  t h a t  t h e  D i s t r i c t ' s  r e s u l a t i o n s

i n t e r p r e t i n g  D . C .  C o d e  S 4 7 - 1 8 0 3 . 3  ( a )  ( 1 4 )  ,  s p e c i f i c a l l y

R e g u l a t i o n s  L 1 , 7  a n d  1 1 9 ,  c o n t r a d i c t  t h e  D i s t r i c t ' s  a r g u m e n t s

a n d  c o n f i r m  t h a t  S c h o o l  S t r e e t  i s  e n t i t l e d  t o  d e d u c t  i t s  N O L

a t  t h e  e n t i t y  l e v e l .  A g e n c y  i n t e r p r e t a t i o n  i s  e n t i t l e d  t o

c o n t r o l l i n g  w e i g h t  u n l e s s  i t  c o n f l i c t s  w i t h  t h e  s t a t u t e  o r  i s

i n c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n .  F r e e m a n  v .  D i s t r i c L  o f

C o l u m b i - a  D e p ' t  o f  E m p l o y m e n t  S e r v s . ,  5 6 8  A . 2 d  1 0 9 1 ,  1 0 9 3

( D . C .  1 9 9 0 ) .  I n  t h i s  c a s e ,  h o w e v e r ,  t h e  a g e n c y ' s

i n t e r p r e t a t i o n  d o e s  n o L  c o n f l - i c t  w i t h  t h e  s t a t u t e  a n d  i s  n o t

i n c o n s i - s L e n t  w i t h  t h e  r e q u l - a t i o n s .

Regu la t i on  LL '7 ,  "Tax  on  Un inco rpo ra ted  Bus inesses ,  "

p rov ides ,  a t  SecE ion  L1 - "7 .1 ,  t ha t  " t he  des ign  o f  t he

un inco rpo ra ted  bus iness  tax  i s  t o  impose  a  tax  upon  a l l ,

bus iness  i ncome w i thou t  reqa rd  to  whe the r  t he  bus iness  i s

ca r r i ed  on  by  an  i nd i v idua l ,  a  pa r t , ne rsh ip  ,  e t  some o the r

t2



un inco rpo ra ted  en t i t y . "  Th i s  regu la t i on  i s  i napp l j - cab le  to

the  s i t ua t i on  a t  hand  because  i t  add resses  the  pu rpose  o f  t he

tax ,  bu t .  menL ions  no th ing  w i th  respec t  t o  deduc t j -ons .

Regu la t i on  119 ,  "Tax  Compu ta t i on  fo r  Un inco rpo ra ted

Bus iness€s ,  "  p rov ides ,  d t  sec t i on  LL9 .2 ,  t ha t  " t he  ne t  i ncome

o f  a n  u n i n c o r p o r a L e d  b u s i n e s s  i s

same manner  as  the  ne t  income o f

compu ted  i n  p rac t i ca l l y  t he

a corporat ion"  and is

deduct ions f rom gf ross income" g e n e r a l l y  e n t i t l e d  t o  a l l o w a b l e

t o  t h e  s a m e  e x t e n t  t h a t  w o u l d  b e  a l l o w a b l e  i - f  t h e  b u s i n e s s

w e r e  i n c o r p o r a t e d . "  R e g u l a t i o n  L 1 - 9 . 2  f u r t h e r  s t a t e s  t h a t  a n

un incorpora ted  bus iness '  ne t  income is  computed in

" p r a c t i c a l 1 y "  t h e  s a m e  m a n n e r  a s  a  c o r p o r a t i o n  a n d  i s

" g e n e r a l I y "  e n t i t l e d  t o  t h e  s a m e  d e d u c t i o n s  a s  a  c o r p o r a t i o n

Nowhere ,  however ,  does  Regu la t ion  I1 ,9 .2  c l -a im to  a lways

c o n f o r m  t o  t . h i s  m e t h o d .

N e i t h e r

c o n c l u s i v e .

n e c e s s a r i l y

Regu la t ion  L1 ,7  nor  Regu la t ion  119 are

Even when combined,  these regu la t ions  do  no t

I ead  to  Pe t i t i one r ' s  ou tcome

The leg ie la t i ve  h is to ry  ind ica tee  Ehat
un incorpora ted  bus inesseg are  no t  en ts i t led  to  a  NOL
d e d u e t i o n .

"A  s ta tue  shou ld  be  read and cons t rued as  a  who le  w iCh in

t h e  c o n t e x t  o f  t h e  e n t . i r e  l e g i s l a t . i v e  s c h e m e . "  H o w a r d  v .

3 .
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& iggs  Na t ' I  Bank ,  432  A .2d  7OL ,  109  (D .C .  1981 )  .  The

leg i s l a t . i ve  h i s t o r y  o f  D .C .  Code  S47 - r803 .  ( a )  ( l a )  suppo r t s

the  read ing  o f  t he  s t .a tuEe ,  t ha t  un inco rpo ra ted  bus inesses

a r e  n o t  e n t i t l e d  t o  N O L  d e d u c t i o n s Thus ,  Schoo l  S t ree t  i s

i nco r rec t  i n  cJ -a im ing  t ha t  t he  s ta tu te ' s  l eg i s l a t i ve  h i s t o r y

suppor t s  NOL deduc t i ons  fo r  un inco rpo ra ted  bus inesses

W h e n  t h e  I n t e r n a l  R e v e n u e  C o d e  w a s  r e v i s e d  i n  1 9 8 5 ,  t h e

D i s t r i c t ,  d S  r e q u j , r e d ,  r e s p o n d e d  t o  t h e  c h a n g e  b y  p r o p o s i n g

a n d  e n a c t i n g  t h e  D i s t r i c t  o f  C o l u m b j - a  f n c o m e  a n d  F r a n c h i s e

T a x  C o n f o r m i t y  a n d  R e f o r m  A c E  o f  L 9 8 7  ( " t h e  A c t " )  T h e  A c t

asse r t s  an  ove ra l l

w i th  the  In te rna l

Tax  Re fo rm Ac t .

des i re  to  ma in ta i -n  i t s  I im i ted  con fo rm i t y

R e v e n u e  C o d e  i n  l i q h t  o f  t h e  1 9 8 6  F e d e r a l -

The Ac t  '  s  use  o f  the  word  "conf  o rmiLy ,  "  and t .he

i m m e d i a t e  a c t i o n  t h a t  w a s  r e q u i r e d  w i t h  r e s p e c t  t o  t h e

f e d e r a l  r e v i s i o n s ,  i n f e r s  t h a t  t h e  D i s t r i c t  w i s h e d  t o  a d h e r e

t o  t h e  f e d e r a l  s t r u c t u r e  t o  t h e  q r e a t e s t  e x t e n t  p o s s i b l e

The  b i I 1 ,  ds  i n i t i a l l y  p roposed ,  1 i s t . s  as  a  pu rpose ,  i n t e r

a l i a ,  " t o  p rov ide  fo r  g rea te r  con fo rm i t y  w i th  fede ra l  i ncome

tax  l aws  i n  the  repo r t i ng  o f  ne t  ope ra t i ng  l -oss  deduc t i ons

fo r  co rpo ra t i ons . "

i n  t he  f i na l  enac ted

D e s p i t e  t h e  u s e  o f  m o r e  g e n e r a l  l a n g u a g e

s t a t u t e ,  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e

fac t  tha t  the  NOL was in tended fo rseems t .o  po in t  to  the
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t h o s e  e n t i t i e s  e l i g i b l e  u n d e r  5 1 7 2  o f  E h e  C o d e

8 .  D . C .  C o d e  S 4 7 - 1 8 0 3 . 3  ( a )  ( 1 4 )  i e  C o n s t i t , u t i o n a l .

D . C .  C o d e  5 4 7 - L 8 0 3 . 3  ( a )  ( r  )  d o e s  n o t  v i o l a t e  t h e

Commerce  C lause ,  t he  Equa l  P ro tec t i on  C lause ,  o r  t he  Due

Process  C lause  o f  t he  Cons t i t u t i on .  "Deduc t i ons  f rom

o t h e r w i s e  t a x a b l e  i n c o m e  a r e  a  m a t t e r  o f  l e g i s l a t i v e  g r a c e .  "

B . F .  G o o d r i c h  C o .  v .  D u b n o ,  4 9 0  A . 2 d  9 9 L ,  9 9 5  ( C o n n .  1 9 8 5 )  .

I f  a n  u n i n c o r p o r a t e d  b u s i n e s s  w i s h e s  t o  b e  a b l e  t o  t a k e  a  N O L

deduct ion  a t  the

for  a  NOL deduct

e n t i t y  l e v e l ,  i t  c a n  i n c o r p o r a t e  a n d  q u a l i f y

i o n  u n d e r  t h e  s t a t u t e .  H o w e v e r ,  a n

r r n i  n r - n r r r n r a f  e d

yet  expec t  Eo

un incorpora ted

b u s i n e s s  c a n n o t  c h o o s e  t o o p e r a t e  a s  s u c h  a n d

By remain ing  anb e  q i v e n  c o r p o r a t e  s t a t u s

bus iness ,  i t  r e ta i ns  t he  advan tages  o f  such

s t a t u s ,  b u t  m u s t  a c c e p t  t h e  d i s a d v a n t a g e s  a s  w e l l

1 .  The e ta tu te  does  noE v io la te  the  Comnerce  C lauee.

The Commerce Clause of  the Const i tu t ion is  a  grant  on

c o n g r e s s i o n a l  p o w e r  a s  w e l l  a s  a  l i m i t  o n  s t a t e  p o w e r .  w i t h

r e s p e c t  t o  t a x a t i o n ,  ' t t h e  c l a u s e  d o e s  n o t  s h i e l d

i n t e r s t a t e .  .  .  c o m m e r c e  f  r o m  i - t s  f  a i r  s h a r e  o f  t h e  s t a t e  t . a x

b u r d e n . "  R a r c l a y s  B a n k  P L C  v .  F r a n c h i s e  T a x  B o a r d  o f

C a l i f o r n i a ,  5 L 2  U . S .  2 9 8  ( 1 9 9 4 ) .  H o w e v e r ,  " n o  s t a t e
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c o n s i s t e n t  w i t h  t h e  C o m m e r c e  C l a u s e ,  h d Y  ' i m p o s e  a  t a x  w h i c h

d i s c r i m i n a t e s  a g a i n s t  i n t e r s t a t e  c o m m e r c e  b y  p r o v i d i n g  a

d i r e c t  c o m m e r c i a l  a d v a n t a g e  t o  l o c a l -  b u s i n e s s .  ' "  S p r i n t

C o m m u n i c a t . i o n s  C o m p a n y  v .  K e I 1 y ,  6 4 2  A . 2 d  1 0 5 ,  l - L 4  ( L 9 9 4 )  ,

q u o t i n g  B o s t o n  S t o c k  E x c h a n g e  v .  S t a t e  T a x  C o m m i s s i o n ,  4 2 9

u . s .  3 1 8 ,  3 2 9  ( L 9 " 7 7 ) .

T h e  t e s t  t o  d e t e r m i n e  w h e t h e r  a  s t a t . e  t a x  v i o l - a t e s  t h e

C o m m e r c e  C l a u s e  i s  w h e t h e r  t h e  t a x  i s  a p p l i e d  t . o  a n  a c t i v i t . y

w i t h  a  s u b s t a n t i a l  r e l a t j - o n  t o  t h e  t a x i n g  s t a t e  a n d  i s  f a i r l y

a p p o r t i o n e d .  C o m p l e t e  A u t o  T r a n s i t .  I n c .  v .  B r a d y ,  4 3 0  U . S .

2 '74 ,  279  (1977 )  .  Fu r t he rmore ,  t he  t es t  r equ i res  t ha t  t he  t ax

n o t  d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  c o m m e r c e  a n d  i s  f a i r l y

r e l a t e d  t o  t h e  s e r v i c e s  t h e  S t a t e  p r o v i d e s .  I d .  A s s u m i n g

t h a t  t h i s  t e s t  a p p l i e s  i n  t h e  c a s e  a t  h a n d ,  t h e  s t a t u t e  w o u l d

s t i I 1  b e  u p h e l d .  T h e  p o i n t  a t  i s s u e  i n  t h e  c a s e  a t  h a n d  i s

n o t  a  t a x ,  b u t  a  d e d u c t i o n .  U n l i k e  a  t a x ,  d e d u c t i o n s  a r e  a

m a t t e r  o f  l e g i s l - a t i v e  g r a c e  a n d  a r e  t h u s  s t r i c t l y  c o n s t r u e d .

B .  F .  G o o d r i c h  ,  4 9 0  A . 2 d  a t  9 9 5  .

T h e  t e s t  i n  C o m p l e t e  A u t o  i s  u s e d  t o  d e t e r m i n e  w h e t h e r  a

t a x  i s  u n c o n s t i t u t i o n a l .  W h e n  a p p l i e d  t o  t h i s  c a s e ,  t h e

f o l l o w i n g  f a c t s  b e c o m e  e v i d e n t .  F i r s t ,  S c h o o f  S t r e e t  L . P .

r e c e i v e s  i t s  i n c o m e  f r o m  t h e  r e n t a l  a c t i v i t v  o f  a n  o f f i c e

b u i l d i n g  t h a t  i t  o w n s  i n  t h e  D i s t r i c t  a n d  h e n c e  h a s  a
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s u b s t a n t i a l -  n e x u s  w i t h  t h e  t a x i n g  s t a t e .  S e c o n d ,  t h e

f r anch ise  tax  i s  f a i r l y  appor t i oned  i n  tha t  i t  i s  based  on

the  amoun t  o f  bus iness  Schoo l  S t ree t  genera tes  f rom the

D is t r i c t  ( r oo  pe rcen t  i n  t he  p resen t  case )  .  Th i r d ,  t he

f ranch ise  tax  does  no t  d i sc r im ina te  aqa ins t  i n te rs ta te

commerce  because  i t  imposed  on  a lL  bus inesses  rece j - v ing

income f rom D is t r i c t  sou rces ,  rega rd less  o f  res idency  s ta tus

F ' o r r r i h ,  t h e  f r a n c h i s e  t a x  j s  f a i r l w  r e l a t e d  t o  t h e  s e r v i c e s!  v g !  9 r . ,

t ha t  t he  D is t r i c t  p rov ides  to  un inco rpo ra ted  bus iness  s ince

i t  i s  so1e ly  based  on  the  ne t  i ncome genera ted  w i th in  the

D is t r i c t  .

P e t i t i o n e r  r e l i e s  o n  W e s t  L v n n  C r e a m e r v  v .  H e a l 1 1 4
- L r  r r :

S . C t .  2 2 0 5  ( 1 9 9 4 ) ,  t o  s h o w  a  C o m m e r c e  C l a u s e  v i o l a t i o n

West  Lynn Creamery , t h e  c l a i m  w a s  b a s e d  o n  a  t a x  ( n o t  a

d e d u c t i o n )  a n d  a  s u b s i d y .  f n  a d d i t i o n ,  r e s i d e n t s  w h o  w e r e

s u b j e c t  t o  t h e  t a x  w e r e  r e l i e v e d  i n  p a r t  t h r o u g h  s u b s i d i e s

p a i d  o u t  o f  a  f u n d  c r e a t e d  b y  t h e  t a x ,  i n  e f f e c t ,  p o s s i b l y

e l i m i n a t i n g  t h e  t a x  a l t o g e t h e r .  I n  t h e  i n s t a n t  c a s e ,

r e s i d e n t s  a r e  n o t  r e l i e v e d  o f  t h e  t a x  o v e r  t h e  n o n r e s i d e n t s

o f  t h e  D i s t r i c t .  B o t h  a r e  t a x e d  a n d  n e i t h e r  q i v e n  a  N O L

d e d u c t i o n .  A  N O L  d e d u c t i o n ,  i f  a l l o w e d  a t  a l l ,  i s  p e r m i t t e d

t o  a l -1  i nd i v idua ls  who  l i ve  i n  t . he  D is t r i c t ,  no t  mere l y  t hose

w i th  un inco rpo ra ted  bus inesses .  A11  qua l i f i ed  i nd i v idua ls

In
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are  a l l owed  a  NOL deduc t i on .  By  deny ing  the  Pe t . i t i one r  Lhe

NOL deduc t i on ,  t he  s ta tu te  d i s t i ngu i shes  be tween  co rpo ra t i ons

and unincorporated businesses,  not  res idents and

non res iden t s .

2 .  The  sEa tuEe  does  no t  v io la te  Ehe  Due  Procege  C lause .

Due  p rocess  p r i nc ip les  p roh ib i t  d i sc r im ina to ry  tax

t reatment  and " regui re some def in i te  l ink,  some mj-n j -mum

connec t i on ,  be tween  a  sLa te  and  the  pe rson ,  p rope r t y ,  o r

t r ansac t i on  i t  seeks  t o  t ax . "  Ou i l l  Co rp .  v .  No r t . h  Dako ta ,

504  U .S .  298 ,  305  (1992 ) ,  c i t i ng  M i I l e r  B ros .  Co .  v .

Ma ry l and ,  347  U .S .  340 ,  344 -45  (1954 ) .  The  un inco rpo ra ted

bus iness  t ax  does  no t  v i o l aF -  A "a  ^ rnnaog  p r i nc i p l es .  Schoo }

S t reeL ' s  i ncome  i s  en t i r e l y  gene ra ted  f r om the  ren ta l  o f  an

o f f i ce  bu i l d i ng  l oca ted  i n  t he  D i s t r i c t .  The  t ax  i s  based

soleJ-y on the amount  of  income generated by th is  bu i ld ing.

By denying unincorporated businesses a NOL deduct ion,  the

D is t r i c t  i s  no t  t ax ing  these  en t i t i es  fo r  imperm iss ib le

amoun ts .  The  tax  i s  w i th in  the  powers  g ran ted  to  the

D is t r i c t ,  whe the r  t he  D isL r i c t  chooses  to  a l - I ow  a  deduc t i on

to  un inco rpo ra ted  bus inesses  o r  co rpo ra t i ons  i s  w i th in  i t s

d i sc re t i on .  Thus ,  t he re  i s  a  de f i n i t e  l i n k  be tween

Pe t i t i one r  and  the  D is t r i c t  wh ich  nega tes  the  poss ib i l i t y  o f
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a  D u e  P r o c e s s  v i o l a t i o n .

3 .  T h e  s t a E u t e  d o e s  n o t  v i o l a t e  t h e  E q u a l  P r o t e c E i o n

C l a u g e .

E q u a l  P r o t e c t i o n  a n a L y s i s  f o r  e c o n o m i c  m a t t e r s  r e q u i r e s

t h a t  t h e  s t a t u t e  b e a r s  a  r a t i o n a l  r e l a t i o n s h i p  t o  a

I e g i - t i m a t e  g o v e r n m e n t  p u r p o s e .  S e e  H e s s e y  v .  B u r d e n ,  6 l - 5  A . 2 d

5 5 2 ,  5 7 5  ( D . C .  1 , 9 9 2 )  .  I n  t . h e  i n s t a n t  c a s e ,  t h e  f r a n c h j - s e  t a x

b e a r s  a  r a t i o n a l  r e l a t i o n s h i p  t o  t h e  l e g i t i m a t e  p u r p o s e  o f

r a i s i n g  r e v e n u e s  f o r  t h e  D i s t r i c t  b y  p r o v i d i n g  a  p a n o p l y  o f

m u n i c i p a l  s e r v i c e s  t o  t h e  t a x e d  e n t i t y .  S t a b i l i z i n g  t h e

D i s t r i c t ' s  t a x  r e v e n u e  a n d  d e c r e a s i n q  i t s  a d m i n i s t r a t i v e

b u r d e n s ,  b y  m a i n t a i n i n g  l i m i t e d  c o n f o r m i t y  t o  t h e  f e d e r a l  t a x

s c h e m e ,  i s  a  l e g i t i m a t e  p u r p o s e  w i t h i n  t h e  p o l i c e  p o w e r s  o f  a

s t a t e .  M o r e o v e r /  t h e  f a c t  t h a t  q u a l i f y i n g  e n t i t i e s  a r e

a l lowed NOL deduct ions  regard less  o f  whether  the  owners  a re

r e s i d e n t s  o r  n o n r e s i d e n t s  r e i n f o r c e s  t h e  n o t . i o n  t h a t  t h e

s t a t u t e  d o e s  n o t  d i s c r i m i n a t e  a q a i n s t  n o n r e s i d e n t s .

C .  D .  C .  C o d e  S 4 7  - 1 8 0 3  . 3  ( a )  ( 1 4 )  D o e s  N o t s  V i o l a t , e  t h e  H o m e
R u l e  A c t .

T h e  H o m e  R u l e  A c t  d i s a l f o w s  t h e  C o u n c i l _  t o . . .  , , i m p o s e  a n y

t a x  o n  t h e  w h o l e  o r  a n y  p o r L i o n  o f  t h e  p e r s o n a l  i n c o m e ,

e i t h e r  d i - r e c t l y  o r  a t  E h e  s o u r c e  t h e r e o f ,  o f  a n y  i n d i v i d u a l
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no t  a  res iden t  o f  t he  D is t r i c t "  5 1 - 2 3 3  ( a )  ( 5 )  .  T h e

un incorpora t .ed  bus iness  f ranch ise  t .ax  does  no t  impose a  tax

. ) n  r h e  n e r s o n a l  i n c o m e  o f  n o n r e s i d e n t s  o f  t h e  D i s t r i c t .9 I I v  l , v !  
v v . . \

R a t h e r ,  i t  m e r e l y  d i s a l l o w s  a  N O L  d e d u c t i o n  t o  u n i n c o r p o r a t e d

en t i t i es ,  € rs  does  the  fede ra l  s t ruc tu re .  Th i s  i n  e f fecL  does

no t  impose  a  tax  on  non res iden ts '  pe rsona l  i ncome.  I t .  i s  t he

ent i ty  leve1 net  income that  is  t .axed and not  the par tners '

i nd iv idua l  incomes.  The fac t  tha t  the  NOL deduct . ion  is

a l l o w e d  t o  p a s s - t h r o u g h  t o  i n d i v i d u a l s  w h o  r e s i d e  i n  t h e

D i s t r i c t  i s  i r r e l e v a n t  b e c a u s e  t h e  D i s t r i c t  a l - l o w s  s u c h  a

deduc t i on  fo r  a l l  i t s  res iden ts Whe the r  a  d i f f e ren t  s ta te

d e n i e s  s u c h  d e d u c t i o n s  t o  i - t . s  r e s i d e n t s  i s  o f  n o  r e l e v a n c e  t o

t h e  D i s t r i c t .

T h e r e f o r e ,  t h i s  C o u r t  m u s t  c o n c l u d e  t . h a t  t h e  p l a i n

meanrng

r u l e s  o f

o f  t he  s ta tu te ,  i t s  I eg i s l a t i ve  h i s t o r y ,  and  t he

s ta tu to ry  cons t ruc t i on  can  be  i n te rp re ted  to  deny  an

u n i n c o r p o r a t e d  b u s i n e s s  a  N O L  d e d u c t i o n .  S i n c e  d e d u c t i o n s

a r e  a  m a t t e r  o f  l e g i s l a t i v e  g r a c e ,  t h e  D i s t r i c t  h a s  m u c h

d i s c r e t i o n .  F o r  t h e  f o l l o w i n g  r e a s o n s  t h e r e  d o e s  n o t  a p p e a r

c o  b e  a n y  c o n s t i t u t i o n a l  i s s u e  p r e s e n t ,  i n  t h a t ,  t h e  s u b j e c t

o f  t h e  c a s e  i s  a  d e d u c t i o n  a n d  n o t  a  t a x ,  t h e  P e t i t i o n e r  h a s

not  overcome t .he  burden o f  p rov ing  tha t  they  are  en t i t led  to
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a  deduc t i on .  Moreove r ,  t he

Rule Act  by imposing taxes

res iden t s  o f  t he  D i s t r i c t .

s t a t u t e  d o e s

o n  i n d i v i d u a l s

n o t  v i o l a t e  t h e  H o m e

who are not

where fore ,  i t  i s  th is  -V fday  o f  August  ,  rs9 i ,

hereby

ORDERED, that  Pet i t ioners '  mot ion for  summary judgment

i s  DENIED;  and  i t  i s  f u r the r

ORDERED,  tha t  Responden t ' s  c ross -mo t ion  fo r  summary

judgment is cRAti I tED.

SO ORDERED.

A s s o c i a t e
( S i g n e d  i n

K .  C h r i s t i a n
Judge

Chambers )

C n n i  o c  i - n .

Nancy Smi th
A s s i - s t a n t  C o r p o r a t i o n  C o u n s e l ,  D .  C
4 4 : - .  4 t h  S t r e e t ,  N . W .
S i x t h  F l o o r
W a s h i n g t o n ,  D C  2 0 0 0 1

R a l p h  A .  T a y l o r ,  J r .
, T e f f e n '  T ,  Y a b l o n

S h e l - d o n  J .  W e i s e l
S h a w ,  P i t t m a n ,  P o t t s  &  T r o w b r i d g e
2 3 0 0  N  S t r e e t ,  N . W .
W a s h i n g t o n ,  D C  2 0 A 3 7
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