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SI'PERIOR COI'RT

SO1fRAN BAI'IK,/D. C. NATTONAL

Pet i t ioner ,

OF THE DISTRICT OF COLIJ!6I4, ,I
1

TAX DTVTSION

S1ro",- '1 '

" t J  l n ! l  :
I A X : ,

T a x  D o c k e t  N o .  6 0 2 9 - 9 4

l - 1

JI

v .

DTSTRICT OF COLUMBIA,

Respondent.

MEMORANDI'M OPTNTON AND ORDER

FACTS

The mat te r  be fore  the  Cour t  invo ]ves  a  tax  d ispute  over  the

i n t e r p r e t . a t i o n  o f  t h e  D i s t r i c t  o f  C o l u m b i a ' s  N e t  O p e r a t i n g  L o s s

Deduct ion  Prov i ,s ion .  Pet i t ioner  i s  a  member  o f  an  a f  f  i l - ia ted

group of banking inst. i tut ions with members both within and without

the Dis t r ic t  o f  Columbia. F r o m  1 9 8 8  t o  1 9 9 1 ,  P e t i t i o n e r

appor t ioned a l l  o f  i ts  income to the Dis t r ic t  o f  Columbia and was

subject. to the Distr ict of Col-umbia Corporation Franchise Tax.

Pet f r  Mem. Supp.  Summ. ,Judg. ,  a t  I ,  4 .  Dur ing the per iod between

1986 and 1992,  Pet i t ioner ,  or  i ts  parent  corporat ion,  was acqui red

first by Sevran Financial Corporal ion, then by C&S/Sovran

Corporat ion in  1990,  and f ina l ly  by Nat ions Bank Corporat ion in

1992.  As i t  was a member of  an af f i l ia ted group of  corporat ions,



Pet i t ioner  was inc luded in  the  Federa l  Conso l ida ted  Income Tax

Returns  o f  bo th  Sovran F i -nanc ia ]  Corpora t ion  and i t s  subs i -d ia r ies

f o r  t h e  p e r i o d  M a r c h  1 1 ,  1 9 8 6  t h o u g h  1 9 8 9 .  S i m i l a r l y ,  P e t i t i o n e r

was included in the Federal-  Consol idated Income Tax Returns of

C & S / S o v r a n  C o r p o r a t i o n  i n  1 9 9 0  a n d  1 9 9 1 .

I n  1 9 9 1  t h e  l - o s s  y e a r ,  P e t i t i o n e r ,  d s  a  s e p a r a t e  c o r p o r a t i o n ,

susta ined N e t  O p e r a t i n g  L o s s  o f  $ 1 1 3 , 0 5 0  , 9 4 7  . 0 0 .  O f  t h i s

a m o u n t ,  5 7 1 - , 7 4 1 , 0 9 1 . 0 0  w a s  u s e d  b y  P e t i - t i o n e r  o n  i t s  1 9 9 1  F e d e r a l

Conso l ida ted  Income Tax  Return  to  o f fse t  the  income o f  o ther

a f f i l i a t e s  w h i 1 e  t h e  r e m a i n i n g ,  $ 4 1 , 9 0 9 , 8 5 6 . 0 0 ,  w a s  a v a i l - a b l - e  a s  a

net  opera t ing  l -oss  car ry  back  f  o r  f  edera l  i -ncome tax  purposes .

On May  13 ,  1993 ,  Pe t r t i one r  f i l ed  FR-11  f o rms l  w i t h

Respondent  to  c la im Dist r ic t  o f  Columbia corporat ion f ranchise tax

re funds  i n  t he  amoun t  o f  $2 ,1 -15 ,901 .00  and  $1 ,660 ,510 .00  f o r

per iods 1989 and 1990,  respect ive ly .  The refund c la ims were based

on  ca r ry  backs  to  1989  and  1990 ,  a  po r t i on  o f  t . he  $41 ,909 ,947

balance of  t .he to ta l  o f  the 1991 net  operat . ing loss of

$ l - 13 ,050 ,947 .00  no t  used  i n  ' 91  and  f ound  on  PeL i t i one r r s  1991

Federal Consol- idated Income Tax ReLurn.

^ The Cl-aim for refund of fncome or Franchise Tax Form.



O n  O c t o b e r  2 2 ,  1 9 9 3 ,  R e s p o n d e n t  d e n i e d  P e t i t i o n e r r s  r e f u n d

c ]a ims because there  was no  ner  opera t  i -nq  loss  deduct  ion

(here ina f te r  "NOL deduct ion"  )  shown on Pet i t ioner rs  Federa l

Conso l ida ted  Income Tax  Return  fo r  vears  1989 and 1990.  Pet ' r

M e m .  S u p p .  S u m m .  J .  a t  6 ,  &  E x h i b i L  3 4 .  I n  r e s p o n s e ,  o D  A p r i l  2 I ,

1 ,994 Pet i t ioner  f i led  an  appea l  to  th is  Cour t  cha l leng ing

R e s p o n d e n t ' s  d e n i a l -  o f  P e t i t i o n e r ' s  s t a t e  f r a n c h i s e  t a x  r e f u n d

c l a i - m s  f o r  1 9 8 9  a n d  1 9 9 0 .  P e t i t i o n e r  f i l e d  a  M o t i o n  f o r  S u m m a r v

Judgment  on  September  8 ,  1995;  and on  October  6 ,  1995 Respondent

f i led a cross Mot. ion for Summary Judqment.

AI{AI,YSIS

Both part ies hawe petit ioned this court for summary judgment

on the issue of  whether  Pet i t ioner 's  c la ims for  net  operat i -nq loss

deduc t i ons  fo r  yea rs  1989  and  1990 ,  under  D .C .  Code  S  47 -

1803  .3  (a )  (14 )  (Rep I  .  1990 )  (he re ina f  t e r  " t he  NOL p rov i s  j - on "  )  ,  we re

properly disal lowed. Summary judgment may be granted only when

"Lhere is no genuine issue as to any material fact and the

moving par ty  j -s  ent i t l "ed to  a judgment  as a mat ter  o f  law. t 'Sup.

Ct . .  Civ .  R.  55(c)  (made appl icable to  th is  tax proceeding by Sup.

Ct .  Tax R.  3) r  there must  be no lega1 t .heory suppor t ing the non-

moving par ty 's  case which remains v iab le under  t .he asser ted facts .



Smith v .  Washington Metropol - i tan Area Transi t  Aut .hor i ty ,  631 A.2d

38 '7 ,  390  (D .C .  1993 )  .

As both part ies have peLit ioned the Court  for summary

judgment,  each musL bear the moving party 's burden for summary

judgment  to  be  gran ted  in  i t s  favor .  In  the i r  respec t ive  Mot ions ,

t . h e  p a r t i e s  h a v e  r a i s e d  t h e  f o l l o w i n g  1 e g a l  i s s u e s :  ( 1 )  w h e t h e r

the  Respondent  has  cor rec t ly  in te rpre ted  the  s ta tu te  a t  i ssue;  Q)

whether  t .he  Respondent 's  in te rpre ta t ion  o f  the  NOL prov is ion

v io la tes  the  Commerce C lause o f  the  Un i ted  Sta tes  Const j - tu t ion ;

(3 )  whether  the  Respondent 's  in te rpre ta t ion  o f  the  NOL prov is ion

v io la tes  o f  the  Due Process  C lause o f  the  Un i ted  Sta tes

Const i tu t ion ;  and (4 )  whether  the  Respondent 's  in te rpre ta t . ion  o f

the  NOL prov is ion  v io la tes  the  Egua l  Pro tec t ion  C lause o f  the

Uni ted  St .a tes  Const i tu t ion .

1. Statutory Int,erpretation

Respondent  denied Pet i t ionerrs  c la im for  a  tax refund of  i ts

1989 and L990 taxes because there were no net operating losses

shown on the Pet i t ionerrs  1989 and 1990 Federa l  Consol idated

Corporation Income Tax Returns (Form 1139) as required-._ by

Responden t r s  i n t e rp re ta t . i on  o f  D .C .  Code  S  47 -1803 .3 (a )  ( 14 )  (Rep I  .

L990) .  The refund c la ims were based on a loss carry  back to  l -989



a n d  1 9 9 0  o f  P e t i t i o n e r r s  1 9 9 1  p o r t i o n  o f  t h e  n e t  o p e r a t i n g  ] o s s  o f

$ 4 1 , 9 0 9 , 8 5 9 . 0 0  f o u n d  o n  t h e i r  F e d e r a l  C o n s o l i d a t e d  I n c o m e  T a x

R e t . u r n  f o r  t h e i r  D i s t r i c t  o f  C o l u m b i a  a c t i v i t i e s .  T h e  D i s t r i c t  o f

Co lumbia 's  NOL prov is ion  reads  as  fo l lows:

Net  Opera t ing  Losses . - In  comput ing  t .he  ne t  j -ncome o f  a
c o r p o r a t i o n ,  a n  u n i n c o r p o r a t e d  b u s i n e s s ,  o r  f i n a n c i a l
ins t i - tu t ion ,  there  sha l l  be  a l lowed a  deduct ion  fo r  ner
operat ing l -osses, in the sane nanner as al lowed under
sect ion L72 of the Internal Revenue Code of 19gd and as
reported on any federal tax return for the same ta:cahle
p e r i o d  D . C .  C o d e  S  4 7 - 1 8 0 3 . 3 ( a ) ( 1 a )  ( R e p I .  1 9 9 0 )
( e m p h a s i s  a d d e d ) .

Respondent  in te rpre ts  the  above quoted  s ta tu te  as  hav ing

t h r e e  r e q u i r e m e n t s  f o r  o b t a i n i n g  a  N o L  d e d u c t i o n .  "  [ r ] n  o r d e r  t o

a l L o w  a  D i s t r i c t  N O L  d e d u c t i o n ,  t h e r e  m u s t  b e  ( 1 )  a  f e d e r a l  N O L

deduct ion,  (2)  repor ted on a federa l  tax return,  (3)  for  the same

taxable per iod f in  which the Dis t r j "c t  NOL deduct ion is  c ]a imedl  . , ,

Resp .  Mem.supp .  summ.  J .  a t  6 .  r t  i s  und i spu ted ,  i n  t he  p resen t

mat . ter ,  that  the Pet j . t ioner  d id  not  take a federa l  NOL deduct ion

on its Federal Consolidated Corporation Income Tax Returns for the

yea rs  1989  and  1990 .

The Court notes that i ts

in terpretat ion of  th is  s tatute is

ru les of  s tatutory  construct ion.

rev iew of  the Respondent ,s

informed and governed by the

I 'A cornerstone of statutory



in terpretat ion is  the ru le  that  a  cour t  'w i l l  not  look beyond the

pla in meaning of  a  s tatute when the language is  unambiguous and

does  no t  p roduce  an  absu rd  resu l t . " ' J .  F rog .  L td .  v .  F l em ing ,  598

A .2d  735 ,  738  (D .C .  1991 )  "The  mean ing  o f  a  s ta tu te  mus t ,  i n  t he

f i rs t .  instance,  be sought  in  the language in  which the act  is

f ramed ,  and  i f  t ha t  r s  p la in  the  so le  func t i on  o f  t he  cou r t  i s

to  en fo rce  i t  acco rd ing  to  i t s  t e rms . "  Camine t t . i  v .  Un i ted  S ta tes ,

2 4 2  U . S .  4 ' 7 0 ,  4 8 5 , 3 7  S . C t .  I 9 2  ( 1 9 1 7 )  .  F u r t h e r ,  d n  a g e n c y ' s

in te rpre ta t ion  o f  a  l -aw wh ich  i t  en forces  is  to  be  fo l lowed when

reasonabl-e and not in disagreement with the language of the

s t a t u t e .  D i s t r i c t  o f  C o J u m b i a  v .  P i e r c e  A s s o c i a t e s .  I n c . ,  4 6 2  A . 2 d

I I 2 9 ,  1 1 3 0  ( D . C .  1 9 8 3 ) ;  a n d  a s  t h i s  c a s e  i n v o ] v e s  a  D i s t r i c t

agency 's  in t .e rpre ta t ion  o f  a  D is t r i c t  s ta tu te  wh ich  t .he  agency

enforces ,  tha t  agency 's  in te rpre ta t ion  is  en t i t led  to  de ference

f rom t.his Court .

Petit. ioner raises two relevant arqumenLs in support of i ts

assert, ion that the statue is ambiguous and has been incorrectly

interyreted by the Respondent. F i rs t . ,  i t  notes that  whi le  a

deduction is to be al lowed in the same manner as under S l-?2 of

the Internal Revenue Code, the NOL provision does not require the

amounts of the deductions to be the same. Second, the NOL

6



prov is ion does not  express ly  address the s i tuat ion where a

taxpayer  is  a  member of  a  group f i l ing a consol idated federa l

return.

Pet i t ioner  s tates that  as i t  f i led a consol idat .ed federa l -

re turn,  and was requi red to  f i le  a  separaLe return in  the Dis t r ic t

o f  Co lumb ia ,  dn  i n - j us t i ce  resu l t s  f rom the  D is t r i c t  o f  Co l -umb ia ' s

in terpretat ion of  the NOL prov is ion.  In  essence,  Pet i t ioner

a s s e r t s  t h a t  t h e  D i s t r i c t  o f  C o l u m b i a ' s  i n t e r o r e t a t i o n  o f  t h e  N O L

prov is ion ,  coup led  w i th  the  f i l i ng  o f  separa te  and conso l - ida ted

re turns  fo r  D is t r i c t  o f  Co lumbia  taxes  and federa l  taxes ,

r e s p e c t i v e l y ,  i n  e f f e c t  r e q u i r e s  t h e  P e t i t i o n e r  t o  a p p l y  i t s

losses  to  the  income o f  o ther  en t  j - t ies .  Pet  .  Mem.  Supp.  Summ.

Judg.  ,  a t  10  - Pet i t ioner  asser ts  that  the appropr ia te

construct. ion of the NOL provision is to determine net operating

loss carry  backs as i f  Pet i t ioner  had f i led a separate federa l

reLurn which in this writers mind would be tantamount to havinq

the Respondent make a new separate return for Petit ioner in order

to determine a refund.  Id .  a t .  9 . Pet i t ioner  po ints  to  the

favorable interpretation of similar statutes by ot.her

jur isd ic t ionsr  as author i ty  for  th is  Cour t  to  adopt  Pet i t ioner 's

i n te rp re ta t i on  o f  t he  NOL p rov ie ion .  I d .  a t  12 -13 .



The Cour t  f i r s t  no tes  tha t  the  NOL prov is ion  does  no t ,  as  the

Pet i t ioner  has  s ta ted ,  requ i re  the  Pet i t ioner  to  app ly  i t s  NOL to

i t s  a f f i l i a t e s .  T h e  P e t i t i o n e r  m a y  c a r r y  i t s  l o s s  f o r w a r d  f o r  1 5

years  f rom the  year  1n  wh ich  the  NOL occur red .  D.C.  Code S 47-

1 8 0 3 . 3  ( a )  ( 1 4 )  ( r e f e r r i n g  t o  2 6  U . S . C .  S  1 7 2 )  .  S h o u l d  a n y  o f

Pet i t ioner 's  federa l  re tu rns  w i th in  the  15  year  car ry  fo rward

per iod  conta in  a  NOL deduct ion ,  Pet i t j -oner  w i l l  then  be  ab le  to

c la im a  NOL deduct ion  on  i - t s  D i ,s t r i c t  re tu rn  as  we} l  .  Thus ,

Pet i t ioner 's  charac ter iza t ion  o f  the  NOL prov is ion  as  requ i r ing  L t

t o  a p p l y  i t s  l o s s e s  t o  i t s  a f f i l i a t e s  i s  e r r o n e o u s .

The Court  f inds that the statute is unambiquous. The

sentence a t  i ssue reads  in  re levant  Dar t  as  fo l lows:  " there  shaL]

be al lowed a deduct ion for net operat ing losses, in the same

manner as al lowed under sect ion I72 of the Internal Revenue Code

of 1986 and as reported on emy federal tax return for bhe same

t ,axable per iod.  "  D.  C.  Code S 47 -  1803 .3 (a)  ( r   )  (emphasis  added)  .

The subject. of the senLence and the statute is the NOL deduct. ion

mentioned therein. Thus, "as reportedtr must refer to the NOL

deduction. Therefore, t .he correct interpretation of the sente-ece

is that one shall  be al lowed a NOL deduction as such deduction is

reported on one's federal tax return for the same taxable period,



Cour ts  a re  to  g ive  de ference to  s ta tu to ry  in te rpre ta t ions

rendered by  the  agency  respons ib le  fo r  the  app l ica t ion  o f  a

s t a t u t e .  P i e r c e  A s s o c i a t e s ,  4 6 2  A . 2 d  a t  1 1 3 0 .  T h e  s i t u a t . i o n  a t

hand is analogous, and the Court  f inds that the Respondent is

en t i t led  to  sununary  judgement  on  the  Iega1 issue o f  i t s

j -n te rpre ta t ion  o f  the  s ta tu te  because tha t  in te rpre ta t ion  is

reasonab le .

2. Couurerce Clause & Due Process

Pet i t ioner  has  asser t .ed  tha t  the  Respondent 's  in te rpre ta t ion

of  the  NOL prov i -s ion  v io ]a tes  the  Commerce C l -ause.  That  c ]ause

authorizes Congress to "regulate Commerce among the several

Sta tes .  "  U .  S .  Cons t .  A r t .  I ,  S  8 ,  c l - .  3  .  The  c l ause  has  been

interpret.ed to prevent states from imposing taxes which

discriminate against interst.ate comrnerce by f avoring local-

bus inesses.  Roston Stock Exchange v.  St .a te Tax Commiss ion,  429

U .S .  318 ,  329  (7977 ) .  Pe t i t i one r  has  a l so  asse r ted  t ha t  t he

Respondent's interpretation of the NOL provision violates the Due

Process c lause. U .S .  Cons t .  amend .  V . As the Due Process

chalJ-enge is appropriately addressed in the discussion of the

Commerce Clause issue, they are discussed together below.



The Supreme Cour t  has  se t  fo r th  a  four  p rong tes t  fo r

de termin ing  whether  a  loca l  tax  v io la tes  the  Commerce C l -ause.  The

test requires a Court  to determine whether

t h e  t a x  t 1 l  i s  a p p l i e d  t o  a n  a c t i v i t y  w i t h  a
s u b s t a n t i a l  n e x u s  w i t h  t h e  t a x i n g  s t a t e ,  l 2 l  i s  f a i r l y
appor t ioned,  t3 I  does  no t  d isc r j -m i -na te  aga ins t
i n t e r s t a t e  c o m m e r c e ,  a n d  t 4 l  i s  f a i r ] y  r e l a t e d  t o  t h e
s e r v i c e s  p r o v i d e d  b y  t h e  s t a t e .

C o m p l e t e  A u t o  T r a n s i t ,  I n c .  v .  B r a d y ,  4 3 0  U . S .  2 7 4 ,  2 7 9  ( t g l l ) .

Pe t i t ioner  has  ra ised no  cha l lenge to  the  NOL prov is ion  under  the

f i rs t  o r  four th  p rongs  o f  the  Comple te  Auto  tes t .  Had such a

c h a l l e n g e  b e e n  m a d e ,  h o w e v e r ,  t h e  N O L  p r o v i s i o n  w o u l d  s a t i s f y  t h e

regu i rements  o f  those two prongs .  Pet i t toner  has  i t s  p r inc ipa l

p lace  o f  bus iness  in  the  D is t r i c t  o f  Co lumbia  and e i ther  earns  or

appor t . ions  a l l  o f  i t s  income to  the  D is t r i c t  o f  Co lumbia .  These

factors are enough to sat isfy the nexus and relat ion requirements

o f  t h e  C o m p l e t e  A u t . o  t e s t .  G o l d b e r g  v .  S w e e t ,  4 8 8  U . S .  2 5 2 ,  2 6 7

(1e8e) .

Pet i t ioner  has asser ted t .hat  the Respondentrs  in terpretat ion

of the NOL provisj-on has violated the second and third prongs of

the Contp lete Auto test . In  c la iming a Due Process v ic la t ion,

Petit ioner challenges the apport. ionmenL of i ts income to the

Distr ict of Columbia. As review of the NOL provision under the

10



Compl-ete Auto test ent.ai ls an anal-ys j -s of apport ionment,  the Due

P r o c e s s  c h a l l e n g e d  i s  a n a l y z e d  w i t h i n  t h a t  d i s c u s s i o n ,  f o u n d  i n

the  ex terna l  cons is tencv  tes t  ana lvs is  wh ich  fo l lows.

a. Fair Apportionsrent

The second prong of the Compfete Auto test examines whether

the tax is f  a i  r l  r , '  annclr f  i  oned. To determine whether a tax is

fa i r l y  appor t . ioned the  Cour t  must  inqu i re  whether  the  tax  i s  bo th

i n t e r n a l l y  a n d  e x t e r n a l - l y  c o n s i s t e n E .  G o l d b e r g  v .  S w e e t  ,  4 8 8  U . S .

2 s 2 ,  2 6 T  ( 1 9 8 9 )  .

1.  In ternal  Consis tency

The in ternal  cons j -s tency test  inqui res whet .her  mul t ip le

taxat ion would resul - t  i f  every s tate were to  impose an ident ica l

t ax .  I d .  a t  26 I .  The  NOL p rov i s ion  i s  no t  a  tax  a t  a l l ,  bu t

rather ,  is  a  credi t .  As such,  the NOL prov is ion is  in ternal ly

consist.ent because by i ts very nature a credit cannot result in

mul t ip le  taxat ion

I f  a l l  s ta tes were to  adopt  NOL prov is ions ident ica l  to  the

one presently at issue, taxpayers would have to claim a NOL

deduction on their federal Lax returns before thev could claim

state NOL deduct ions.  One potent ia l  resul t  o f  such a c i rcumstance

would be the poss ib i l i ty  o f  increased tax l iab i l i ty  due to  a

1 1



reduced ava i l -ab i l i t v  o f  NOL deduct ions .  Such a  resu lL  i s  a

r e d u c t i o n  i n  t h e  a v a i l a b i l i t y  o f  a  d e d u c t i o n ,  n o t  m u l t i p l e

taxat ion, and the Court  is unaware of anv case which states that a

reduc t . ion  in  the  ava i lab i l i t y  o f  a  deduc t ion  v io la tes  the  in te rna l

cons is tency  tes t .  Deduct ions  are  no t  g ran ted  by  r igh t ,  bu t  by

leg is la t i ve  g race,  and the  leg is la tu re  may a l low or  d isa l - Iow them

at  i t s  d isc re t ion .  Von Stau f fenberg  v .  D is t r i c t  Unemployment

C o m p e n s a t i o n  B o a r d ,  2 6 9  A . 2 d  1 1 0 ,  1 1 1  ( D . C .  I 9 ' t O )  ;  a f  f  , d  4 5 9  F . 2 d

1128;  see a l -so  Commiss ioner  o f  In te rna l  Revenue v .  Su l l i van ,  356

U . S .  2 7 ,  2 8  ( 1 9 5 8 ) .  I n  l i g h t  o f  r h e  f o r e g o i n g ,  t h e  C o u r t  f i n d s

t h a t  t h e  N O L  p r o v i s i o n  i s  i n t e r n a L l y  c o n s i s t e n t .

2.  External Consistency and Due Procese

For a tax prov is ion to  be external lv  consis tent  i t  musL tax

"on1y that  por t ion of  the revenues f rom in ters tate act iv i ty  which

reasonably reflects the in-state component of the activit .y being

taxed . "  Go ldbe rg ,  488  U .S .  a t  252 .  Due  Process  a l so  regu i res

that. only the in-stat.e port ion of interstate commerce is taxed by

a state.  In  the instant  mat t ,er ,  Pet i t ionerrs  net  operat ing loss

was who11y apport ioned to the Distr ict of Columbia and Petit . ioner -

was  sub jec t  t o  t ax  the re in .  Pe t ' r  Mem.  Supp .  Summ.  J .  a t  L ,  4 ;

The statutes which define incomeResp .  Mo t .  Summ.  Judg . ,  a t  1G.
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taxab le  by  the  D is t r i c t  o f  Co lumbia  are  exhaust ive  in  the i r

e x c l - u s i o n  o f  i n c o m e  f r o m  s o u r c e s  o u t s i d e  t h e  D i s t r i c t .  D . C .  C o d e

S S  4 7 - L 8 O 7 . I ( 2 )  ,  4 7 - L 8 1 0 . 1  t o  . 3  ( R e p 1 .  1 9 9 0 ) .

Taxpayers  a re  a fso  au thor ized  to  pe t i t ion  fo r  the  u t i l i za t . ion

o f  a l te rna t ive  methods  o f  appor t ionment  o r  ca lcu la t ion  "  [ i ]  f  the

a l loca t ion  or  appor t ionment  p rov is ions  do  no t  fa i r l rz  ronrecpn l -

t h e  e x t e n t  o f  t h e  L a x p a y e r ' s  b u s i n e s s  a c t i v i t y  i n  t h e  D i s t r i c t . ' ,

S  4 7 - 1 8 1 0 . 2  ( h )  .  P e t  j - t i o n e r  h a s  n o t  c h a l ] e n q e d  t h e  e f  f  e c t i w e n e s s

of  these statutes in  guard ing against  taxat ion of  income f rom

ou ts i de  t he  D i s t r i c t .

Fur ther ,  the  s ta t .u te  p rov ides  fo r  pe t i t ion  o f  e r roneous

appor t ionments  o r  a l loca t ions .  The Pet i t ioner  i s  bar red  f rom now

chal lenging the apport ionment of i ts income to the Distr ict .  of

Co l "umbia  because Pet . i t ioner  f  a i led  to  exhaust  the  ava i lab le

administrative remedies for such a challenge. Smoot Sand and

G r a v e l  C o r p .  v .  D i s t r i c t  o f  C o l u m b i a ,  2 6 L  F . 2 d  7 5 8 ,  7 6 5 - 6 5  ( D . C .

C i r .  1 9 5 8 )  ( d i s c u s s i n g  D . C .  C o d e  S  4 7 - 1 5 8 0 a  ( 1 9 5 1 )  ,  t h e  s t a t u t . o r y

p redecesso r  o f  D .C .  Code  S  47 -1810 .2 ) . The Court f inds that al l

of the aforementioned statutory provisions, which operate in

conjunction with the NOL provision at. issue, insure t.hat only the

in-s tate por t ion of  j .n t .ers tate income is  taxed by the Dis t r ic t  o f
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Columbia .  The s ta tu to ry  scheme there fore  sa t is f ies  the  ex terna l

c o n s i s t . e n c y  t e s t  a n d  a f f o r d s  t h e  p r o c e s s  d u e  t o  a g g r i e v e d  p a r t i e s .

Thus ,  the  second prong o f  the  Compl -e te  Auto  tes t  i s  sa t is f ied .

b. Discr iminat ion Against Interstate Cornnerce

The th i rd  p rong o f  the  Comple te  Auto  tes t  inqur res  whether

the  tax  d isc r im i -na tes  aga ins t  in te rs ta te  commerce.  The Supreme

Cour t  has  s ta ted  tha t  the  Commerce C l -ause is  no t  des iqned to

pro tec t  s ta te  res idents  f rom the i r  owr r  s ta te  taxes .  Go ldbero  v .

S w e e t . ,  4 8 8  U . S .  2 5 2 ,  2 6 5  ( 1 9 8 9 ) . In  Go ldberg ,  Lhe Cour t  s ta ted

tha t  when the  d ispropor t ionate  burden o f  a  tax  fa l Is  on  s ta te

r e s i d e n t s ,  r a t h e r  t h a n  o n  n o n - r e s i d e n t s ,  t h e  r e s i d e n t  w i l l -  b e  a b l e

to  pe t i t ion  the  government  fo r  re fo rm o f  the  l -aw th rough the

p o l i t i c a l  p r o c e s s .  I d .  a t  2 5 5 .  T h e  C o m m e r c e  C l a u s e  i s  f a s h j - o n e d

to  pro tec t  the  non- res ident  because tha t  c lass  o f  persons  is

u n a b l e  t o  a f f e c t  p o l i t i c a l  c h a n g e .  I d .

f n  t he  i ns tan t  ma t te r ,  Pe t i t i one r  i s

pr inc ipa l  p lace of  bus iness is  in  the Dis t r icL

whose income or losses are apport ioned entirely

Columbia.  As such,  Pet i t ioner  is  wi t .h in  that

which the Commerce Clause was not desiqned to

noted in  Goldberg,  Pet i t ioner  "presumably is

an ent i t .y whose

of Col-umbia, and

to  the  D is t r i c t  o f

c lass  o f  persons

protect .  As was

1 4
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about and change the tax through the [Distr ict .  of  Columbia]

po l i t i ca l  p rocess .  I t  i s  no t  a  purpose o f  the  Commerce C lause to

p r o t e c t  s t a t e  r e s i d e n t s  f r o m  t . h e i r  o w n  s t a t e  t a x e s . "  f d .  a t  2 6 6 .

The Cour t  f inds  tha t  the  Respondent 's  in te rpre ta t ion  o f  the  NOL

prov is ion  does  no t  v io la te  the  th i rd  p rong o f  the  Comple te  Auto

L e s t . Hav ing  a l -so  f  ound,  ds  descr ibed above,  tha t  the

Pet . i t . ioner 's  i -n te rpre ta t ion  o f  the  NOL prov is ion  does  no t  v j -o la te

f  h e  o t h e r  n r c l n o s  o f  t h e  C o m n l  e f  e  A r r f  o  t e s f  .  f  h e  C o t t r f -  h o l d s  t h a t
'  

e ' _ e

t h e  P e t i t i o n e r ' s  i n t e r p r e t a t i o n  o f  t h e  N O L  p r o v i s i o n  d o e s  n o t

v io la te  the  Commerce C l -ause or  the  Due Process  c l -ause o f  the

U n i t e d  S t a t e s  C o n s t i t u t i o n .

3 .  Equa l  Pro tec t ion

Pet i t ioner  has asser ted that  Resrrondent 's  in terpretat ion of

the NOL provision violates the Equal Protection clause of the

Uni ted States Const i tu t ion.  The Cour t  notes that  the due process

clause of Fifth Amendment renders an egual protection analysis

appl icable to  the Dis t r ic t  o f  Col -umbia.  Bol l ing v .  Sharpe,  34 '7

U .  S .  497  (1954 )  ;  . f ones  v .  D i s t r i c t  o f  Co lumb ia ,  585  A .2d  l 32O

(D.C.  r -eec) .

Legis la tures possess broad d iscret ion in  making

class i f icat ions in  t .he f ie ld  of  taxat ion.  Madden v.  Commonweal th
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o f  Ken t . ucky ,  309  U .S .  83 ,  87 -88  (1940 ) ;  Regan  v .  Taxa t i on  W i th

Rep resen ta t i on  O f  Wash ing ton ,  461  U .S .  540 ,  547  (1983 )  .  Tax

c lass i f icat ions are va l id  i f  thev bear  a rat ional  re la t ionshio to

a leg i t imate governmenta l  purpose.  Metropol i tan L i fe  fns.  Co.  v .

Ward ,  470  U .  S .  859  ,  881  (1985)  .  I n  rev iew ing  tax  c l -ass i f  i ca t i ons ,

the presumpt ion of  const i tu t ional i ty  can be overcome
only by the most explicit  demonstration that the
c lass i f i ca t i on  i s  a  hos t i l e  and  opp ress i ve
discr iminat i -on against  the par t icu lar  persons and
classes.  The burden is  on the one at tack j -ng the
legislat iwe arrangement to negative every conceivable
basis  which might  suppor t  i t .

309  U .S .  a t  88 ;  see  Regan  v .  Taxa t i on  Wj - th  Represen ta t i on  O f

Wash ing ton ,  461  U .S .  540 ,  54 ' 7  ( 1983 ) .  The  Cou r t  he re  rev i ews

Respondentrs  in terpretat ion of  the NoL prov is ion under  the above

ci ted deferent ia l  s tandards.

Respondent has advanced administrative convenience as the

legit imate basis support ing the reguirement that an NOL deduction

be taken on one's federaL return before a taxpayer may claim a NOL

deduct ion on i ts  Dis t r ic t  re turn.  In  chal lenging Respondent 's

asser ted basis  suppor t ing the NOL prov is ion,  Pet i t ioner  has c i ted

t .wo cases f rom fore ign jur isd ic t ions.  In  Sear le  Pharmaceut . ica l  v . -

Depa r tmen t .  o f  Revenue ,  512  N .E .2d  I 24O ( I 11 .  1987 ) ,  an  I l l i no i s

Iaw which c lass i f ied taxpavers in  reference to  the i r  federa l
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re t .urns was found to v io l -a te the uni formi tv  c lause of  the s tate

const j " tu t ion.  Pet i t ioner  has a lso c i ted Depar tmenL of  Revenue v.

Amrep Corporat . ion,  358 So.2d 1343 ( f ' la .  L978)  ,  which f  inds

unconst i tu t ional  a  law which d iscr iminated aqainst  in ters tate

conrmerce.

For  the reasons d iscussed bel -ow,  the Cour t  f inds that

Pet i t ioner  has fa i led to  carry  i ts  burden in  establ ish ing that .  the

NOL prov is i -on is  unconst i tu t ionaf  under  the EquaI  Protect ion

CLause .  F i r s t ,  t he  Cour t  no tes  tha t  ne i the r  o f  t he  cases  c i t ed  by

the  Pet . i t ioner  a re  cont ro l - l inq  in  the  present  mat te r  as  bo th  a re

s t a t e  c o u r t  d e c i s i o n s  f r o m  f o r e i g n  j u r i s d i c t i o n s .

Second,  the decis ion i -n  Amrep is  doct r ina l ly  d is t inct  f rom

t.he matter before the court. In that case, the Court was faced

wit.h an Egual Protection Clause challenge to a 1aw which

discr iminated between res ident  and non-res ident  corporat ions.  Id .

at  1345.  The Pet i t ioner  in  that .  case was a nonres ident  ent i ty ,

and the analysis employed by the Court was applicable to

chal lenges brought  by non-res idenL ent i t ies.  Id .  a t  1353.

In the presenL -matter, t .here is no such discrimination. The

NOL provision dist inguishes between corporations on the basis of

whether they took a deduction on their federal tax returns, not by
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res ident  and non-res ident  s tatus.  The NOL prov is ion therefore

does not  d is t inguish between res ident  and non-res i -dent

corporat ions.  Fur ther ,  leg is la tures have long been permi t . ted to

employ c lass i f icat ions in  taxat . ion.  Carmichael  v .  Southern Coal  &

Coke  Co . ,  301  U .S .  495 ,  509  (L931 )  ( "Th i s  Cou r t  has  repea ted l y

held that  inegual i t ies which resul - t  f rom a s ingr ing out  o f  one

par tJ-cu lar  c lass for  taxat ion or  exempt ion,  in f r inge no

const i tu t ional  l imi ta t ion.  "  )  The cour t  f inds that  Amrep is

inapposi te  in  the present  mat ter .

Thi rd,  the decis ion in  Sear le  Pharmaceut ica l  rev iewed a tax

prov is ion under  the uni formi ty  C]ause of  the r l l ino is

Cons t i t u t i on .  I n  d i scuss ing  the  Pe t r t i one r rs  bu rden ,  t he  cou rL  i n

Searle Pharmaceutical stated that. t .he Uniformity Clause provided

"the taxpayer protection beyond that of the egual protection

c lause . "  rd .  a t  L246 .  f n  l i gh t  o f  t h i s  s ta temen t ,  t he  cou r t

feels that. using this case as precedent for any decision regarding

taxation under the Egua1 Protect. ion Clause would be erroneous.

The Court is unaware of a similar heiqhtened standard of review in

-  the Dis t r ic t  o f  Columbia.  A11 that  is  recru i red is  Lhat  the

c lass i f j -cat . ion employed be reasonable and rat ional ly  re la ted to

the object  o f  t ,he tax s t .a t .u t ,e .  see Get ty  o i l  co.  v .  ok lahoma Tax
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Commiss ion ,  563  P .2d  627 ,  630  (Ok ta .  1977 ) ;  d i sm issed  434  U .S .  804

( r971 )  .  ( a  case  s t r i k i ng l y  s im i ra r  t o  t he  p resen t  case ,  bu t

invol-ved carrying losses f orward rather than backwards and

result ing in the same statutory interpretation that Respondent

he re in  asse r t s ) .

F ina11y,  the Supreme Cour t  has long recognized that

admin is t rat ive convenience or  necessi ty  is  a  leq i t imate or

reasonable s tate in terest  in  taxat ion.  Carmichael -  w.  Southern

CoaL  &  Coke  Co . ,  301  U .S .  495 ,511  (1937 ) ;  packe r  Co rpo ra t i on  v .

u tah ,  285  u . s .  105 ,  110 ,  f n .  6  ( 1932 ) .  Th i s  i s  p rec i se l v  t he

interest which the Respondent has advanced in support of the NOL

prov i s ion .  Resp .  Mem.  Supp .  Summ.  Judg . ,  a t  10 .  Requ i r i ng  a

federal NOL deduction in order to cruali fy for a NOL deduction in

the Dis t r ic t  is  ra t ional ly  re la ted to  t .he leq i t imate s tate

interest advanced by the Respondent. Such a reguirement certainly

makes the government's task of reviewing tax deductions easier.

I t  is  the Pet i t ionerrs  burden r t to  negat ive every conceivable

basis which might support [ the legit imate state interest] .  "

Madden v.  commonweal th  of  Kentucky,  309 u.s .  a t .  88.  pet i t ioner

has fai led to negative the basis for the NOL provision advanced by

the Respondent, and has certainly fai l-ed to negate every
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conceivable bas is  for  the NOL prowis ion.  Accord ingly ,  Pet i t ioner

has  fa i l ed  to  es tab l i sh  tha t  Responden t ' s  i n te rp re ta t i on  o f  t he

NOL prov is ion v io la tes the Equal  Protect ion Clause of  the Uni ted

S ta tes  Cons t i t u t i on .

CONCIJUSION

Pet i t ioner  has  fa i led  to  advance any  v iab le  lega l  theory  in

suppor t  o f  i t s  s ta tu to ry  in te rpre ta t ion  wh ich  remains  v iab le

fo l low ing  t .he  Cour t ' s  rev iew o f  the  fac ts  and lega l  a rguments .

The the  Cour t  f inds  tha t  the  Respondent 's  in te rpre ta t ion  o f  the

NOL prov is ion  is  reasonab le  and su f fe rs  f rom no Const . i tu t iona l -

d e f  i c i e n c i - e s  a s  a l l e q e d . The Court  f inds that Resoondent is

ent i t1ed to Summary Judgment as a matter of  law.

Several- other states facinq the same or similar cruestion have

held that statutes referrinq to the federal NOL deduction recruire

that the computation of a taxpayer's state NOL conform to the

computat. ion of i ts f ederal NOL. See  He f t l e r  Cons t r .  Co .  v .

F l - o r i d a  D e p t .  o f  R e v e n u e ,  4 3 8  S o .  2 d  1 3 9  ( F I a .  A p p .  3  D i s t .  l - 9 8 3 ) ,

r e v i e w  d e n i e d  4 4 9  S o .  2 d  2 6 4  ( F I a .  1 9 8 4 ) .  S c h o l a s t i c  B u s  S e r v i c e .

I n c .  v .  S t a t e  T a x  C o m m i s s i o n  ,  4 9 8  N . Y .  S .  2 d  2 7 8  ( 1 9 8 6 )  ;  P o s t a l  . -

F i n a n c e  C o .  v .  O k l a h o m a  T a x  C o m .  5 9 4  P . 2 d  I 2 O S  ( O k l a .  L 9 7 7 )  ;
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U t . i c a  B a n k s h a r e s  C o r p .  v .  O k l a h o m a  T a x  C o m m ' n ,  8 9 2  P . 2 d  9 7 9  ( O k 1 a .

7 e 9 4 )  .

Therefore,  based upon the foregoing,  i t  is  th is

o f  December ,  1997 ,

ORDERED, that the Petit ioner's Moti-on for Summary

hereby DENfED, and Respondent 's  Mot ion for  Summary

herebv cRAlIfED.

Judgment is

Judgment is

h) ,Q -[hrrh
JUDGE WENDELL

S i rrnad . i  n

P. GARDNER,
Chambers
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