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Th is  l i t i ga t i on  p resen ts  a  case  o f  f i r s t  impress ion

conce rn ing  the  cons t i t u t i ona l ,  due  p rocess  requ i remen ts

for  imposing Dis t r ic t  o f  Col -umbia income tax on a so-

ca l l ed  " r es i den t  t r us l . r r  Th i s  i s sue ,  and  o the rs ,  came

before th is  Cour t  pursuant  to  cross-mot ions for  summary

judgment .  and ora l  argument  thereon.  On most  of  the issues

a t  hand ,  t he  pe t i t i one r ' s  pos i t i on  mus t  p reva i l .  The  on l y

tax  yea r  f o r  wh ich  re l i e f  w i l - I  be  den ied  i s  t ax  yea r  1 -990 .

In  order  to  v iew the legal  conf l ic ts  in  t .he most  pract ica l

I  i  oh r  ,  ' i  1 -  ' i  s  ne r tessAr l /  l - o  se t  f  o r t h  t he  f ac1ua l  and,  L v

procedura l  background o f  the  case and to  summar ize  the

compet ing  conceptua l  a rguments .

I. BACKGROI]ND

P e t i t i o n e r ,  C h e m i c a l  B a n k ,  i s  a  f i n a n c i a l  i n s t i t u t i o n

du ly  o rgan ized and ex is t ing  under  the  laws o f  the  Sta te  o f

N e w  Y o r k .  A t  a l l  t i m e s  r e l e v a n t  t o  t h e  i n s t a n t  a c t i o n ,



Chemical -  Bank has served as t rusLee for  the Esther  L.  Guth

Trust  (here inaf ter  " the Guth Trust" )  Today,  Chemical

Bank  con t i nues  to  fu l f  i I l  t . h i s  ro1e .

The Gut.h Trust is a testamentary trust that was

establ ished in  1,934 under  the Wi l l  o f  Wi l lard A.  La lor ,  a

res ident  o f  the Dis t r ic t  o f  Columbia aL the t ime of  h is

dea th .

From the per iod beginning in  L987 through I99I ,  the

Guth Trust  was taxed by the Dis t r ic t  o f  Columbia 's

Depar tment  of  F inance and Revenue as a res ident  t . rust .

Respondent taxed t.he Gut.h Trust as a resident trust

because at  the t . ime of  h is  death,  Wi l lard A.  La lor  was

domic i led wi th in  the Dis t r ic t  o f  Columbia and any t rust

c rea ted  by  h i s  w i l l  was  c lass i f i ed  as  a  res iden t  L rus t .

pu rsuan t  t o  47  D .C .  S  1808 .3  and  S  47 -1809 .1  (1990 ) .

Beg inn ing  i n  1940 ,  Chemica l  Bank  as  t rus tee  o f  t he

Guth  T rus t  f i l - ed  accoun t ings  w i th  the  D is t r i c t  o f  Co lumb ia

pursuant  to  RuIe 305 of  the Super ior  Cour t .  Probat .e Rules.

On December 1988,  Chemical  Bank f i led a compla int  in

the Dis t . r ic t  o f  Columbia Super ior  Cour t  request ing cour t

approval  f  or  the res ignat  j -on of  t rustee Char l -es Lalor

Burd i ck ,  f o r  compensa t ion  o f  t he  res ign ing  t rus tee ,  f o r

increased aI l -owance of  compensat ion of  Lrustee Chemical -

Bank,  and for  waiver  of  the account ing requi rement .

On  Oc tobe r  26 ,  1990 ,  t he  Super io r  Cour t  g ran ted  a l l

r e l i e f  requesLed  by  pe t i t i one r ,  i nc lud ing  au tho r i za t i on  t . o

the  t rus tee  to  d i scon t i nue  f i l i nq  accoun ts  w i th  t . he  Cour t .



The f ina l  account ing for  the Guth Trust  was f i led wi th

respec t  t o  f i s ca l  yea r  1989 .1

On  Oc tobe r  7 ,  1991 ,  t he  t rus tee  f i l ed  a  second

compla int  in  t .he Dis t r ic t  o f  Columbia Super ior  Cour t

request ing a cour t  ru l ing on whether  a par t icu lar

ind iv idual  was t .he "  lawf  uI  issue "  o f  one of  the

benef ic iar ies of  the Guth Trust .  By order  dated September

aL, 1-992, the Court determined t.hat. the trust instrument

should be in terpreted to  construe that  ind iv idual -  as a

law fu l -  i ssue  o f  t he  bene f i c i a ry .

The par t ies have st ipu lated to  the fo l lowing facts

wi th  respect  to  income taxes paid on behal f  o f  the Guth

Trus t  and  c l -a ims  fo r  re fund  f i l ed  by  pe t i t i one r :

On  o r  abou t  Ap r i I  L4 ,  1988 ,  t he  Gu th  T rus t  pa id

income tax  to  responden t  i n  t he  amoun t  o f  $79 ,536 .34  fo r

tax year  L987 -

On or  about  Apr i l

income Lax to  respondent

t ax  yea r  l - 988 .

On or about Apri l

income tax to  respondent

t ax  yea r  1989 .

L 4 ,  1 9 8 9 ,  t h e  G u t . h  T r u s t  p a i d

i n  t h e  a m o u n t  o f  # 7 5 , 4 7 5 . 0 0  f o r

14 ,  1990 ,  t he  Gu th  T rus t  pa id

i n  t he  amoun t  o f  $109 ,159 .00  f o r

'  The Super ior  Cour t  a lso ind icated in  i ts  Order  that .  i t
would noL reta in cont inu ing superv is ion over  the t rust ,  but  ordered
Chemical  Bank to  cont inue prov id ing month ly  s tatements of  the
t rust 's  f inancia l  act iv i ty  and an annual  summary account  to  the
present  income benef ic iar ies and cont ingent  remaindermen.
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on or  about .  Apr i l  15,  L992,  the Gut .h Trust  pa id

income tax to  respondent  in  the amount  of  $81- ,288.00 and

in te res t  i n  t he  amoun t  o f  $14 ,632 .00  f o r  t ax  yea r  1990 .

On or  about  Apr i l  15,  1992,  the Guth Trust  pa id

income tax  to  responden t  i n  t he  amoun t  o f  $50 ,145 .00  fo r

t ax  yea r  199L .

On  o r  abou t .  Ap r i l  15 ,  1991- ,  pu rsuan t .  t o  S  1 -812 . ] - I (2 ) ,

pe t i t i one r  as  t rus tee  o f  Lhe  Gu th  T rus t  f i l ed  a  t ime ly

c la im wi th  respondent  for  a  refund of  Laxes paid for  tax

yea r  1987 .

On  o r  abou t  Augus t  30 ,  l - 991 ,  pu rsuan t  t o  S  1B l -2 . ] -L (2 )

(1990)  ,  pe t i t i one r  as  L rus tee  o f  t he  Gu th  T rus t  f i l ed  a

t . imely  c la im wi th  respondent  for  a  refund of  taxes paid

fo r  t ax  yea r  1988 .  No t i ce  o f  d i sa l l owance  o f  t he  re fund

cla im was received by pet i t . ioner  on or  about  December 9,

1993 .

On  o r  abou t  Augus t  30 ,  L99 I ,  pu rsuan t  t o  S  1812 . I ] - ( 2 )

(1990 ) ,  pe t . i t i one r  as  t r usLee  o f  t . he  Gu th  T rus t  f i l ed  a

t imely  c la im wi th  respondent  for  a  refund of  taxes paid

fo r  t ax  yea r  1989 .  No t i ce  o f  d i sa l l owance  o f  t he  re fund

cla im was received by pet . i t . ioner  on or  about  December 9,

1993 .

On  o r  abou t  March  10 ,  l - 993 ,  pu rsuan t  t o  S  18  : - -2 . ] -L (2 )

(1990) ,  pe t i t i one r  as  t rus tee  o f  t . he  Gu t .h  T rus t .  f i l ed  a

t imely  c la im wi th  respondent  for  a  refund of  taxes paid

f  o r  t ax  yea rs  1990  and  1991- .  No t i ce  o f  d i sa l - l owance  o f
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the refund c1aim was received by pet i t ioner  on or  about

December  9 ,  1993 .

On  December  17 ,  7993 ,  pe t i t i one r  f i l ed  a  Comp la in t  i n

the Superior Court seeking (1) the refund of j-ncome tax

assessmenLs  fo r  t ax  yea rs  L987  ,  1988 ,  1 -989  ,  L99O,  and

I99L,  (2)  a  permanent  cancel la t . ion of  the assessmenrs

aga ins t  t he  Gu th  T rus t  re t roacL ive  to  1986 ,  and  (3 )  a

declarat ion t .hat  the def in i t ion of  res ident  t rust  as

prov ided in  the Code denj -es th is  pet . i t ioner  due process of

Iaw and,  as a precedent  to  taxat ion,  is  fac ia l ly

unconst i tu t ional  .

II. ANALYSIS OF THE ARGT]MEMTS

For  pu rposes  o f  c la r i t . y ,  t he  Cour t  w i l l  ana l yze  each

i ssue ,  i . e .  nexus  t o  t he  D i s t r i c t  o f  Co lumb ia ,  s t a tu te  o f

l imi ta t . ions and waiver ,  ds i t  re la tes t .o  the par t icu lar

tax  yea r  i n  ques t i on .

A .  Pe t i t i one rs '  Pos i t i on .

Tax  Yea rs  L987 ,  1988 ,  l - 989 ,  L990  and  1 -99L

Pe t . i t i one r  a rgues  tha t  t he  D is t r i c t  o f  Co lumb ia ' s  t ax

on  the  Gu th  T rus t ' s  i ncome r rexceeded  the  D is t r i c t ' s  power

t.o t.ax under the Due Process Clause of the Fift .h Amendment

of  the Const i tu t ion.  "  See Pet i t ioner 's  Memorandum of

Points and Authorit . ies j-n Support of Motion for Summary

,Judgment  at  11.

The j -mposi t ion of  the tax on t .he Guth Trust ,

pe t i t . i one r  asse r t s ,  v i o la tes  the  Due  Process  C lause  s ince
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the nexus between the Trust  and the Dis t r ic t  is

insuf f ic ient  to  compr ise the "def in i te  l ink"  or  "min imum

connection" between the t.axing entit .y and t.he taxpayer

requi red by the Const i tu t . ion.

Speci f  ica11y,  pet . i t ioner  contends t .hat  the only

connect ions beLween the Guth Trust  and t .he Dis t r ic t .

consis t .ed of  the f i l ing of  annual  account ings ( through

l -989 )  as  requ i red  by  the  D .C .  Super io r  Cour t  p roba t .e

ru les ,  and  some l im i ted  I i t i ga t i on  re la t i ng  to  t . he

admin i s t ra t i on  o f  t he  T rus t .

Pet i t ioner  arques that  these l imi ted contacts  do noc

c rea te  a  " connec t i on "  su f f i c i en t  t o  sa t i s f y  due  p rocess

requi remenLs.  Consequent . ly ,  pet i t . ioner  requests th is

Cour t  to  refund the taxes paid on income generated by the

Guth Trust  for  tax years 1981 through 1991.

Tax Year 1987

P e t i t i o n e r  m a i n t a i n s  t h a t  t h e  G u t h  T r u s t  t . i m e l y  p a i d

i t s  L 9 8 7  r e s i d e n t  t r u s t  i n c o m e  t a x  a n d ,  t h r o u g h  c o u n s e l ,

f j - led  a  t ime ly  c l -a im fo r  re fund w i th  the  Depar tment  o f

F inance and Revenue.

F i r s t ,  p e t i t i o n e r  a r g u e s  t h a b  i n  i t . s  l e t t e r  t o

p e t . i t i o n e r  d a t e d  J u l y  2 5 ,  1 9 9 1 ,  t h e  D e p a r t m e n t  o f  F i n a n c e

and Revenue fa i led  to  no t i f y  pe t i t ioner  tha t  the  no t ice

r e p r e s e n t e d  a  " f i n a l "  d e n i a l  o f  p e t i t i o n e r ' s  c l - a i m  f o r

refund for tax vear L98'7 .
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Pet i t ioner  conLends tha t  the  spec i f i c  language o f  the

l -e t te r  makes i t  reasonab le  fo r  pe t iL ioner  to  have be l - ieved

tha t .  a  f ina l -  de termina t , ion  w i th  respec t .  to  i t s  c la im fo r

refund for tax year I9B7 had not been reached by the

Department of Finance and Revenue.

Second,  pe t i t ioner  contends  tha t ,  fo l low ing  the

issuance o f  the  Ju ly  L99I  l -e t . t .e r ,  the  Depar tment .  o f

F inance and Revenue ac ted  cont ra ry  to  i t s  p resent

a s s e r t i o n  t h a t  t h e  n o t i c e  c o n s t i t u t e d  a  f i n a l

d e t e r m i n a t i o n  o f  i t s  c l a i m  f o r  r e f u n d  f o r  t a x  y e a r  1 9 8 7 .

Pet i t ioner  a l leges  t .ha t  respondent  cont inued to  cons ider

fac ts  and argumenls  made in  connect ion  w i th  t .he  1987 c la im

f o r  m o r e  t h a n  2 8  m o n t h s  a f t e r  t h e  p u r p o r t e d  d e n i a l .

T h i r d ,  p e t i t . i o n e r  a r g u e s  t h a t  e v e n  i f  t h e  1 9 9 1

determinat j -on  were  f ina l ,  the  ongo ing  cons idera t ion  o f  the

mat te r  to l led  the  runn ing  o f  t .he  s ta t .u te  o f  l im i ta t ions .

T h e r e f o r e ,  p e t i t i o n e r  p r o f f e r s ,  e i t h e r  b e c a u s e  t h e

1 9 9 1  l - e t t e r  w a s  n o t  a  f i n a l  d e n i a l  o r  b e c a u s e  t h e  o n g o i n g

admin is t . ra t i ve  cons idera t . ion  to l l -ed  the  s ta t .u te  o f

l i m i t . a t i o n s ,  t h e  a p p e a l  o f  t h e  1 9 8 7  c l a i m  i s  n o t  b a r r e d  a s

u n t i m e l y .

T a x  Y e a r  L 9 9 0

In  i t s  Memorandum o f  Po in t .s  and Author i t ies  in

Suppor t  o f  Mot ion  fo r  Summary  Judgment ,  pe t i t ioner  makes

on ly  one re fe rence to  i t s  reques t  fo r  a  re fund fo r  tax



year  1990.  In  footnote one of  i ts  Memorandum, pet i t ioner

asser t .s  that .

[ t ]  here is  some quest ion as to  Lhe st .a tus of  the
1990 c1aim,  because the avai lab le records
suggest  that  Chemical  Bank fa i led to  pay a
pena l t y  t ha t  was  assessed  fo r  l a te  f i l i ng .
Chemical is prepared to pay the penalty now in
order  to  preserve the 1990 c la im for  appeal .
Moreover, the Department can waive the payment
o f  a  pena l t y .

Pet i t ioner 's  Memorandum of  Point .s  and Aut .hor i t ies in

Support. of Motion for Summary Judgment fn. 1 at 2.

In  o ra l  a rgumen t ,  pe t i t i one r  s ta ted  i t s  pos i t i on

regard ing tax year  1990 as one in  which i t  s imply  wishes

to survj-ve summary judgment so that discovery may be

obta ined,  in  the hope of  f ind ing some ev idence of  a  waiver

o f  pena l t y  paymen ts  by  the  D is t r i c t .  The re  i s  no  ex i s t i ng

evidence of  any such waiver .  In  fact ,  Pet i t . ioner  mere ly

notes that  t .he Dis t r ic t .  I 'can"  waive payment  of  a  penal ty .

Chemica l  Bank  has  rep resen ted  t . ha t  i f ,  a f t e r  d i scove ry .  no

evidence of  waiver  of  the penal ty  by the Depar tment .  o f

F inance and Revenue is  revealed,  peLi t ioner  wi l l  concede

that  the Super ior  Cour t  is  wi t .hout  subject  mat ter

j u r i sd i c t i on  to  en te r ta in  the  appea l  f o r  t ax  yea r  1990 .

B .  Responden t ' s  Pos i t i on .

Tax  Yea rs  L987 ,  1988 ,  1989 ,  L990  and  L99L

Respondent  argues that .  the Dis t r ic t  o f  Columbia has

a suf f ic ient  nexus wi t .h  the Guth Trust  to  assess taxes on

the  T rusL ' s  i ncome to  sa t i s f y  due  p rocess  requ i remen ts .

Pu rsuan t  t o  Sec t i on  1809 .  f  o f  T i t l e  47  ,  Lhe  Gu th



Trust  is  recognized as a " res ident .  t rust . "  in  the Dis t r ic t

o f  Columbia.  Accord ing to  the s tatute,  therefore,  any

income produced by t.he Guth Trust is subject. to taxation

i -n  t . he  D is t r i c t  .  47  D .  C .  S  1809  .  3  .

Respondent contends that for purposes of lewying a

Lax,  the Dis t r ic t .  need only  determine that .  i t  has prov ided

t .he taxpayer  [wi th  anyth ing for  which i t  can ask return. , t

W is , cons in  v .  , f  .C .  Penney  Co . ,  311  U .S .  435 ,  444  (L940 )  . 2

In other words, respondent argues that. the Guth Trust

has in  the past .  and cont inues to  receive "benef i ts"  f rom

t.he jud ic ia l  resources of  the Dis t r ic t  o f  Columbia.

Speci f ica l ly ,  the Government  c l -a ims that  there are two

examples  o f  such "benef  iLs  r '  . F i rs t ,  the  Government

points  to  t .he f  acL that .  the Trust  has f  i led annual

account ings for  many years.  Second,  the Government  notes

a  p rov i s ion  i n  t he  se t t l - o r ' s  W i l l  i n  wh ich  he  d i rec ts  tha t

'  In  , f  .  C .  Penney Co.  ,  Respondent ,  a  De laware  corpora t ion
h a v i n g  i t . s  p r i n c i p a l  o f f i c e s  i n  N e w  Y o r k ,  c h a l l e n g e d  t h e  W i s c o n s i n
P r i v i l e g e  D i v i d e n d  T a x  o f  1 9 3 5 .  T h e  S t a t e  o f  W i s c o n s i n  e s s e n L i a l l y
lev ied  an  add i t . iona l  tax  on  a1 I  corpora t ions  " fo r  the  pr iv i lege  o f
dec la r ing  and rece iv ing  d iv idends ,  ou t  o f  income der ived  f rom
p r o p e r t y  l o c a t e d  a n d  b u s i n e s s  t r a n s a c t e d  i n "  W i s c o n s i n .  S e c t i o n  3 ,
C h a p t e r  5 0 5 ,  L a w s  o f  W i s c o n s i n ,  1 9 3 5 ,  d s  a m e n d e d  b y  C h a p t e r  5 5 2 ,
L a w s  o f  W i s c o n s i n ,  1 9 3 5 .  T h e  C o u r t  h e l d  t h e  t a x  t o  b e  v a l i d  a s  t o
bot .h  loca l  and fo re ign  corpora t ions  s ince  the  " inc idence o f  t .he  tax
as  we l l  as  i t s  measuremenL is  t ied  to  t .he  earn ings  wh ich  the  Sta te
o f  W i s e o n s i n  h a s  m a d e  p o s s i b l e " .  W i s c o n s i n  v .  J . C .  P e n n e y  C o . ,
s u p r a /  4 3 5  U . S .  a t  4 4 6  [ e m p h a s i s  s u p p l i e d ] .

The Cour t .  found tha t  the  "subs tan t ia l -  p r iv i lege  o f  car ry ing  on
bus iness  in  Wiscons in ,  wh ich  has  here  been g iven,  c lear ly  suppor ts
the  t .ax ,  and the  s ta t .e  has  no t  g iven  the  less  mere ly  because i t  has
cond i t ioned the  demand o f  the  exac t ion  upon happen ings  ou ts ide  i t s
o w n  b o r d e r s r t .  I d .  a t  4 4 4 - 4 5 .
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any investments of  the

permiss ib le  for  t . rust

Di -s t r ic t  o f  Columbia.

b e  " o f  t h e  c h a r a c t e r

under the l -aws of the

Trust  must

investment

Respondent argues that Lhe above

est .ab l ish t .he ' rcont inu ing,  a f  f  i rmat ive

re lat ionship"  of  the Guth Trust  to  the

Co lumb ia .  I d .  a t  ' /  .

Tax Year  L987

Lwo examples

bene f i c i a l

D is t r i c t  o f

rn response to pet i t . ioner ,  s  cra im for  re fund for  tax

year  1 '987,  the Depar tment  of  F inance and Revenue issued a

i -e t te r  on  Ju l y  25  ,  1 ' 9g r  wh ich  den ied  pe t . i t i one r ,  s

chal lenge on the basis  that  pet i t ioner  had not  shown

su f f i c i en t  g rounds  to  j us t i f y  a  re fund .

Pe t i t i one r  re i t . e ra ted  the  same bas i s  fo r  re r i e f  i n  a

le t t .er  dated November 11,  r99r .  The Dis t . r ic t .  responded by

i ssu ing  a  l - e t . t e r  da ted  J . ' r y  27  ,  L992 ,  wh ich  aga in  den ied

pe t i t i one r , s  c l a im  fo r  r e fund .

Respondent  asser ts  that  pursuant  to  sect ion

rg t2 . r r ( J .2 ) ,  t . axpaye rs  who  w ish  t . o  cha l l enge  den ia l_s  o f

refunds have s ix  months f rom the t ime of  receiv ing the

deniar  t .o  f i l -e  an appeal  wi t .h  the Tax Div is ion of  the

Supe r i o r  Cou r t  .  47  D  .  C  .  S  1S  12  . I I  A2 )  .

Responden t  a rgues  tha t  pe t i t i one r  f i r ed  i t s  case  fo r

tax  yea r  L9B7  on  December  LJ  ,  1993 ,  app rox ima teJ -y

sevent ,een months af ter  receiv ing the most  recent  deniar  o f

i t s  re fund  reques t .

-  1 0



Responden t  d i spu tes  pe t i t i one r ,  s  asse r t i on  tha t

e i ther  the Code or  the Dis t . r ic t  o f  co lumbia Munic ipar

Regulat ions requi re a speci f ic  re ference that  a  le t t .er  o f

den ia l  i s  a  " f i na l  de te rm ina t i on "  o r  t ha t  t he  D is t r i c t

must .  prov j -de a taxpayer  wi th  speci f ic  not ice of  h is  appeal

r i gh t s .

Furt.her, respondent contends that. even if  the Court

agrees wi t .h  pet i t ioner  that  t .he Ju ly  IL ,  1 ,99L le t ter

appeared insuf f ic ient ly  f inar  because of  the suggest ion

that  addi t ional -  in format ion was necessary,  the Ju ly  27,

1-992 le t t .er  is  unambiguous in  i ts  f ina l i ty .

Respondent  request .s  th is  Cour t  to  deny pet i t ioner ,  s

c la im  fo r  t ax  yea r  I 9B7  as  un t ime ly  f i l ed .

Tax Year  l -990

Respondent  asser ts  that .  the Cour t  is  wi t .hout  subject

ma t te r  j u r i sd i c t i on  to  en te r ta in  pe t i t i one r ,  s  appea l  o f

the  den ia l  o f  t he  c l -a im  fo r  re fund  fo r  t ax  yea r  1990 .  The

Dist . r ic t  argues that  the code regui res the base Lax and

ar r  pena l - t i es  assoc ia ted  the rew i th  to  be  pa id  p r i o r  t o  t he

f i l i ng  o f  a  Pe t i t i on  fo r  Re fund .

Respondent  contends that  pet i t ioner  fa i led to  pay a

pena l t y  i n  t he  amoun t  o f  $20 ,322 .00  assessed  aga ins t .  t he

Trust  for  la t .e  payment  of  j -ncome tax for  tax year  1990.

Pu rsuan t  t o  Sec t i ons  I 8L2 .11 ( fO )  and  3303  o f  T i t 1e  47  o f

the Dis t r ic t  o f  co]umbia code,  respondent  argues that .  th is
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Court  lacks subj  ect  mat ter  jur isd ic t , ion t .o  address the

c la im  fo r  re fund  fo r  t ax  yea r  1990 .

The  D is t r i c t .  asse r t s  t ha t ,  pe t i t i one r ' s  o f fe r  t o  pay

the penal t ies associated wi th  tax year  l -990 at  the present

t ime would have no ef fect  on the Cour t 's  jur isd ic t ion over

the c1aim.  Respondent  takes the posi t . ion that  s ince

pe t i t i one r  f a i l ed  to  pay  the  pena l t i es  p r i o r  t o  t . he  f i l i ng

of  Lhe j -nstant  lawsui t ,  Lhe Trust  is  estopped f rom ra is ing

t .he defense of  waiver  at .  the point  o f  arguing cross-

motions for summary judgment.

II I .  RESOTUTION OF THE PETITION

A. The Constitut ionaL lseue Reqardinq Tax Years

L987 ,  L988 ,  1989 ,  1 -990  and  1991

The  Code 's  de f i n i t i on  o f  a  res iden t
t rus t  s ta tus  canno t  a lone  es tab l i sh  a
const i t .u t ional ly  suf  f  ic ient  nexus.

The  f i r s t  i ssue  pe t i t i one r  asks  the  Cour t  t o  cons ide r

i s  whe the r  Sec t i on  1809 .3  as  p resen t l y  w r i t Len  auLho r i zes

the assessmenL of  taxes on undis t r ibuted t rust  income

wi t .hout  due process of  law in  v io la t ion of  t .he F i f  th

Amendment ,  o f  the Uni ted States Const i tuL ion.

Basic  Due Process Regui rements

The Due Process Clause I ' requi res some def in i te  1 ink,

gome m in imum connec t i on ,  be tween  a  s t . a te  : nd  tho  na rqo l l /

y 1 r r r y 1 A r f  1 r  . i 1 ^  t f a n S a C t i O n  i t  S e e k S  t O  t a x .  t l f ) r r  i  I  I
x5*_54

C o r p o r a t i o n  v .  N o r t h  D a k o t a ,  5 0 4  U . S .  2 9 8 ,  3 0 5 ,  ( ] - 9 9 2 )
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( c i t i ng  M i l l e r  B ros .  Co .  v .  Ma ry l and ,  34 ' 7  U .S .  340 ,  344 -45

(1es4 )  )  .

Furt.her, the Supreme Court has held that. the 'r income

at . t r ibuted to  the State for  tax purposes must  be

rat ional ly  re l -a ted to  va lues connected wi th  the tax ing

S taLe .  r '  I d .  a t  l - 909 -10  ( c i t i ng  Moo rman  M fq .  Co .  v .  Ba i r ,

437  U .S .  26 ' 7  ,  273  ( l - 978 )  )  .  I n  o the r  wo rds ,  Lhe  cou r t s

must'  l-ook to "whether the taxing power exerted by the

state bears f isca l  re la t ion to  protect , ion,  oppor tuni t ies

and benef  i t . s  g iven  by  the  s ta te  " W i s c o n s i n  v .  J - C -

P e n n e y  C o . ,  E _ ! 1 8 . ,  4 3 5  U . S .  a t  4 4 4 .

In  1 -992,  in  rev iewing  a  Nor t .h  Dakota  use  tax  fo r

conformi ty  w i th  due process  requ i rement .s ,  the  Supreme

C o u r t  s t a t e d :

Due process  cent ra l l y  concerns  the  fa i rness  o f
government  ac t i v i t . y .  Thus ,  d t  the  most .  genera l
Ieve1,  the  due process  nexus  ana lys is  requ i res
tha t  we ask  whether  an  ind iv idua l ' s  connect . ions
wi t .h  a  s ta te  a re  subs tan t ia l  enough to
I e g i t . i m a t e  t h e  S t a t e ' s  e x e r c i s e  o f  p o w e r  o v e r
h i m .

O u i l l  C o r p .  v .  N o r t h  D a k o t a ,  . E B p r B ,  5 0 4  U . S .  a t  3 L 2 .  T h e

power  o f  the  D is t r i c t  o f  Co l -umbia  to  tax  the  und is t r ibu t .ed

income o f  a  res ident  t rus t ,  there fore /  i s  dependent  on  the

e x i s t e n c e  o f  s u f f i c i e n t  c o n t a c L s  w i t h  t h e  D i s t r i c t  t o

s a t i s f y  c o n s t i t u t i o n a l -  d u e  p r o c e s s  r e q u i r e m e n t s .

I n t e r p r e t a t i o n  o f  S e c t i o n  1 8 0 9 . 3

The D is t r i c t .  imposes  an  income tax  on  t r income f rom

a n r , r  k ' i  n d  o f  n r o n e r l w  h e l d  i - n  r e S i d e n t  t r u s t s .  "  4 ' 7  D . C .
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S 1809 .3 .  Acco rd ing  to  the  Code ,  a  t . es tamen ta ry  t rus t ,  i s

deerned a res ident  t rust  i f  the set t . lor  ' | twas at .  the t ime of

h i s  dea th  dom ic i l ed  w i t h i n  t he  d i s t r i c t . "  47  D .C .  S

1809 .1 .

Notab ly ,  there  are  t .h ree  ju r isd ic t . ions  w i th  res ident

t rus t  s ta t .u tes  tha t  a re  v i r t .ua l l y  iden t ica l  to  our  own:

Mj -ssour i ,  New Jersey ,  and New York .  A11 o f  these

ju r isd ic t ions  have de termined tha t ,  w i thout  more

subs tan t ia l  con tac ts  be tween the  t .axpayer  and the  tax ing

j u r i s d i c t i o n ,  L h e  t a x  i s  u n c o n s t i t . u t . i o n a l  a s  a  v i o l a t i o n

o f  d u e  p r o c e s s .  S e e  e . q . ,  S w i f t  v .  D i r e c t o r  o f  R e v e n u e ,

7 2 7  S . W . 2 d  B B 0  ( l u l o .  L 9 B ' 7  )  ( e n  b a n c )  ;  p e n n o y e r  v .  T a x a t . i o n

D i v i s i o n  D i r e c t o r ,  5  N . J .  T a x  3 8 5  ( N . J .  T a x  C t .  t 9 8 3 ) 3 ;

T a y l o r  v .  S t a t e  T a x  C o m m i s s i o n ,  B 5  A . D . 2 d  B 2 L ,  4 4 5

N . Y . S . 2 d  6 4 8  ( 3 d  D e p t .  f 9 B 1 ) ;  M e r c a n t i l e - S a f e  D e p o s i t  a n d

T r u s t .  C o .  v .  M u r p h y ,  1 9  A . D .  2 d  7 6 5 ,  2 4 2  N . y . S . 2 d  2 6

( A p p . D i v . L 9 6 3 ) ,  a f f  ' d  1 5  N . y . 2 d  5 7 9 ,  2 5 5  N . Y . S . 2 d  9 6 ,  2 0 3

N . E . 2 d  4 9 0  ( C t . a p p . L e 6 4 )  .

S e c t i o n  6 0 5  o f  A r t i c l e  2 2  o f  t h e  N e w  y o r k , s  T a x  L a w

d e f i n e s  a  r e s i d e n t  e s t a t e  o r  t r u s t  a s  t r a  t r u s t ,  o !  p o r t i o n

of  a  t rus t ,  cons is t ing  o f  p roperEy t rans fer red  by  w i I I  o f

a  decedent  who a t  h is  death  was domic i led  in  th is  6 ta te . , l

N . Y .  C L S  T a x  S  5 0 s  ( 3 )  ( ] - 9 9 4 )  f e m p h a s i s  s u p p l i e d ]  .

S e c t i o n  1 4 3 . 3 3 I ( 2 )  o f  t h e  M i s s o u r i  C o d e  d e f i n e s  a

res ident  t rus t  as  a  " t rus t  c rea ted  by  w iJ . I  o f  a  decedent

1 9 8 3  N e w  J e r s e y  T a x  L E X I S  2 8 .
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w h o  a t  h i s  d e a t h  w a c  d o m i c i l e d  i n  t h i s  s t a t e . , t  S e c t i o n

1 4 3 . 3 3 L ( 2 )  ,  R S M o  l - 9 9 4  l e m p h a s i s  s u p p l i e d J  .

The New . fe rsey  s ta tu te  i t se l f  de f ined a  res ident

t rus t  as  a  t rus t  cons is t ing  o f  'p roper ty  t rans fer red  by

wi l l  o f  a  decedent  who a t  h is  death  was domic i led  in  t .h is

S t a t . e  .  .  "  N . J . S . A .  5 4 A ;  L - 2 ( o )  ( 2 )  )  . "

In  Pennover  v .  Taxat ion  D iv is ion  D i rec tor ,  Lhe New

Jersey  Tax  Cour t  de termined tha t  a  New Jersey  de f i  c iency

income tax  assessment  aga ins t  a  t rus t ,  based on  New

J e r s e y ' s  d e f i n i t i o n  o f  r e s i d e n t  t r u s t ,  v i o l a t e d  d u e

p r o c e s s .

L ike  our  own s i t .ua t ion  in  the  ins tan t  case,  the  New

J e r s e y  T a x  C o u r t  f o u n d  t h a t  n o  b e n e f i c i a r i  c q  t - r r r c l - 6 a c  o r

a s s e t s  w e r e  l o c a t e d  i n  N e w  J e r s e y .  T h e  o n l y  c o n t a c t

between t .he trusL and New ,Jersey was t .he fact.  that the

grantor  was  domic i led  in  New , -Tersey ,  tha t  le t te rs  were

issued in  New Jersey ,  tha t  the  t rus tee  was served in  New

.Tersey  and tha t  the  New Jersey  cour ts  were  ava i fab le  to

r e s o l - v e  i s s u e s  r e l a t i n g  t o  t h e  t r u s t .  P e n n o v e f  v .  T a x

D i v i s i o n  D i r e c t o r ,  s u p r a . u

The Court.  held t .hat.  the creat. ion of t .he trust in New

, fe rsey  in  1970,  the  probate  proceed ing  in  a  New ,Jersey

c o u r t ,  a n d  t h e  j u r i s d i c t i o n  a n d  a v a i l a b i l i t y  o f  t h e  N e w

J e r s e y  c o u r t s  w e r e  a l l  i n s u f f i c i e n t  c o n t a c t s  t o  s u p p o r t

n 1 9 8 3  N . , f .  T a x

s t 9 8 3  N . J . T a x

L E X I S  2 8 ,  a t  * 5

L E X I S  a t  * l B .
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t axa t i on .  Pennoyer  v .  Tax  D iv i s ion  D i rec to r ,  sup ra .5

Ther :efore,  the prov is ion of  the New Jersey s tatute which

def ined " res idenL t rust"  could not  const . i tu t ional ly  be

appl ied to  t ,he facts  at  issue in  Pennoyer .  Id .

In  a s tatutory  scheme t .hat  is  ident ica l  to  the

prov is ion of  the laws of  New .Tersey,  New York,  and

Missou r i ,  Sec t i on  1809 .3  o f  t he  D is t r i c t  o f  Co lumb ia  Code

does not require any connect. ion between the Distr ict. and

the t .axpayer  other  than the mere fact  that  the set t lor  o f

the t rust  was domic i led in  the Dis t r ic t .  a t  the t ime of  h is

dea th .

The creat ion of  a  t rust  in  the Dis t r ic t .  and

in i t ia t ion of  probat .e  proceedings prompt ing the t ransfer

^ C  - ^ ^ ^ t s  ^  t s -\ r !  q ' D D c L D  u o  a  t r u s t  a r e  c o m p ] e t e d  a c t s ;  t h e v  a r e

cer ta j -n l -y  no t .  con t inu inq  in  na ture .

I n  t h e  a b s e n c e  o f  ( 1 )  t r u s t  a s s e L s  b e i n g  f o c a t e d  i n

t h e  D i s t r i c t  o r  ( 2 )  p h y s i c a l  r e s i d e n c e  o f  e i t h e r  t h e

t r u s t e e  o n e  o r  m o r e  b e n e f i c i a r i e s  h e r e ,  t h e  D i s t r i c t

cannot  sa t is fy  th is  Cour t  t .ha t  t .here  is  a  "  con t inu in - r r

b e n e f i t  t o  t h e  t r u s t  t o  j u s t i f y  t . a x a t i o n  o f  t r u s t  i n c o m e .

There fore ,  as  app l ied  to  t .he  fac ts  o f  the  ins tan t

case,  t .h is  Cour t  conc ludes  as  a  mat te r  o f  law tha t

taxa t ion  o f  the  Guth  Trus t  based so le ly  upon i t s  s ta tu to ry

def in i t ion  aE a  res ident  t rus t ,  and w i thout  ev idence o f  a

cont inu ing  benef i t ,  i s  uncons t . i tu t iona l .

* 2 0 .
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The  Sw i f t  t es t .

To determine i f  a  const i tu t ional ry  suf f ic ienL nexus

exis ts  between the Guth Trust  and Lhe Dis t r ic t  for

taxat ion purposes,  th is  cour t  adopts the mul t i - factor  test

set  for th  in  Swi f t  v .  Di rector  o f  Revenue,  supra.

rn swi f t . ,  the supreme cour t  o f  Missour i  he ld

unconst i tu t ional  the taxat ion of  a  Lrust  under  a Missour i

s tatute which def ined a res ident  t rusL as , 'a  t rust  created

by the wi l l  o f  a  decedenL who at  h is  d.eath was domic i_ led

in  t h i s  s t a te .  r r  f  d .  ( c i t i ng  Mo .  Rev .  S ta t  .  S  143  .  3  3 I  ( 2 )

(1e86 )  )  .

The swi f t  cour t  considered s ix  po ints  of  contact  by

wh ich  to  ana lyze  the  sub jecL  t rus t ' s  connec t i on  w i th  the

tax ing  au tho r i t y .  To  de te rm ine  i f  a  su f f i c i en t  nexus

exis ted,  the cour t  prescr ibed the rev iew of  the fo l lowinq

s i x  f acLo rs :

( 1 )  t h e  d o m i c i - ] e  o f  t h e  s e t t l o r

( 2 )  t h e  s t a t e  i n  w h i c h  t h e  t r u s t  i s  c r e a t e d

( 3 )  t h e  l - o c a t i o n  o f  t h e  t r u s t  p r o p e r t . y

( 4 )  t h e  d o m i c i l e  o f  t h e  b e n e f i c i a r i e s

( 5  )  t h e  d o m i c i l e  o f  t h e  t  r i r s f  e e  :  : n 6 l

( 6 )  t h e  l o c a t i o n  o f  t h e  a d m i n i s t r a t i o n  o f  t h e
t r u s t .

Fur ther ,  the  Cour t  de t .e rmined tha t  to  suppor t  an

income tax ,  the  f i rs t  two fac to rs  " requ i re  the  ongo ing

pro t .ec t ion  or  benef i t  o f  s ta te  law on ly  to  the  ex t ,en t  tha t

one or  more  o f  the  o ther  f  our  f  ac to rs  i s  p resent .  r l
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S w i f t  v .  D i r e c t o r  o f P a r r o n r  t  o
l \ 9  v  9 l l q v  ' s u p r a /  7 2 7  S . W . 2 d  a L  8 8 2

[emphasis  suppl ied]  .

In  Swi f  L ,  the Cour t  det .ermined that  the only

connect ions between Missour i  and t .he t rust  were (1)  that

t .he decedent  grantor  was domic i led in  Missour i  and (2)

that  t .he admin is t rat ion of  h is  estate occurred in

Missour i .  Id .  Consequent ly ,  the Cour t  he ld t .hat  Missour i

d id  not  have suf f ic ient  contacts  wi th  t .he t rust .  to  permi t

t he  impos i t i on  o f  a  M issou r i  i ncome tax .  I d .

Apply ing Swi f t  :  The Dis t r ic t  o f  Columbia 's
connect ions to  the Guth Trust  are insuf f ic ient
to satisfy the nexus requirement

App ly ing  the  mu l - t . i - f ac to r  Les t  se t  f o r t . h  i n  Sw i f t ,

th is  Cour t  f inds that  the Dis t r ic t .  o f  Columbia has not

es tab l - i shed  a  su f f i c i enL  nexus  w i th  the  Gu th  T rus t  ro

jus t i f y  t axa t i on  o f  t rus t  i ncome.

F i r s t ,  i t  i s  und ispu ted  tha t  t he  T rus tee  o f  t he  Gu th

Trus t  i s  no t  l oca ted  i n  t he  D is t r i c t ,  t ha t  no  bene f i c i a ry

res ides  i n  t he  D is t . r i c t ,  and  tha t  no  t rus t  asse ts  a re

l oca ted  i n  t he  D i s t r i c t .

Second ,  t he  D is t r i c t ' s  f ou r  bases  fo r  a rgu j -ng  tha t  a

suf f ic ient  nexus ex is t .s  between the Guth Trust  and the

D is t r i c t  t o  j us t i f y  t he  D i s t r i c t ' s  i ncome  taxa t i on  a re

unpersuas i ve :

(1 )  t he  Gu t .h  T rusL ' s  s ta tus  as  a  res iden t .  t r us t  i n
that  the decedent  set t lor  was domic i l -ed in  the
D is t r i c t  a t  t he  t . ime  o f  h i s  dea th ,
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(2 )  t . he  Gu th  T rus t ' s  f i l i ng  o f  annua l  accoun t ings  i n
the  D i s t r i c t .

(  3  )  t . he  T rus t .ee '  s  u t i l i za t i on  o f
cou r t s  f o r  l i t i ga t i on ;  and

the  D i s t r i c t ,  s

(4 )  Lhe  deceden t  se t t . l o r ' s  expec ta t i on  tha t  D is t r i c t
of Columbia law would apply in the
admin is t rat ion of  the Trust .

For  t .he fo l - lowing reasons,  th is  Cour t  determines that

responden t ' s  f ou r  bases ,  cons ide red  e i t he r  sepa ra te l y  o r

in  the aggregate,  do not  create a suf f ic ient

const . i tu t . ional  nexus for  t .axat ion by the Dis t r ic t  o f  the

Guth  T rus t ' s  i ncome.

L.  "Pre-Ex is t ing  Connect , ions t t  Creat ing  Res ident  Trus t
S t a t u s

As se t  fo r th  ear l ie r  in  th is  Memorandum Opin ion ,  the

f a c t  t h a t  t h e  d e c e d e n t  s e t t l o r  w a s  d o m i c i l e d  i n  t h e

D i s t r i c t  a t  t h e  t i m e  o f  h i s  d e a t h  c a n n o t  a l - o n e  e s t a b l i s h

t h e  n e c e s s a r y  c o n n e c t i o n  t o  t h e  D i s t r i c t  r e q u i r e d  b y  d u e

process  cons idera t ions  to  war ran t  impos i t ion  o f  j_ncome tax

o n  t h e  G u t h  T r u s t .

T h e  c r e a t i o n  o f  t h e  t r u s t  i n  t h e  D i s t r i c t  o f  C o ] u m b i a

is  an  h is to r ica l  fac t .  wh ich ,  absent  subsequent ,  con t inu ing

c o n t a c t s ,  i s  n o t  a  s u f f i c i e n t  c o n s t i t u t i o n a l  n e x u s

jus t i f y ing  income taxa t ion  o f  und is t . r ibu ted  t rus t  income.

F u r t h e r ,  t h e  t r u s t e e  i t s e l - f  ( w h i c h  i s  n o t  a  r e s i d e n t .

o f  t h e  D i s t r i c t  o f  C o l u m b i a )  h o l d s ,  i n  N e w  Y o r k ,  a l l  l e g a l

t i t l - e  t o  t r u s t  p r o p e r t y .  T h e r e f o r e ,  n e i t h e r  l e g a l  n o r

benef ic ia l  ownersh ip  i -n te res ts  in  the  t rus t .  a re  p resent  in

t h e  D i s t r i c t .
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Sec t ion  1809 .3  o f  t he  D is t . r i c t  o f  Co lumb ia  Code  taxes

income generated by a res ident  t rust  soIe ly  on the basis

o f  t he  se t t l o r ' s  domic i l e  i n  t he  D is t r i c t .  a t  t he  t . ime  o f

his death and the fact that t.he trust instrument was

creat .ed in  the Dis t r ic t .  Th is  momentary connect ion cannot

wi thst .and due process scrut iny and th is  cour t  f inds

sec t . i on  1809 .3  o f  t he  Code  to  be  uncons t i t u t i ona l  as

appl ied to  the Gut .h Trust . .7

2. Account Fi l ing Requirenent

Pursuant  to  Probate  Ru le  305, the Guth Trust  was

requi red to  f i le  annual  account ings.  This  requi rement

commenced in  L939,  at  which t ime t .he Trustee was appointed

by the  Cour t . The Trus tee  f  i l -ed  annua l  account inqs

through Lax year  1989,  whereupon a waiver  was obta ined at

t . he  T rus tee '  s  rec ruesL  i n  1990  .

The  D is t . r i c t  a rgues  tha t  t . he  T rusL ' s  ob l i ga to ry

f i l i ng  o f  annua l  accoun t ings  somehow bes towed  a  bene f i t

upon the Trust ,  thereby creat ing a nexus between the Trust

and  the  D is t r i c t  f o r  pu rposes  o f  t . axa t i on .  To  the

cont . rary ,  pet . i t ioner  argues that  the Guth Trust ,  s

compl iance wi th  the f i l ing requi rement  arose only  out  o f

t .he probate admin is t rat . ion of  the Wi I lard Lalor  est .a te.

As  a  resu l t ,  pe t i t i one rs  con tend  tha t  t he  f i l i nq  o f

TThis  connect ion  is  indeed 'momentary"  in  the  sense tha t  on fv
the  decedent 's  domic i l -e  a t  the  verymoment  o f  death  can insure  tha t
h is  w i l l -  can  be  probated  in  the  D is t r i c t  o f  Co lumbia .  The lengt .h
o f  t ime tha t  he  may have res ided in  the  D is t r i c t  o f  Co lumbia  is  o f
no  impor t .ance a t  a l l  under  the  cur ren t  s ta tu to ry  scheme.



account ings is  not  a  suf f ic ient  connect ion between the

Guth Trust  and t .he Dis t . r ic t  t .o  suppor t  the Dis t r ic t ,  s

taxat ion of  Trust  income.

Th is  Cour t  ag rees  w i th  pe t i t j - one r ' s  pos i t i on .

F i rs t ,  th is  Cour t  has obta ined and rev iewed the aqed

cour t  jackets  in  the Mat ter  o f  Char les Lalor  Burd ick er

a l .  Eq .  No .  63 ,271  (Vo l s .  1 -16 ) .  Tak ing  j ud i c i a l  no t i ce

o f  wha t .  l i es  i n  t . he  o f  f  i c i a l  f  i l es  o f  t he  Cour t ,  i t  i s

c lear  that  t .he Gut .h Trust  f  i led f  or ty-n ine separate

account , ings and paid a l -1  associated cour t  cosLs in

compl iance wi th  the repor t ing requi - rement  of  Rul -e 305.  fn

I99L ,  a fLe r  f i f t y  yea rs  o f  f i l i ng  t rus t  accoun t i t r gs ,  t . he

Trust  sought  and obt .a ined a cour t  order  to  re l ieve i tse l f

f rom fur ther  repor t ing requi rements.

Fo r  a I l  p rac t i ca l  pu rposes ,  t . he re fo re ,  t h i s  Cour t

ag rees  w i th  pe t i t i one r  t haL  t . he  D is t r i c t ' s  repo r t i ng

mandate is  both an admin is t rat . ive and f inancia l  burden on

the Trust  ra ther  t .han a benef  i t  to  the Trust  i t .se l f  .

Whi l -e  respondent  argues that  the Guth Trust  received

an impl ic i t  benef i t  dur ing the tax years t .he Dis t r ic t

imposed  the  accoun t ing  regu i remen t . ,  i . e .  t he  p ro tec t i on  o f

t rus t  asse ts ,  Lhe  more  p rac t i ca l  v i ew  i s  t ha t .  t he

bene f i c i a r i es ,  no t  t he  Gu th  T rus t  i t se l f ,  r ece i ved  the

a l l eged  bene f i t  f r om such  f i l i ngs .  The  accoun t  f i l i ng

requ i remen t  essen t i a l l y  p rov ides  no t i ce  o f  t he  f i l i ng  to



the benef ic iar ies and t .he benef ic iar ies may inspect .  those

documen ts .

second/  even i f  t .h is  cour t  were to  accept  the

D is t r i c t ' s  " imp l i c i t  bene f i t . "  t heo ry ,  t he  D is t r i c t  o f

Columbia Government has already received due compensation

in recogni t . ion of  the jud ic ia l  resources that .  were

connected to  the Trust .  This  occurred under  a system that

r l i r a n r l r r  = r l r l - g s s e s  t h e  C o u r t , s  r e l a t i o n s h i p  t . o  t h e  T r u s t .

Such compensat . ion  has  occur red  in  Lwo ways :  ( t )  payment

o f  t h e  e s t a t e  t a x  p a i d  t o  t h e  D i s t r i c t  b y  t . h e  L a l o r  e s t . a r e

in  1 -934 and (2 )  the  payment  o f  cos t ,s  pa id  to  the  cour t

s y s t . e m  w h e n  t h e  a n n u a l -  a c c o u n t i n g s  w e r e  f i l e d .  s e e ,  e . e . ,

P o t t e r  v .  T a x a t i o n  D i v .  D i r e c t o r ,  5  N . J .  T a x  3 9 9  ( N . J .  T a x

c t .  1 9 8 3 )  ( f i n d i n g  t h a t  a n y  b e n e f i t .  t o  t h e  t . r u s t .  f r o m  N e w

.Jersey  law was accounted  fo r  i -n  payment  o f  an  inher i tance

t a x )  . 8

Long d9o,  the  Supreme Cour t  o f  w iscons in  herd  tha t

w iscons in  was w i thout  au thor i ty  to  impose an  income tax  on

t rus t  income because tha t  i -ncome t rwas no t  der ived  f  rom

proper t .y  loca ted  or  bus iness  t . ransac ted  in  the  s ta te  o f

w i s c o n s i n . "  B a y f i e r d  c o u n t y  v .  p i s h o n ,  1 6 2  w i s .  4 6 6 ,  T 5 6

N .  W .  4 5 3  ,  4 6 4  ( S u p .  C t .  .  1 9 1 6  )  .  T h e  S u p r e m e  C o u r t  o f

w i s c o n s i n  r e j e c t e d  t h e  v i e w  t h a t  t a x a t i o n  o f  t r u s t  i n c o m e

oThis  concrus ion by the New , rersey Tax Cour t  is  h igh ly
persuasive,  not  on ly  because i t  makes sense but  because 

* l lew

.Te rsey ' s  s t . a tu t .e  i s  i den t i ca l -  t o  t he  D is t r i c t  o f  Co lumb ia  s ta tu te
t . ha t  i s  sub jec t  t o  t h i s  l i t i qa t i on .

-  z z



could be premised upon the fact  that  the wj_sconsj_n cour ts

requi red the t rustee to  f i le  annual -  account ings.  Despi te

i t s  d9€  ,  t h i s  appe l l a te  dec i s ion  re t .a ins  i t s  v i t a r i t . r r .

The log ic  of  P ishon appl ies in  the instant  case.  e

This  cour t  concludes as a mat ter  o f  1aw that  the

payment. of esLaLe taxes and court. cost.s are pivotal and

persuas i ve  i n  pe t i t i one r ' s  f avo r .  The  D isL r i c t , s  who le

underlying theory of lewying a t.ax on trust income is to

ensure that  the Dis t . r ic t  is  compensat .ed for  whatever  i t

prov ides as a benef i t  when i t  is  carred upon to take

act ion or  prov ide someth ing to  the t rust .  Here,  the cour t

system is  the governmenLal  ent i ty  that  a l legedly  prov ided

a  " b e n e f  i L . ' , N o n e t h e l e s s ,  a l f  o f  t h e  c o u r t  c o s t s

eventua l l y  wourd  land in  the  very  same prace where  income

t a x e s  a r e  d e p o s i t e d ,  i . e .  t . h e  g e n e r a l  f u n d  o f  t h e  D i s t r i c t

o f  C o l u m b i a . l o

' The  dec i s ion  i n  P i shon  i s  t he  on l y  case  c i t ed  by  e i t . he r  pa r t y
he re in  tha t  p rec i se l y  add resses  the  ro l -e  o f  annua ]  i ccoun t i n l s  

"=a  bas i s  f o r  t he  taxa t i on  o f  t rus t  i ncome.

toPr io r  to  the  advent  o f  home ru le ,  revenue o f  t .he  D is t r i c t  o f
Co l -umbia  was depos i ted  in to  the  Treasury  o f  the  Un iLed Sta tes .
However ,  beg inn ing  in  1975 the  law prov ided tha t  a l l -  funds  (such as
cour t  cos ts )  t f ra t  p rev ious ly  were  depos i ted  in to  the  Un i ted  Sta t .es
Treasury  hencefor th  wou ld  be  channe led  to  the  , 'Genera l -  Fund o f  the
D i s t . r i c t . "  F u r t h e r m o r e ,  a n y  o f f i c e r  o f  t h e  D i s t r i c t  o f  C o l u m b i a
was requ i red  to  pay  a l I  governmenta l  income to  the  Mavor  fo r
d e p o s i t  i n  t h e  a p p r o p r i a t e  f u n d .  s e e  4 ' t  D . c .  s  1 3 0 .  t h e  r i s c a l _
o f f i c e r  o f  t h e  D i s t r i c t  o f  c o l u m b i a  c o u r t s  h i s t o r i c a l - l y  w a s  a l w a y s
requ i red  to  tu rn  over  revenue f rom cour t  cos ts  to  the  Un i ted  Sta t ls
T r e a s u r y .  t l  D . C .  S  1 7 2 3 ( a )  ( 2 ) .  T h e  c h a n g e  w a s  d u l y  m a d e  b y
s t a t u t o r y  r e q u i r e m e n t .  T h u s ,  t h e  l - o c a l  t a x i n g  a u t h o r i t y  ( i . e .  t h e
execut. ive branch) has always received the governmental  revenue that
was generated by the Guth Trust in t .he same manner as i t  has
rece ived any  o ther  government  revenue.
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B a s e d  u p o n  t h i s  C o u r t ' s  r e v j - e w  o f  t . h e  G u t h  T r u s t ' s

account ing  records ,  i t  appears  tha t  t .he  Trus t  t ime ly  pa id

a l1  o f  the  app l icab l -e  cour t  cos ts  and es t .aLe taxes .  Thus ,

the income taxes that are now in dispute are funct ional ly

a forcj-b1e doubl-e payment or double taxat ion. A doubl ing

of  such pa l rments  o r  taxa t . ion  cons t . i tu tes  a  den ia l  o f  due

p r o c e s s  o f  1 a w .  T h i s  c a n n o t  b e  p e r m i t t e d .

I n  c o n L e x t ,  L h e  G u t h  T r u s t ' s  c o m p l i a n c e  w i t h  t h e

annua l -  f i l i ngs  in  the  Probate  D iv is ion  o f  the  Super io r

Cour t  cer ta in ly  does  no t  cons t . i tu te  a  su f f i c ien t  nexus  to

s a t i s f y  d u e  p r o c e s s  c o n s i d e r a t . i o n s .

3 .  L i t iga t ion  fnvo lv ing  the  Trus t .

The Trus tee  f i l -ed  su i t  in  t .he  D is t r i c t .  o f  Co lumbia  on

b e h a l f  o f  t h e  G u t h  T r u s t  o n  t w o  d i f f e r e n t  o c c a s i o n s  w i t h

regard  to  the  admin is t ra t . ion  o f  the  Trus t .

F i r s t ,  i n  1 9 8 8 ,  t h e  T r u s t e e  i n i t i a L e d  a  p r o c e e d i n g  i n

t h e  D i s t r i c t  o f  C o l u m b i a  r e g a r d i n g  t h e  a p p r o p r i a t e

c o m p e n s a t i o n  f o r  t h e  t r u s t e e s /  a c c e p t . a n c e  o f  t h e

res ignat . ion  o f  t .he  co- t rus tee ,  and wa iver  o f  t .he  annua l

a c c o u n t i n g  a n d  r e p o r t i n g  r e q u i r e m e n t s .

Second,  in  1991,  the  Trus tee  sought  dec l -a ra to ry

re l ie f  f rom the  Super io r  Cour t  regard ing  the

i n te rp re ta t i on  o f  t he  te rm " l -aw fu l -  i ssue"  as  se t  f o r th  i n

the  t rus t  i ns t rumen t .

The mere avai l -ab iJ- i ty  o f  cour ts  in  a tax ing

iu r i sd i c t i on  has  neve r  been  cons ide red  a  su f f i c i en t  nexus
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f o r  p u r p o s e s  o f  t a x a t i o n .  S e e ,  € . e . ,  P e n n o y e r  v .  T a x a t i o n

Dj -v is ion  D i rec t .o r ,  supra . l r  The D is t r i c t .  c i t .es  no

author i ty  to  suppor t  t .he  cont ra ry  pos i t ion .

As  pe t i t . ioner  cor rec t . l y  po in ts  ouL,  the  anecdota l ,

serend ip i tous ,  o r  occas iona l  use  o f  our  loca l  cour t  cannot

be  cons idered su f f i c ien t  nexus  to  permi t .  permanent

t a x a t i o n  o f  i n c o m e . 1 2

4.  D i rec t i ve  o f  the  Set t lo r  w i t t r  Regard  to  Cho ice
of fnvestment Standard

Respondent  a rgues  tha t  another  cons t . i tu t lona l l y

s u f f i c i e n t  n e x u s  t o  t h e  D i s t r i c t  i s  f o u n d  i n  W i l l i a m

La l -o r ' s  apparent  expec t .a t ion  and d i rec t i ve  in  h is  w i l l

tha t  the  law o f  the  D is t r i c t  o f  Co lumbia  wou ld  be  the

s tandard  fo r  se lec t ing  the  qua l i t y  o f  the  inves tments  tha t

w o u l d  b e  p u r c h a s e d  b y  t h e  T r u s t .  S p e c i f i c a l l y ,  t h e

Dis t r i c t  re l ies  on  language se t  fo r th  in  paragraph t .wo o f

A r t i c l e  V I T  o f  t h e  d e c e d e n t ' s  w i l - f  :

A t  t h e  r i s k  o f  t h e  t r u s t  e s t a t e  a n d
r ^ r i  l -  hn r r t  rFq r1 . ) nq i  l ^ r ' i  I  ' i  f  r z  l -  o  m \ l  T r r r q l - ae, , ,  ]
to  cont inue to  ho ld  any  s tocks ,  bonds
or  o ther  inves tments ,  in  wh ich  a t .  the
t ime o f  my death  any  par t  o f  my
esta te  sha l -1  be  inves t .ed ,  a l though
t .he  same sha l l  be  o f  the  charac ter
permiss ib le  fo r  t rus t  inves tment
under  the  laws o f  the  D is t r i c t  o f
Co lumbia ,  and l i kewise  in  respec t  o f

t t 1 9 8 3  N .  J .  T a x  L E X r S  2 8 ,  a t  * 1 8 - 1 9 .

1 2 T o  b e  s u r e ,  t h e  D i s t r i c t  h a s  t a k e n  t h e  e x t r e m e l y  b r o a d
approach o f  a rgu ing  tha t  pas t .  resor t  to  our  loca l  cour ts  i s  a  bas is
on wh j -ch  to  tax  a l l  p resent  and fu tu re  income o f  the  Trus t  on  a
permanent  bas is ,  no t  mere ly  to  tax  the  income dur ing  a  par t i cu fa r
t a x  v e a r  i n  w h i c h  a  I a w s u i t  o r  p e t i t i o n  i s  f i 1 e d .

- 2 5



such t rust  investments my Trustee
shal I  have fu l l  power and author i ty
t.o dispose of ,  cal- l- in or change any
and a l l  investments and to  make
investments of  such t rust .  funds in
any secur i ty ,  s tocks,  bonds or  o t .her
investments which in  i ts  d iscret . ion
may be deemed by my trustee safe and
for  the best  inLerests  of  my estate
but on1y, however, in such stocks and
bonds of t .he characLer permissibJ-e
for trust. investments under the laws
o f  t he  D is t r i c t  o f  Co lumb ia .
lemphases suppl ied l  .

Pet . i t iOne r  COr reC t .  l y  pO in tS  Ou1  tha t  l [ s  3 ] - , n r ro -n t t n r -a r l

l a n g u a g e  o n l y  r e f e r e n c e s  t h e  D i s t r i c t ' s  l e g a l  s t a n d a r d  f o r

t rus t  inves tments  (whatever  tha t  s tandard  migh t  become in

the  fu tu re)  .  Th is  language does  no th ing  more  than requ i re

t h e  T r u s t  t o  a b i d e  b y  c e r t a i n  c r i t e r i a .  T h e  n e c e s s a r y

r e s e a r c h  t o  l e a r n  a n d  a p p l y  t h e  c r i t e r i a ,  w h a t e v e r  t h a t

might .  enta i l ,  does not  requi re anyone to be present  or  to

res ide  i ns ide  the  D is t r i c t  o f  Co lumb ia .  Acco rd ing l y ,  t h i s

p a s s a g e  i n  t h e  s e t t l o r ' s  w i l l  r e f e r s  t o  n o t h i n g  m o r e  t h a n

t h e  f u t u r e  t h o u q h t  p r o c e s s e s  o f  t h e  T r u s t e e .  I t  d o e s  n o t

F 1  A a f  6 tanq ib fe  nexus between t he  T rus t and the

G o v e r n m e n t  o f  t h e  D i s t r i c t  o f  C o l u m b i a  i t s e l f

N o  s i g n i f i c a n t ,  p e r m a n e n t

Columbia Government are erected

t i e s  t o  t he  D i s t r i c t  o f

i n  t h e  w i I I .  F o r  e x a m p l e ,

nowhere in  t .he t rust  inst rument  does the set t ]or  speci fv

t he  D i s t r i c t

i r r r i q d ' i n l - i a n

invo lv ing t .he Trust .

devoid of  any reference

o f  C o l u m b i a  a s  t h e  s o l - e  c h o i c e  o f

o r  venue fo r  purposes  o f  fu tu re  l i t . iqa t ion

C ' l e a r l w .  f h e  t r u s tv f v g !  + 1  ,
I  n a r r r r m a n r  1 c

t o  t h e  D i s t r i c t  o f  C o ] u m b i a  a s  t h e
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j u r i sd i cb ion  to  wh ich  the

and t rustees (who were

Delaware )  to  t t  carry  to

con tes t  t o  t h i s  w i I I .  "

se t t l o r  requ i res  h i s  execu to rs

then located in New york and

Ehe Cour t  o f  l_ast  resor t  anv

The s ix th component  of  the swi f t  test  prov ides that

the locat ion of  the t rust .  admin is t rat ion may create a

su f f i c i en t  nexus  w i th  a  tax ing  j u r i sd i c t i on .

c lea r l y ,  admin i s t ra t i on  o f  a  t rus t  cons i s t s  o f  more

than t .he f i l ing of  annuar  account ings.  The under ly ing

work in producing the income and making the disbursemenrs

i s ,  i n  p rac t i ca l  e f fec t ,  Lhe  rea l -  da i l y  bus iness  o f  t he

Trus t . .  r n  the  i ns tan t  case ,  i t  i s  und ispu ted  tha t  hands -

or ,  actual  management  of  the Guth Trust  is  per formed on an

excrus ive,  ongoing basis  in  soIe ly  New york by t rustee

chemica l  Bank .13  The  fac ts  o f  t he  i ns tan t  case  eas i l y  can

be  d i s t i ngu i shed  f r om the  t hose  i n  w i scons in  v .  J . c .

Pennev  co .  /  sup ra .  r n  J .C .  penney ,  t he  app r i cab le  s ta tuce

ca re fu l l y  spec i f i ed  tha t  t he  taxab le  i ncome i s  i ncome

"der ived f rom proper ty  located and business t ransacted in , '

t he  tax ing  j u r i sd i c t i on .  Here ,  t he  i ncome i s  obv ious l y

noL  ea rned  i n  the  D is t r i c t  o f  co rumb ia .  Thus ,  t he  s i x th

fo rm o f  subs tan t i -a r  nexus ,  recogn ized  i n  sw i f t ,  i s  absenc

in  t he  i ns tan t  case .

t3The real  bus iness of  t .he Trust  is  the purchase and sa le of
secu r i t . i es .  No  secu r i t i es  o f  t he  T rus t  a re  ma in ta ined ,  depos i ted ,
or  he ld in  any custodia l  manner  ins ide the Dis t r ic t  o f  Columbia.
Also,  there is  no DlsLr icL of  Corumbia real_ proper ty  to  be
I i qu ida ted  as  any  so r t  o f  T rus t  i nves tmen t .
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B.  Tax  Year  1987 T h e  f s s u e  o f

T ' m e l i n e s e  o f  A p p e a l

The d ispute  be tween the  par t ies  concern ing  the  I9B1

re fund c la im centers  on  one inqu i ry :  whether  the

Depar tment  o f  F inance and Revenue issued a  " f ina l - "  den ia l

o f  t h e  c l - a i m  o n  J u l y  2 5 ,  1 9 9 L ,  a s  c l a i m e d  b y  t h e  D i s t r i c t ,

o r  w h e t h e r  t h e  D i s t r i c t  i s s u e d  i t s  " f i n a f "  d e n i a l -  o n

D e c e m b e r  9 ,  1 9 9 3 ,  d s  c l a i m e d  b y  p e t i t i o n e r .

The re levant  s ta tu te  o f  l im i ta t ions  prov ides  tha t  an

a p p e a l  m u s t  b e  f i l - e d  " w i t h i n  s i x  m o n t h s  f r o m  t h e  d a t e  o f

the  assessment  o f  the  de f ic iencv  or  f rom t .he  da te  o f  the

d e n i a l -  o f  a  c l a i m  f o r  r e f u n d ,  d s  t h e  c a s e  m a y  b e . "  4 ' 7

D .  C .  S  1 8 1 5 . 1  .  C o n s e q u e n t l y ,  i f  t h e  l e t t e r  i s s u e d  t o

p e t i t i o n e r  i n  1 9 9 1  i s  d e e m e d  b y  t h i s  C o u r t  t o  c o n s t i t u t e

a  " f i n a l "  d e n i a l  o f  t . h e  c l a i m  f o r  r e f u n d ,  t h e  a p p e a l  o f

t h e  1 9 B ' 7  c l a i m  i s  c l e a r l y  u n t i m e l y  u n l e s s  t h e  a p p e a l

n e r i o d  w a s  f o l l e d .

A  r e v i e w  o f  t h e  p e r t i n e n t  c o r r e s p o n d e n c e  b e t w e e n  t h e

p a r t i e s  i s  w a r r a n t e d .  B y  l e t t e r  d a t e d  J u l y  2 5 ,  1 9 9 1 ,  t h e

Depar t .ment  o f  F inance and Revenue in fo rmed counse l  fo r  t .he

' l ' r r r q l -  a o  i  n  r o - l  a r r : n l _  Y . r . a r f  .
r ! q v 9 u v ,

I n  r e v i e w i n g  t h e  f i d u c i a r y  r e t u r n  f o r  E s t h e r
Guth ,  wo have no  in fo rmat ion  tha t .  has  come to
o u r  a t t e n t i o n  t h a t  w o u l d  j u s t i f y  a  r e f u n d  a t
t h i s  t i m e .  w e  m u s t  d e n y  t h e  r e f u n d  r e q u e s t  m a d e
by you on  beha l  f  o f  Es ther  Gut .h  ET .  A2 .  TR U /W
unti l  you can provide addit ional inforrnat, ion to
u s .  l e m p h a s i s  s u p p l i e d l

S e e  M c A v o y  A f f i d a v i t  ( h e r e i n a f t e r  " A f f . ' ' )  E x .  E .
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P e t i t i o n e r  a r s u e s  t h a t  t h e  l e t t e r  n e i t h e r  s t a t e d  t h a t

i t  was  a  "  f  ina l -  de termina t i -on"  nor  inc l -uded anv

j -n fo rmat ion  e i ther  about  the  Guth  Trus t ' s  r igh t  to  appea l

o r  a n y  a p p l i c a b l e  t i m e  l i m i t a t i o n s  o n  a p p e a l .

Accept ing  the  oppor t .un i ty  to  pursue the  mat t .e r

f u r t h e r ,  t h e  T r u s L e e  ( t h r o u g h  c o u n s e ] )  s e n t  a  l e t t e r  d a t e d

N o v e m b e r  1 1 ,  1 9 9 L ,  p r o v i d i n g  t h e r e i n  a d d i t i o n a l

i -n fo rmat . ion  to  the  Depar tment  o f  F inance and Revenue in

s u p p o r t  o f  t h e  T r u s L ' s  r e f u n d  c l - a i m .  S e e  M c A v o y  A f  f  .  E x .

F .

B y  l - e t t e r  d a t e d  J u l - y  2 7  ,  L 9 9 2 ,  n e a r l y  e i g h t  m o n t h s

af  te r  the  prov is ion  o f  the  add i t iona l -  in f  o rmat .J -on ,  the

T l o n r r f  m a n l -  a f  R c r r o n r r c  r e s n O n d e d  t O  t h e  N o w e m h e r  1 ' 1  1 9 9 1L L  I

I  o l - f a r  l " r r r  c t . r t-  - * - l n g :

We are  w i thout  au thor i ty  to  i ssue a  re fund fo r
t h e  1 9 8 8 1 4  F o r m  D - 4 a ,  F i d u c i a r y  r e t u r n  f i l e d
f o r  E s t h e r  L .  G u t h  E t .  A 1 .  T r u s t  U \ w .  I f  y o u
h a v e  a n y  q u e s t i o n s ,  p l e a s e  c a l - I  m e

S e e  M c A v o y  A f f .  E x .  G .

O n  N o v e m b e r  2 3 ,  1 9 9 2 ,  c o u n s e l  f  o r  t . h e  T r u s r e e

cor responded w i th  the  Depar tment  o f  F inance and Revenue

request ing  a  hear ing  w i th  regard  to  i t s  re fund c la im fo r

t a x  y e a r  a 9 8 7 .  T h i s  l e t . t . e r  a l s o  e x p l i - c i t l y  s t a t e d ,

Chemica l  Bank  w ishes  to  appea l  the  den ia l -  o f  i t . s
r e f u n d  c l - a i m  t o  t h e  T a x  D i v i s i o n  o f  t h e  S u p e r i o r
C o u r L  o f  t h e  D i s t r i c t  o f  C o l u m b i a  b e c a u s e  i t
b e l i e v e s  i t  i s  e n t i t l e d  t o  a  r e f u n d  f o r  t h e

14 The Depar tment  o f  F inance and Revenue 's  le t te r  e r roneous ly
made re fe rence to  the  c la im fo r  re fund made fo r  the  1988 tax  year ,
r a t h e r  t h a n  t h e  1 9 8 7  t a x  v e a r  a t  i s s u e .
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r e a s o n s  s e E
' l  p t t -  e r l

fo r th  in  the  [November  11 , L > J I

S e e  M c A v o y  A f f .  E x .  H .

The Depar tment  o f  F inance and Revenue d id  no t  re jec t

t h i s  l e t t e r  b y  t r e a t i n g  i t  a s  a  p r e v i o u s l y  c l o s e d  i s s u e .

Rather ,  the  Depar tment  responded by  l -e t te r  da ted  , fanuary

5 ,  1993 in  wh ich  i t  ind ica t .ed  tha t  no  oppor tun i ty  fo r  a

fo rmal  hear ing  be fore  t .he  Depar tment  o f  F inance and

Revenue was ava i lab le ,  bu t  tha t

[u lpon receipt  o f  our  f ina l  determinat ion,  the
taxpayer  may pet . i t ion the Super ior  Cour t  o f  the
D is t r i c t  o f  Co lumb ia  w i th in  s i x  (G)  mon ths .
(emphasis  added)  .

S e e  M c A v o v  A f f .  E x .  I .

P e t i t i o n e r s  c o n t e n d  t h a t " a  s e r i e s  o f  o r a f

c o m m u n i c a t i o n s  t h e n  e n s u e d r r  t h e r e a f t e r  i n  w h i c h  T r u s t e e , s

counse l  reques ted  tha t  the  Depar tment  o f  F inance and

R e v e n u e  r e v i e w  t h e  c l a i m s  f o r  r e f u n d  f o r  t a x  v e a r s  a 9 B 7

t h r o u g h  1 9 9 L  a n d  i s s u e  w h a t e v e r  c o n s t i t u t e d  a  f i n a l

d e t e r m i n a t i o n  a s  r e f e r e n c e d  i n  t h e  J a n u a r y  5 ,  1 9 9 3  f e t t e r .

S e e  M e A w o w  A f  f  n a r a  ' l  R  e n d  1 9  .

O n  D e c e m b e r  9  ,  1 9 9 3 ,  c o u n s e l  f  o r  T r u s t . e e  r e c e i v e d  a

wr i t ten  response f rom the  Depar tment  o f  F inance and

R e v e n u e  d e n y i n g  t h e  T r u s t e e ' s  c l - a i m s  f o r  1 9 8 8 ,  1 9 8 9 ,  1 9 9 0

a n d  1 9 9 1 .  W i t h  r e g a r d  t o  t a x  y e a r  1 9 8 7 ,  t h e  D e p a r t m e n t  o f

F inance and Revenue imp l ied  fo r  t .he  f i rs t  t ime tha t  i t  had

d e n i e d  t h e  c l a i m  f o r  r e f u n d  i n  t a x  y e a r  L 9 B 7  i n  1 9 9 1 :
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R e g a r d i n g  t h e  d e n i e d  r e f u n d  c l a i m  f o r  1 9 8 7 ,  d n
enr . rcA l  r -an  no t  be  f i led  w i th  the  D r -  Qr rnor i  n r
Cour t  because the  den ia l  re fund no t i f i ca t ion
le t te r  was  mai led  on  Ju Iy  25 ,  1 ,991,  to  Mr .  Edward
F .  R o v e r ,  d r  a t t o r n e y  w i t h  W h i t e  &  C a s e .  T h i s
a p p e a l  m u s t  b e  f i l e d  w i t h  t h e  D . C .  S u p e r i o r
CourL  w i th in  s ix  months  f rom the  den ia l  da te  o f
t h e  r e f u n d  c 1 a i m .

S e e  M c A v o v  A f f .  E x .  J .

P e t i t i o n e r  m a i n t a i n s  t h a t  t h e  D e c e m b e r  9 ,  1 9 9 3  l - e t c e r

f o r  t h e  f i r s t  t i m e  s p e c i f i c a l l y  d i s c u s s e d  a p p e a l  r i g h t s

and inc luded an  "appea l  r igh ts  in fo rmat . ion  sheet r r  as  an

enc l -osure  .  See McAvoy Af  f  .  Ex .  J .

Upon rev iew o f  the  ser ies  o f  cor respondence be tween

pet . i t ioner  and respondent ,  th is  Cour t  conc l -udes  tha t  the

D i s t r i c t  d i d  n o r  r s s u e  a  " f i n a l  d e t e r m i n a t i o n "  w i t h

respec t  to  the  c l ,a im fo r  re fund fo r  tax  year  1987 un t i l -

D e c e m b e r  9 ,  1 9 9 3 .

C l e a r l y ,  t h e  r e s p o n d e n t ' s  } e t t e r  o f  J u l y  2 5 ,  1 9 9 f  d i d

n o t  c o n s t i t u t e  a  " f i n a l  d e t e r m i n a t i o n "  o f  p e t i t . i o n e r ' s

c l a i m  f o r  r e f u n d  d u e  t o  i t s  c l e a r ,  i n t e r n a l ,  c o n d i t i o n a l

l a n g u a g e ,  i . e .  "  [ w ] e  m u s t  d e n y  t h e  r e f u n d  r e q u e s t

unt i l  you can provide addit ional information to uEr.

lemphas is  supp l ied l

As  a  mat . t .e r  o f  common sense in te rpre ta t ion ,  the

D i s t r i c t  o f f i c i a l  w h o  s i q n e d  t h e  l e t t e r  c o u l d  n o t  h a v e

m e a n t  f o r  t h e  , J u l y  2 5 ,  1 9 9 1  l e t t . e r  t o  f i n a l l y  d e t e r m i n e

the  mat . te r  i f  the  Government .  was  s t i l l  w i l - l inq  to  cons ider

" a d d i t i o n a l  i n f o r m a t i o n "  r e g a r d i n g  p e t i t i o n e r '  s  c l a i m  f o r
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re fund . The Department.  of  Finance and Revenue thus

c r e a t e d  a  s i t . u a t i o n  i n  w h i c h  i t .  m a n i f e s t l y  l e f t  t h e  c l a i m

F a r  r a F r r n d  ^ h e n  f O f  f U f t h e f  d i S C U S S i O n .  T h o  n n n n r r - r ' - i t Vv i / v r r  r  r r u  v y t / v !  u  u r r +  u  j

fo r  fu r t .her  d iscuss ion  means tha t  t .here  was an  oppor tun i ty

fo r  the  pe t i t . ioner  to  ob ta in  re l ie f  f rom the  agency .

W i t h o u t  a  d o u b t . ,  t h e  l e t t e r  o f  J u l y  2 5 ,  1 9 9 1 _

v i r tua l l y  inv i t .ed  t .he  taxpayer  to  cont inu ing  pursu ing  t .he

i s s u e  o f  a  r e f u n d  a t  t h e  a g e n c y  l e v e l  f o r  t h i s  p a r t i c u l a r

t a x  y e a r .  I f  t h e  o f f i c i a l -  w h o  s i g n e d  t h e  l e t t e r  h a d

s e r i o u s l y  t h o u g h t  t h a t  t h e  m a t t e r  w a s  a t  a n  e n d ,  i t  w o u l d

have been super f luous  and mean ing less  fo r  h im to  o f fe r  t .o

cons ider  new argumenLs on  the  same sub jec t  a t  some

u n s p e c i f i e d  t i m e  i n  t h e  f u t u r e .

S i m i l a r l y ,  t h e  a g e n c y ' s  l e t t e r s  o f  J u L y  2 ' 7  ,  l - 9 9 2  a n d

. fanuary  5 ,  1 ,993 d id  no t  e f  f  ec t i ve ly  communica te  to

n e t . i f i o n c r  t h a t  t h e  c l a i m  f o r  r e f u n d  f o r  t a x  v e a r  1 9 8 7  h a du q J !  
l  v q r

b e e n  c o n c l - u s i v e l y  d e t e r m i n e d .  I n  p a r t i c u l a r ,  t h e  D i s t r i c t

a d v i s e d  p e t i t i o n e r  b y  l - e t t e r  o f  J a n u a r y  5 ,  L 9 9 3  t h a t

"  [u ]pon rece ip t  o f  our  f ina l  de termina t ion ,  the  taxpayer

m a y  p e t i t i o n  t h e  S u p e r i o r  C o u r t  o f  t h e  D i s t r i c t  o f

C o l - u m b i a  w i t h i n  s i x  ( 5  )  m o n t h s  "  .  [ e m p h a s i s  s u p p l i e d J

Here ,  i t  i s  obv ious  tha t  t .he  wr i te r  o f  the  l -e t t .e r  knew

t h a t  a  s o - c a l l - e d  " f i n a 1  d e t e r m i n a t i o n "  h a d  n o t  y e t  b e e n

sent  ou t  to  the  taxpaver .  The le t te r  ta lked  about .  an

appea l  in  the  f  u tu re  t .ha t .  wou ld  be  t r iggered once the

f  ina l  de t .e rmina t ion  had been sent .
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The ambiguous na ture  o f  the  agency 's  cor respondence

eas i l y  demonst ra tes  tha t  a  f ina l  de termina t ion  had no t

b e e n  i s s u e d  b y  t h e  D i s t r i c t  a s  o f  J a n u a r y  5 ,  1 9 9 3 .

I n  c o n L r a s t ,  r e s p o n d e n t ' s  l e t t . e r  o f  D e c e m b e r  9 ,  i - 9 9 3

c l e a r l y  i n d i c a t e s  t h a t  " t h e  r e f u n d  c l a i m s  o n  l - 9 8 8  ,  L 9 8 9 ,

1 9 9 0  a n d  1 9 9 1  D . C .  f i d u c i a r y  i n c o m e  t a x  r e t u r n s

a r e  h e r e b y  d e n i e d . "  I e m p h a s i s  s u p p l i e d l  I t  d i d  n o t  s t a t e ,

"were  or  have a l ready  been den ied .  "  Fur ther ,  the  agency

f o r  t h e  f i r s t  t i m e  e n c l o s e d  a n  a p p e a l s  r i g h t s  i n f o r m a t i o n

s h e e t  a s  a n  e n c l o s u r e  w i t h  t h e  D e c e m b e r  9 ,  1 9 9 3  l e t t . e r .

Th is  Cour t  conc ludes  as  a  mat te r  o f  law tha t  the

unequ ivoca l  language o f  respondent 's  le t . te r  da ted  December

9 ,  1 9 9 3  c o n s t i t u t e d  a  f i n a l  d e t e r m i n a t i o n  o f  p e t i t i o n e r ' s

c l a i m  f o r  r e f u n d s  i n  t a x  y e a r s  1 9 8 8 ,  1 9 8 9 ,  1 9 9 0 ,  I 9 9 I  a a

w e l l  a E  t a x  y e a r  L 9 8 7 .

P e t i t i - o n e r  h a d  s i x  m o n t h s  f r o m  r e c e i p t  o f  t h e

T J e r - c m ] - r e r  q  1 9 9 3  f i n a l -  d e t e r m i n a t i o n  t o  f i ' l  e  i r s  A n n ^ ^ 1u g u g r t t v g !  J ,  L J J J  r ! r l q I  u u u u ! r r r r r r q L r v l l  L v  ! r r u  ! u o  q } J t s , c d , f

f o r  t a x  w e A r  L 9 8 7 .  C o n s e o r t e n t - l w .  r h ' i  s  C o u r t  c o n c l u d e s^ ^ v  + J  ,

f h a f  n c f  i f  i n n e r ' s  A n n e A l  f o r  t - : v  r r o : r ' 1  Q e l .  f i l e f l  D e r - o m f g p
t / v g + L J v ' |

l J ,  l - 9 9 3  /  w a s  f i l e d  w i t h i n  t h e  t i m e  s p e c i f i e d  b y  s t a t u t e

o f  l i m i t a t i o n s .

C .  T a x  Y e a r  1 9 9 0 -  F a i l u r e  t o  P a y  A l l  T a x  P e n a l t i e s

P e t i t i o n e r  s e e k s  a  r e f u n d  o f  i n c o m e  t a x  p a i d  f o r  t a x

y e a r  1 9 9 0  p u r s u a n t  t o  S e c t i o n s  L B I 2 . 1 1 ( 1 0 )  a n d  3 3 0 3  o f  t h e

C o d e .  T h e  s t a t u t e  r e q u i r e s  t h a t  i n  o r d e r  t o  p u r s u e  a

c l - a i m  f o r  r e f u n d  o f  i n c o m e  t a x ,  a  l i t i g a n t  m u s L  f i r s t  p a y
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a l l  t a x  " a l o n g  w i t h  p e n a l t i e s  d u e  t h e r e o n . ' l

L B L Z . 1 1  ( 1 0 )  ,  3 3 0 3 .

4 ' 7  D .  C ss

P e t i t i o n e r  c o n c e d e s  t h a t ,  a l t h o u g h  i n c o m e  t a x e s  f o r

t a x  y e a r  1 9 9 0  w e r e  d u e  o n  A p r i l  1 5 ,  I 9 9 I ,  t h e  t . r u s t  d i d

not  f i l e  i t s  1990 income tax  re tu rn  nor  pay  i t . s  income

t a x e s  u n t i l  a p p r o x i m a t e l y  A p r i I  1 5 ,  L 9 9 2 .  S e e  J o i n t

S t i p u l a t i o n  o f  F a c t s  a t  p a r a  .  L 4 .

A s  a  r e s u f t  o f  t h e  l a t e  p a y m e n t ,  t h e  D e p a r t m e n t  o f

F inance and Revenue assessed a  penaf tv  in  the  amount  o f

$ 2 0 ,  3  2 2  .  O 0  p u r s u a n t  t o  S e c t i - o n  1 8 1 3  .  1  o f  t h e  C o d e  .

Pet i t ioner  fu l l y  acknowledges tha t  the  pena l ty  was no t

p a i d  p r i o r  t o  t h e  f i l i n g  o f  t h e  i n s t a n t  a p p e a l .  S e e

Pet . i - t ioner '  s  Memorandum o f  Po in ts  and Author i t ies  in

Suppor t  o f  Mot ion  fo r  Summary  Judgment  a t  2  fooLnote  1 .

Th is  Cour t  conc ludes  as  a  mat te r  o f  faw tha t  an

a b s o l u t . e  p r e r e q u i s i t e  t o  f i l i n g  a n  a p p e a l -  o f  a  t a x  i s  t h e

f u l l  p a y m e n t  o f  a I I  p e n a l t i e s  a s s o c i a t e d  w i t h  t h e  b a s e

t a x .  P e r r v  v .  D i s t r i c t  o f  C o l u m b i a  ,  3 L 4  A . 2 d  7 6 6 ,  ' 7 6 7

( I 9 7 4 )  . r 5  W h e r e  a  p e t i t i o n e r  f  i l e s  a n  a p p e a l  w i t . h o u t  f u l l

p a y m e n t  o f  t h e  b a s e  t a x  a n d  a l l  a s s o c i a t . e d  p e n a l t i e s ,  t h e

C n r r r t -  i  s  d e n r i  r r c d  n f  s r r h i e r - f  m a f  f  e r  i r r r i s d i c t i O n  O f  t h es v } / !  J  
* *

a p p e a l .

tuThe D j -s t . r i c t  o f  Co l -umbia  CourL  o f  Appea ls  spec i f  i ca l Iy
a c l o n t e d  f h e  i r l c n t -  i r a l  n r i n r - i n l e  e s  p n l l n r - i a f c d  l ' r ' r z  f h c  l h i t e d  S t . a t e sq v v l / u u g  u r r E  f u g l r u r v q r

Cour t  o f  Appea ls  fo r  t he  D is t r i c t  o f  Co lumb ia  C i r cu i t  i n  D is t r i c t
o f  Co lumb ia  v .  Be ren te r ,  151  U .S .App .D .C .  I 95 ,  466  F .2d  367  (1972 ) .

-  J . l



Fur the r ,  t he  D is t r i c t  o f  Co lumb ia  Cour t

has declared that  a  pet i t ioner  cannot  cure

o f

a

Appea ls

q r r ' l - r i  an l -

mat te r  j u r i sd i c t i on  de fec t  by  pay ing  t . he  pena l t y

subsequen t  t o  f i l i ng  the  appea l .  F i r s t  I n te rs ta te  Cred i t

A l - l i ance ,  I nc .  v .  D i s t r i c t  o f  Co lumb ia ,  604  A .2d  10 ,  12

a n d  n .  3  ( 1 9 9 2 )  . 1 6

T h e  l a w  i s  f i r m :  a 1 l -  t a x e s ,  i n t e r e s t ,  a n d  p e n a l t i e s

m r r c i .  ) r a  ^ - i r l  n r i n r  f  6  | -  h a  F i ' l  i n a  ^ €  . n  - n h 6 - 1  . i -  + - ] - r au r u D L  ! s  P c l a u  I / !  ! v !  u v  u r r s  ! r r r r r y  u L  q r l  a P P c d r  I j , I  L I t e

Super io r  Cour t .  Th i s  i s  a  b r i gh t  l i ne  ru le  tha t

ep i t om izes  " t he  p r i nc i p l e  o f  ' pay  f i r s t  and  I i t i ga te

l -a te r ' .  .  r r  A1 len  v .  Reqen ts  o f  t he  Un ive rs i t . y  SysLem

o f  Geo rq ia ,  304  U .S .  439 ,  456  (1938 ) ;  see  F i r s t ,  I n t e r s ta te

C r e d i t  A I l i a n c e f n c .  v .  D i s t r i c t  o f  C o l - u m b i a /  s u p r a ,  6 0 4

A . 2 d  a t  1 3  n . 5 .

Pet l t ioner  has  presented  no  ev idence whatsoever  to

s u b s t a n t i a t e  i t s  c o n j e c t u r e  t h a t  t h e  D e p a r t m e n t  o f  F i n a n c e

and Revenue might  have wa j -ved the  pena l ty  assessed fo r  tax

y e a r  1 9 9 0 .  A s  a  r e s u f t ,  p e t i t i o n e r  h a s  n o t  p r o f f e r e d  a n y

a d m i s s i b l e  e v i d e n c e  o f  a  d i s p u t e d  m a t e r i a l  f a c t  s o  a s  t o

war ran t  den ia l  o f  the  Government 's  mot ion  fo r  summary

- i r r r l c m a n l -  f n r  i -  i Y  \ / o 2 r  l  q q n

The law is  c lear  tha t  in  o rder  to  de fea t .  a  mot ion  fo r

summary  judgment ,  the  oppos ing  par ty  must  p ro f fe r

1 5 I n  F i r s t  I n t e r s t a t e  C r e d i t  A l l i a n c e ,  I n c .  ,  t h e  i s s u e  w a s  t h e
f a i l u r e  t o  c o m p l e t e l y  p a y  i n t e r e s t ,  r a t h e r  t h a n  p e n a l t i e s ,  a s  s u c h .
However ,  the  lega l  p r inc ip le  i s  the  same when app l ied  to  bo th  tax-
r e l a t e d  o b l i q a t i o n s .

? t r



"competent  ev idence admiss ib le  a t  t . r ia l  .  .  .  r r  Nader  v .

d e  T o f e d a n o ,  4 0 8  A . 2 d  3 1 ,  4 8  ( D . C .  I 9 7 9 )  . I L  T D

i n s u f f i c i e n t  t o  p r o v i d e  m e r e l y  a  p r e d i c t i o n  o r  b a l d  c l a i m

t .ha t  ev idence w i l I  be  fo r thcoming a t  t r ia l  o r  tha t  i t

m igh t  ex is t .  The oppos ing  par ty  must  p roduce someth ing

more  than a  mere  s ta tement  tha t  the  fac tua l  i ssue is

d i s p u t e d .  I d . ,  c i t i n g  B u s h i e  v .  S t e n o c o r d  C o r p .  ,  4 6 0  F . 2 d

L L 6 ,  1 1 9  ( g t h  C i r .  1 9 7 2 )  .

f n  t h e  i n s t a n t  c a s e ,  t h e  p e t i t i o n e r  h a s  n e v e r

ac tua l l y  s ta ted  tha t  the  Government  wa ived payment  o f

pena l t ies  on ly  tha t  the  Government  can do  so  as  a

d i s r . - r e t i o n a r w  m e | | c r .  i f  i I  s o  c h o o s e s .e  e v !  t

The pet i t ioner  has  never  p rov ided any th ing  so  br ie f

a s  a n  a f f i d a v i t  i n  w h i c h  a n  a f f i a n t  s t a t . e s  u n d e r  o a t h  t h a t

h e  o r  s h e  r e c a f l s  a  p a r t i c u l a r  l e t . t e r  o r  c o n v e r s a t i o n  i n

wh ich  any  government  o f f i c ia l  purpor ted ly  executed  such a

w a i v e r .  I f  a n y  s u c h  t h i n g  a c t u a l l y  h a p p e n e d ,  t h e  i n c i d e n t

w o u l d  h a v e  b e e n  c l e a r l y  a r t i c u l - a t e d  b y  n o w .

T h e  w h o l e  n o t i o n  o f  p e r m i t t i n g  d i s c o v e r y  a t  t h i s

po in t  wou ld  be  no th ing  more  than sanc t ion ing  a  f i sh ing

e x p e d i t i o n .  I n  t h e  c o n t e x L  o f  o p p o s i n g  a  m o t i o n  f o r

summary  judgment ,  tha t  i s  a  weak and inappropr ia te  se t t ing

i n  w h i c h  t o  d e n y  t h e  m o t i o n .
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T h e r e f o r e ,  p e t . i t i o n e r ' s  a p p e a l  f o r  t a x  y e a r  1 9 9 0  m u s L

b e  d i s m i s s e d  f o r  l a c k  o f  s u b j e c t  m a t t e r  j u r i s d i c t i o n . l '

4'lrr
WHEREFORE,  i t  i s  by  the  Cour t  th is  /  day  o f  Ju ly ,

1 9 9 5

ORDERED tha t .  pe t i t ioner 's  Mot ion  fo r  Summary  Judgment

w i t . h  r e g a r d  t o  t a x  y e a r s  : . 9 8 7  ,  L 9 8 8 ,  1 9 8 9  a n d  1 9 9 1  i s

GRANTED; and i t  is

FURTHER ORDERED

.Tudgment with regard

FURTHER ORDERED

Judgment  w i th  regard

1 9 9 1  i s  D E N I E D ;

FURTHER ORDERED

Judgment  w i th  regard

i s

t ha t  pe t i t i one r ' s  Mo t ion  fo r  Summary

r   r 2 v  \ t o 2 r  r v q r r  r d  r t k r \ r I k r l .  a n o  a t ]  a su g j !  j /  v g !  L v  v D L | L u u ,

tha t  respondent 's  Mot ion  fo r  Summary

t o  t a x  y e a r s  L 9 8 7 ,  1 9 8 8 ,  1 9 8 9  a n d

t h a t  r e s p o n d e n t ' s  M o t i o n  f o r  S u m m a r y

t -  n  t -  a v  r r a : r  1  9 9 0  i S  G R A N T E D :  a n j  ' i  I
1 v g ! v . g u t r l U ,

FURTHER ORDERED tha t  - iudqment  sha l l  be  en tered

a r - r - o r d i  n o  f  o  e  n r c l n o s c d  i r r d o m e n t  e m h r a ^ : - ^  ^ ' r  I  - ^ t u n dq u u v ! u r r r : J  L v  a  P ! v y v D g u  J  u u Y t r t s r r L  s t t i ! ! q u l t t v  q ! f  r c L

c a l c u l a t i o n s ,  t o  b e  s u b m i t t e d  b y  p e t i t i o n e r  t o  t h e  C o u r t ,

w i  t - h i  n  ? o  d a r r s  h e r e o f  .  n r r r s u a n t  t o  R u I e  1 5  o f  t h e  T a xt  E . j '

R u I e s

t t T h i s  t u r n  o f  e v e n t s  i s  u n f o r t u n a t e  f o r  t h e  p e t i t i o n e r .  I n
l i g h t  o f  t h i s  C o u r t ' s  i n t e r p r e t a t i o n  o f  t h e  c o n s t i t u t i o n a l  i s s u e  o n
t h e  m e r i t s ,  t h e r e  s h o u l d  b e  n o  L a x  l i a b i l i t y  w h a t s o e v e r  f o r  1 9 9 0 .
The Cour t ,  however ,  cannot  ignore  a  ju r isd ic t iona l  de fec t  and the
D i s t r i c t  i r o n i c a l l y  r e a p s  t h e  f i n a n c i a l  b e n e f i t  o f  h o w  t h e s e  i s s u e s
n o w  c o l - l i d e .

f -h o r r r l

.  t l r d d a
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T h e r e f o r e ,  p e t i t i o n e r ' s  a p p e a l -  f o r  t a x  y e a r  1 9 9 0  m u s t

b e  d i s m i s s e d  f o r  l a c k  o f  s u b j e c t  m a t t e r  j u r i , s d i c l i o n . l T

l':tft
WHEREFORE,  i t  i s  by  the  Cour t  th is  I  day  o f  Ju ly ,

l . 9 9 5

ORDERED tha t  pe t . i t . ioner 's  Mot ion  fo r  Summary  Judgment

w i t h  r e g a r d  t . o  t a x  y e a r s  1 - 9 8 7 ,  1 9 8 8 ,  1 9 8 9  a n d  1 9 9 1  i s

GRANTED; and i t  is

FURTHER ORDERED

Judgment wit .h regard

FURTHER ORDERED

. T r r r l n m a n l -  r ^ r - i  f - 1 r  r o a a r Av  u u Y , , , u r r u

1 9 9 1  i s  D E N I E D ;

FURTHER ORDERED

. J r r r l a m a n l -  r ^ r i f - h  r a n a r d

. i ^
f D

f  h e f  n e f  i  f  i  o n e r ' s  M o t i o n  f  o r  . s r r m m a r v

t o  t a x  y e a r  1 9 9 0  i s  D E N I E D ;  a n d  i t  i s

t h : t  r e s n o n d c n t ' S  M O t i o n  f  6 r  S r r m m a r r r

t o  t a x  y e a r s  1 9 8 7 ,  1 9 8 8 ,  1 9 8 9  a n d

t .ha t  respondent '  s  Mot ion  f  o r  Summary

t o  t a x  y e a r  1 9 9 0  i s  G R A N T E D ;  a n d  i t

FURTHER ORDERED tha t  judgment  sha l l  be  en tered

A r - r - o r r l i  n c r  f  1 - . ,  a  n r O n O S e f l  j r r r l a m a n i -  a m i r r = C . i  n O  a ' l ' l  - e f  U n dq v u v !  u l r r Y  J  
q s : J t L r u l l u

c a l c u l a t i o n s ,  t o  b e  s u b m i t t e d  b y  p e t i t i o n e r  t o  t h e  C o u r t ,

w i t h i n  3 0  d a y s  h e r e o f ,  p u r s u a n t  t o  R u l e  1 5  o f  t h e  T a x

R u l e s

t t T h i s  t u r n  o f  e v e n t s  i s  u n f o r t u n a t e  f o r  t h e  p e t i t i o n e r .  I n
I i g h t  o f  t h i s  C o u r t ' s  i n t e r p r e t a t i o n  o f  t h e  c o n s t . i t u t i o n a l  i s s u e  o n
t h e  m e r i t s ,  t h e r e  s h o u l d  b e  n o  t a x  l - i a b i l i t y  w h a t s o e v e r  f o r  1 9 9 0 .
The Cour t ,  however ,  cannoL ignore  a  ju r isd ic t iona l  de fec t .  and the
D i s t r i c t  i r o n i c a l - l y  r e a p s  t h e  f i n a n c i a l  b e n e f i t  o f  h o w  t h e s e  i s s u e s
n o w  c o l - 1 i d e .

I  n a 1 1 ,

Judge
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C o p i e s  m a i l e d  t o :

,John J .  McAvoy,  Esq.
W h i t e  &  C a s e
1 7 4 7  P e n n s y l v a n i a  A v e n u e ,  N . W .
W a s h i n g t o n ,  D . C .  2 0 0 0 6

. T o a n  S t e n t i f o r d  U 1 m e r ,  E s q .
Ass is tan t  Corpora t ion  Counse l
4 4 L  F o u r t . h  S t r e e t ,  N . W .
S u i t e  1 0 5 0
W a s h i n g t o n ,  D . C .  2 0 0 0 1
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