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Mot ions  f i led  by  each Da: : : , /  in  th : -s  ta :<  appea l -  have y ie loeC a

s i q r i f i c a n t  d i s p u t . e  a s  t o  \ , ; , ' . : . , : . . - t -  i L - .  1 . , - : : - : ' -  . . , : : - - a l l - - : . , s . : . : : - ? : : :

r : - - '  a -  i : r r i  . d i C t i C n  O V e :  - .  . : .  -  : . . . . .  . .  : .  -  .  - - - . :  ; . .  :  :  ,  . .  - . * : . _ .

fnot  j -ons are:  (1)  Respc:- . * ie : , . :? t  s  l ' lu , : : - : , r .  Lc,  L , isrn:ss Pet . i i i  on

l he re ina f t e r  "Mo t i on  t o  D i sm iss " ] ;  and  (2 )  Pe t i t i one r ' s  Mo t i on  t o

Amend Pet i t ion lhere inaf ter  "Mot ion to  Amend] .  Given the age of

th i s  case ,  t he  j u r i sd i c t i ona l  i ssue  has  emergeC on ly  i n  t he  Ia te r

s tages of  th is  wel l -developed l i t igat . ior : .

The or ig ina l  Pet i t ion sought  re l ie f  f rom real  proper ty  taxes

that were based upon what the Laxpayer described as "the Tax Year

t994  assessmen t , "  cove r ing  the  d i sc re te  pe r iod  o f  Ju Iv  1 .  1993

th rouqh  , June  30 .  1994 .  Pe t i t i on  a t  1 .  The  taxpaye r , s  Mo t ion  to

Amend Petit ion embraces a request. to set forth two separat; Laxable

per iods for  which the pet i t ioner  seeks a refund,  namely (1)  the
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per iod  f rom Ju l y  1 ,  1993  th rough  sep tember  30 ,  1993  ( known  as  the

"S tub  Year "  )  , '  as  we l I  as  (2 )  t he  pe r iod  f  rom Oc tobe r  j - ,  1993

through september 30,  ] -994 ( to  be known as , 'Tax year  1994 "  )  .

Mo t ion  to  Amend ,  aE  I ,  2 .  The  Pe t . i t i one r  con tends  tha t  i t . s  reques t

is  for  noth ing more than "c lar i f icaLion"  of  the scope of  i ts

appeal .  Mot ion to  Amend at  1 .

The Mot ion to  Dismiss emlcraces the content ion that  the

Super ior  Cour t  lacks subject .  mat ter  jur isd ic t ion over  th is  case,

because  the  Pe t i t i one r  f a i l ed  to  p repay  a l l  o f  t he  Tax  Year  1 -gg4

real  proper ty  taxes that  were assessed against  the subject  proper ty

p r io r  t o  t he  f i l i ng  o f  t he  pe t i t i on  fo r  appea l .  Mo t ion  to  D ism iss

a t  4 -

The D i -s t r i c t  a rgues  tha t

- ' :u : ' i sc ic r , r -o r i  ' J . ;e r  r - *he  c l -y  Fe : i t i c : l

. : . -  , - ' t :  , .
d i i  : . . . . . - . : . - .  . - . i - ' - = - -  .  - .  C * .

l ' ! o : i o n  i o  D i s r r i s s  a t  4 .

because

- . 4 .  -  -
r - , , 4 :  -  ^ : '

As a pract ica l  mat ter ,  both mot ions focus upon the same issue,

i .e .  the Iegal  e f fect  o f  the sequence and t iming of  tax payments

for  a l l  o f  the tax for  which the t .axpayer  seeks re l ie f .

Based upon the fo l lowing analys is  of  the reLevant ,  undisputed

fact .s  and the appl icable law,  th is  Cour t .  concludes that  the Mot ion

to Dismiss musL be grant.ed and that the Motion to Amend must be

den ied .

r. UNDISPUTED .JIIRISDICTIONAL FACTS

The subject real property is known as the CoIumU].a Plaza

Off ice Bui ld ing,  locat .ed in  the Dis t r ic t  o f  Columbia at  23Oj-  E
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S t ree t ,  N .W.  IE  i s  i den t i f i ed  o f f i c i a l l y  as  Lo t  0088 ,  Sgua re  0033 .

fn  the  o r i g ina l  Pe t i t i on  f i l ed  i n  t he  Super io r  Cour t  on  March

31 ,  1 ,994,  the t .axpayer  asser ted that  i t  was appeal ing the real

p rope r t y  t axes  assessed  i l f o r  t he  pe r iod  o f  1 .Tu1y  l -993  -  30  June

1994 .  "  Pe t i t i on  a t  pa rag raph  3 .  The  taxes  i n  d i spu te  to ta l

$854 ,905 .0O .  Taube r  and  Assoc ia tes  asse r ted ,  "Pe t i t j - one r  t ime l y

and fu l Iy  pa id th is  amount  by remi t t ing the appropr ia t .e

ins ta l lmen ts  p r i o r  t o  Sep tember  15 ,  1993  and  March  15 ,  L994

respec t i ve l y . "  Pe t i t j - on  a t  pa rag raph  3 .  The  taxpaye r  a l so  s ta ted

in the Pet i t ion that  the admin is t rat ive appeal  had been exhausted

before the Board of  Egual izat ion and Review.

rende red  i t s  dec i s i on  on  May  11 ,  1993 .1

The Board had

c.- n

Cer t .a in  fac ts  shoufd  be  recap i . t .u la t -ed ,  ; 'e la t ing  to  a

: : : u l a :  s : - t r : ' , - - e  ' - l : '  - - ; :  1 - .  ' .  '  : . -  - ' ' : l : c i : : : : : - : l

fhe  ! :sE: icc  c r  i c *ur } ; ;a  Cc ; : :c :  -  e r r&c- - . - :  : :  a r ' : i  r n n r i  a n F  n h : n a or  r . s r - Y  u

The change wasi n  t h e  t a x  l a w s ,  e f f e c t i v e  J u l - v  1 ,  1 9 9 3 .

essen t ia l l y  a  re -con f  i gu ra t i on  o f  wha t  cons t i t u tes  a  r rTax  Year . r l

The def in i t ion was changed f rom the per iod of  Ju ly  1st  through June

30th to  t .he per iod of  October  1st  through September 30th.  This

change was enacted through t.he Omnibus Budget Support Act of 1993,

e f f ec t i ve  Sep tember  30 ,  1993  as  D .C .  Law  10 -25 .  40  D .C .  Reg .  5489

(1993 ) .  I t  was  cod i f i ed  a t  D .C .  Code  S  47 -8O2  (1994 ) .

The new law aLso provided that notwithst.anding the

14 copy of  the Board 's  dec is ion is  appended to the Mot . ion to
Amend Pet i t ion.
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redef in i t ion of  "Tax Year ,  "  a  payment  equal  to  a fu1 l  s ix  months

wor th  o f  t axes  cove r ing  the  th ree  mon th  pe r iod  o f  Ju l y  1 ,  1993

th rough  Sep tember  30 ,  1993  wou ld  be  due  on  Sep tember  15 ,  1993 .

This  unique payment  per iod came to be known as the ' rStub Year . t l

This perlod was intended t.o be separate and discrete from t,he newly

formulat.ed Tax Year l-994 (which under the new Sect. ion 802 ran from

Oct .obe r  1 ,  1993  th rough  Sep t .ember  30 ,  1994)  .

A s ign i f icant  qu i rk  was d iscovered,  in  the wake of  the new

1aw.  To  w i t :  t he  new 1aw d id  no t  au tomat i ca l l - y ,  by  i t s  own  te rms ,

reconci le  t .he new def in i t ion of  "Tax Year"  wi th  the corresponding

statutory  deadl ine for  f i l ing a Super ior  Cour t  tax appeal .  The

lack of  reconci l ia t . ion between t .hese two d i f ferent .  par ts  of  the

CoCe meant  that  no:  a l l -  o f  the Laxes that  wei :e  due for  the newly

de , , - : , . . . - ne  c :  . - - .  - . .

I n  c i : e  a l : , sence  c ; f  - :E rs ia t : v i ,  r e i : t ; l  n  L i r=  i , r : acL i ca l  re -qu l - !  was

that  the insta l lment .  payable for  September 15,  1994 would have to

be paid many rnonths in  advance,  i .e .  by March 31,  L994,  by any

taxpayer  des i r ing to  appeal  the Tax Year  L994 assessmenL.  Under

the o ld 1aw,  the last  insta l lment  payment  for  each tax year

normal ly  fe11 on a date t .hat  was only  two weeks pr ior  to  the appeal

f i l i ng  dead l i ne .

There were two t .ypes of  responses to  th is  scenar io .  One

response was leg is la t ive in  nature on the par t  o f  the Counci l ,  and

the other  was pal l ia t ive in  nature on the par t  o f  the Jxecut ive

Branch.
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F i rs t . ,  o r  t he  ve ry  same da te  as  the  f i l i ng  o f  t he  o r i g ina l

Pe t i t . i on  he re in  (March  31 ,  1994) ,  ce r ta in  emergency  l eg i s la t i on

became ef fect ive.  The Counci l  enacted the "ReaI  Proper ty  Statutory

and Fi l ing Deadl ines Conformi ty  Emergency Act  o f  1994.  "  I t  was

pub l i shed  i n  the  D is t r i c t  o f  Co lumb ia  Reg is te r  on  Apr i l  8 ,  r ' 994 .

4 I  D .C .  Reg .  1818  (1994 )  and  l a te r  cod i f i ed  as  D .C .  Code  S  47 -

825 .1 ( j )  ( 1997 )  .  r n  sa l i en t  pa r t ,  i t  p rov i ded  t ha t

wi th in  5 mont .hs af ter  March 3Oth fo l lowing the
calendar  year  in  which a real  proper ty
assessmenL ,  equa l i za t i on ,  o r  va lua t i on  was
made, dny taxpayer aggrieved by a real
proper ty  assessment ,  equal izat . ion,  or
va luat ion may appeal  the real  proper ty
assessment in the same manner and t.o t.he
same ex ten t  as  p rov ided  i n  SS  47 -3303  and  3304

d  - i r l l j d . - -  :  -

ne :essa r l :  Lo  p r . ; v i i e  re . ,  l  F rc := - -L j ' i o * ' r - i e r -S  ac ie r . race : i r , e  t o

pay a l l  rea l  proper ty  taxes due for  the year  in  quest ion pr ior  to

f i l i ng  an  appea l . "  41 '  D .C .  Reg .  a l  1828 .

The Resolut ion fur ther  expla ined ( in  paragraph 6)  that

[u ]  n less the current .  Ieg is la t ion is  changed,  a
real- property owner would have only paid the
f i rs t  insta l lment  by the Apr i l  1  deadl ine for
f i l ing an appeal  to  the Super ior  Cour t .
Conseguent ly, prepayment of t .he second half
instal lment due September 15 would be required
to f i le  an appeal  to  the Super ior  Cour t  o f  the
D is t r i c t  o f  Co lumb ia .

Id .  femphasis  suppl iedJ .

Furthermore, the Council  wroLe, rrThe September 30 deadline

would ensure that real property owners have the opportunity to pay



6

al l  rea l  proper t .y  taxes due for  the year  pr ior  t .o  the deadl ine for

appeal ing the i - r  rea l  proper ty  assessments to  the super ior

Cou r t .  "  I d .

The pal l ia t ive response of  the Execut ive Branch came in  the

form of an informational let.ter issued to those taxpayers who were

already known to be affected by the new law. The taxpayer herein

was cer ta in ly  one of  them.2 This  Pet i t ioner  received a ]e t t .er  f rom

t.he of f ice of  CorporaL!"on Counsel  not i fy ing the taxpayer  of  the

oppor tuni ty  to  prepay the Second Hal f  Tax Year  1994 j -nsta l lment  of

taxes pr ior  to  September 30,  1994 and to ask the Super ior  Cour t  to

a11ow i t .  to  f  i le  a  corresponding,  amend.ed pet i t ion by that

d e a d l i n e . 3

t .he  taxcaye:  here in  d id  no t  heed theFor  whatever  reasc :1 , ,

-The  ' : . :  . ,
Co : : : : r a t i o : - -  . - ' - - - -  -  , . . - - . -  - . - ' . , . *  . ;  *  . .  - . , . - r  - i , ,  : . : - .  _ :  _ - : *  _ -=o i
pro. :er - ty  tax apo: i . - l  . ;  ' * ' - : - ' t  suc: -  requ*a, : -  - : " '  rha:  che Drst : : ic t .  could
p resume tha t  t hey  wou l - c  be  a f fec ted  b ) ' t he  new l -aw .  The  D isc r i cc , s
choice to  send out  these le t . ters  was pure ly  gratu i tous.  There was
no regal ly  cognizable dut .y  to  warn.  rn  th is  cour t ,s  v iew,  the
D is t r i c t ' s  l e t t e r  d id  con ta in  an  accu ra te  road  map  as  to  how a
taxpayer would have t.o preserve its r ight. to appeaf l fre assessment
fo r  Tax  Year  L994 .

3 let ter  o f  Ju ly  20,  1gg4 f rom Assis tant  Corporat ion Counsel
Merb ra  J .  G i l es  t o  lPe t i t i one r ' s  p r i o r  counse r ] ,  L t  1 .  A  copy  o f
th i s  l e t t e r  i s  a t tached  to  the  D is t r i c t ' s  Mo t ion  to  D ism iss .  The
let . ter  was addressed to then-counsel  for  the pet i t i -oner .  I t  was
authored by an Assistant Corporation Counsel. The Government also
stated in  the le t ter  that  i f  t .he Super ior  Cour t  d id  not .  grant  the
re levant  mot ion to  amend the pet . i t . ion,  the taxpayer  couta s t i l l
w i thdraw a defect ive Pet i t ion and re- f i le  a  new pet i t ion bv
september 30,  1-994 upcn paying a l l  taxes in  fu l r  for  the newl i
def ined Tax Year  L994.  By i ts  word ing,  i t  is  c lear  t .hat  th i l
par t icu lar  le t ter  was issued to the taxpayer  here in because the
or ig ina l  Pet i t ion d id not  c lear ly  s tat .e  that  a I I  taxes had been
prepaid. Moreover, the Petit ion on j-ts face did not reference the
correct  per iod of  Tax Year  L994.
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advice and of  f  er  conta ined in  the le t t .er  f  rom t .he Of  f  ice of

Corporat ion Counsel .  The taxpayer  d id  noth ing to  seek an amendment

o f  t he  Pe t i t i on  by  Sep tember  30 ,  L994 ,  even  though  i t  i s  und ispu ted

that the Sept.ember 15t.h tax payment was made. Thus, by the newly-

enacted appeal  deadl ine for  Tax Year  1994,  the Pet i t ioner  s t i1 l  had

not sought to amend its Pet. i t ion. The taxpayer l ikewise never

f , i led any other  superseding Pet , i t ion by September 30,  1-994,

purpor t ing to  seek appeal  f rom the correct ly-def ined Tax Year  L994

assessment  and cer t i fy ing that  the payment  for  Sept .ember 15th

had been made-

In a praecipe f i led on August  7 ,  1995,  the taxpayer  in formed

the Cour t  o f  the wi t .hdrawal  o f  i ts  counsel  and the entry  of

appearance by the 1aw f i r rn  current ly  l r t iqat ing th is  case.

- . l . i t hough  t he  r l r t  r - c : . r  : ' -  :  . : ;  :  : - : :  . r : ' . ) . . . - "  - - - -  ' - : . c i : ; : : : i :  ' : , . . -  ' . : - , , : l

- : ] '  t i : e  : . r i c - .  ;  - .  . -  ; -  - . - . .  , . : -  . ' -

: - : :gh l - :ghteo ur . : i i  M; : : :c ; i  1- i ,  t9 ' ' t ,  ' i r ' i r t i1  : f je  l \ - . '  ; : -cn to  Amend Pet . i t icn

was f i Ied.  The Dis t r ic t .  responded to the mot ion essent ia l ly  by

f i l ing i ts  own d isposi t ive p leading,  seeking d j -smissal  o f  the

en t i re  appea l .

II .  ISSUES RAISED IN THE MOTION TO AMEND PETITION

The taxpayer now seeks to maintain t.he j-nstant appeal by

re label l ing the scope of  the Pet i t ion.  Yet ,  in  order  to  avoid

dismissal ,  the Pet i t ioner  must  somehow show that  i t  has met  the

statutory f i l ing deadline and that i t  has paid al l  taxer a--,-," prior

to  such f i l ino deadl ine.
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In  i t .s  Mot ion to  Amend Pet i t j .on,  the taxpayer  asks the Cour t ,s

leave t .o  separat .e  i ts  appeal  in to two d iscrete demands for  re l ie f  :

one as an appeal  re la t ing to  the so-cal1ed "Stub Year"  and the

o the r  as  an  appea l  re la t i ng  to  the  new ly -de f i ned  Tax  Year  1994 .

Pet i t ioner 's  Memorandum in Suppor t  o f  Mot ion to  Amend Pet i t ion at

1  (he re ina f te r  "Pe t i t . i one r ' s  Memorandum" ) .  I t  a t t r i bu tes  the  need

to d iv ide the requests for  re l ie f  because of  the leg is la t ion that

reconf igured the t ime parameters of  each Tax Year .  I t  is  c lear

t .hat  on ly  Tax Year  1994 is  af fected because i t  was l i tera l ly  the

t rans i t i on  yea r .

The pet i t ioner  s t resses that  i t  d id  indeed pay a l l  o f  the

taxes due for  "newu Tax Year  1994 pr ior  to  the lengthened statutory

deadl - ine for  f  i l ing an appeai  *ceptember 30,  1994 .

F u : : : : - 3 r m o l - : .  l i : l * : : a :  l - j ? l :  = : : . ' i : , . '  ' i . ' : ; . . :  : . : -  : ' ' . :  -  -  : , i .  i  a l .  l "  : a x = |  i - t . : ' .  f  ; - :

r_h

I I I .  ISSUES RAISED IN THE MOTION TO DISMISS

In i ts  p tot ion to  Dismiss,  the Dis t r ic t  bas j -caI ly  argues thac

s ince t .he only  Pet i t ion that  has been t imely  f i led was the or ig ina l

Pet i t ion,  such Pet i t ion cannot  be amended to cure a jur isd ic t ional

defect .  fn  v iew of  the taxpayer 's  presenL asser t ion that  i t .  had

always in tended to appeal  the fu1 l  and newly-def ined Tax Year  1-994

assessmen t ,a  the  de fec t  i s  t he  Pe t i t i one r ' s  f a i l u re  to  p repay  a l l

taxes for  the r r r lewtr  Tax Year  L994 by March 31,  1994.  Based upon

4This assert ion is t.he basis of terming the Motion to Amend as
a  mere  c la r i f i ca t i on .
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In  i ts  Mot ion t .o  Amend Pet . i t ion,  the taxpayer  asks the Cour t ,s

Ieave  to  separa te  i t s  appea l  i n to  two  d i sc re te  demands  fo r  re l i e f :

one as an appeal  re la t ing to  t ,he so-cal led "Stub Year"  and the

other  as an appeal  re la t ing t .o  the newly-def ined Tax Year  ] -994.

Pet i t ioner 's  Memorandum in Suppor t  o f  Mot ion to  Amend Pet . i t ion at

1 (here inaf ter  I 'Pet i t ioner 's  Memorandum")  .  I t  a t t r ibutes the need

to d iv ide the reguests for  re l ie f  because of  the leg is la t ion that

reconf igured Lhe t ime parameters of  each Tax Year .  I t  is  c lear

that  on ly  Tax Year  1994 is  af fected because j - t .  was l i tera l ly  the

t rans i t i on  yea r .

The pet . i t ioner  s t resses that  i t .  d id  indeed pay a l l  o f  the

taxes due for  r rnewi l  Tax Year  3 gg4 pr ior  to  the lengthened statutory

dead l i ne  f  o r  f  i l i ng  an  appea i ,  i  . e "  Se -o tember  3  0 ,  L994  .

Fu : : - . : - - : r rmo t : t  "  i e - l " i : : : ' : - - ? : - -  : t l . - i i : - .  : : : : . , - :  - . . :  : ' - - .  - ' ^  * ,  l "  i  a . l . :  : : v ; : i :  r t . : - .  f  :  - :

t i , .  : ub  |  : '  ;

I I I .  ISSUES RAISED IN THE MOTION TO DISMISS

In i ts  p tot ion to  Dismiss,  the Dis t r ic t  bas ica l ly  argues thac

s ince the only  Pet i t ion that  has been t . imelv  f i led was the or ig ina l

Peuj - t ion,  such Pet i t ion cannot  be amended to cure a jur isd ic t i -onal -

defect . .  fn  v iew of  the taxpayer 's  presenE asser t ion that  i t .  had

always in tended to appeal  the fu l l  and newly-def ined Tax Year  1994

assessmen t ,a  the  de fec t  i s  t he  Pe t i t i one r ' s  f a i l u re  to  p repay  a l l

taxes for  the unewu Tax Year  1-994 by March 31,  1994.  Based upon

oThis assert ion is the basis of terming the Motion to Amend as
a  mere  c la r i f i ca t i on .



t he  counc i - I ' s  new de f i n i t i on  o f  t he  Tax  Year  L994 ,  such  paymen ts

would have inc luded the advance payment  of  the insta l lment  c iue on

Sep tember  15 .  1994 .

IV. RELEVANI CASE LAW AND STATUTE

The Iaw is  c lear  t .hat  a  taxpayer  must .  pay a1I  taxes,  penal t ies

and in terest  t .hat  is  due as a pre-requi -s i te  to  f i l ing a Super ior

Cour t  tax appeal .  Georqe Hvman Construct ion Co.  v .  Dis t r ic t  o f

Co l -umb ia ,  315  A .2d  ] -75  ,  177  (D .  C  .  I 974 )  (he re ina f  t e r  "H l rman"  )  ;

Be ren te r  v .  D i s t r i c t  o f  Co lumb ia , 1 5 1  U . S . A p p . D . C .  ! 9 6 ,  2 Q 3 ,  4 6 6

F .2d  357 ,  374  Q-972 )  .

The facts  in  Hvman are inst ruct ive.  There,  the t .axpayer  had

only  prepaid the i .ns ia l - Iment  for  the f i rs :  ha l f  o f  the Tax Year

t e f o r c  f i I i n 3  - - * - : ,  f  : , " - , . - : : . .  - , i  :  i : ' . -  - . . - :  t - h i : : : - : -  - i  - r  : r r : i

:  : : e fn l  . :  - - g  t :  .  . .  * .  r  t  l  -  .  .  : -

rn .  
" " . r "1  

n r t ,  o ,  che  Te . : : ' i ea " :  a r r  e *gs t i c ; :  an i ,  i n i eed ,  l i aa  r i Lec

a Pet i t ion before the per ioo for  do j -ng so had expi red.  H\rman,

.E11pgB., at. I76.

The Dj -s t r ic t  o f  Columbia Cour t  o f  Appeals  af f i rmed the

d ism issa l  o f  t he  Pe t i t i on  on  j u r i sd i c t i ona l  g rounds .  I n  do ing  so ,

the Court of Appeals rejected the argument that payment of only one

insta l lment  was suf f ic ient  t .o  suppor t  the Pet i t ion even though a l l

o f  the tax was eventual ly  pa id before the d ismissal  had occurred.

Id .  a t  1?7.  In  other  words,  post - f i l ing payments wi l l  not  cure the

fa i lure to  fu1 ly  prepay a l l  taxes before the f i l ing dat l  o f  the

Super ior  Cour t  pet i t ion.
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In Hyman, the Court of Appeals paused Lo debunk the not. ion

that  the oppor tuni ty  to  make semi-annual  insta l lment  payments can

conver t  a  tax appeal  in to someth j -ng less than an aLLack on the

ent i re  annual  assessment .  As the Government  has argued here in

before th is  Cour t ,  the mat ter  o f  permi t t ing par t ia l  insta l lment

palrments is nothing more t.han an accommodation to the taxpayer (to

ease the impacL of routinely having t.o pay al l  annual t.axes in one

lump sum).  Such a par t ia l  payment .  p Ian,  is  a  convenience to  the

taxpayer ,  but  does not  a f fect  the need to prepay aI ]  Laxes for

purposes of appeal. Moreover, i t  does not change the annual

cha rac te r  o f  t he  assessmen t .  I d .  a t  L78 .  Thus ,  pos t - f i l i ng

pa)rments are useless and unacceptable,  where est .ab l ishmenc of

j u r i sd i c t i on  i s  conce : ' ned .

' . l r C

Court  o l  the Drs i r j -cC c:  Cciur l .b : -="  l i iere i ; , ,  the - ;axpale:s  hac cr i ly

prepaid the insta l lment  of  rea l  estate taxes for  the f i rs t  ha l f  o f

t he  Lg69  f i sca l  yea r  be fo re  pe t i t i on ing  the  D is t r i c t  o f  Co lumb ia

Tax cour t  for  rev iew of  the annual  assessment .

I n  a  de ta l l ed  rev iew  o f  t he  h i s to ry  o f  t he  D is t r i c t  o f

Columbia Code prov is ions,  the Ci rcu i t  reversed the denia l  o f  the

D is t r i c t ' s  mo t i on  t o  d i sm iss .

The appellate court in Berenter concluded that prepayment of

a l l  so-ca11ed insta l lments of  proper ty  tax was a condi t ion

precedent  tO any appeal ,  square ly  because " rea1 estate 
" " " - . " "*arr t "

are calculated, and real est.ate taxes are levied, on an annual
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bas i s . "  Be ren te r  v .  D i s t r i c t  o f  Co lumb ia ,  sup ra  a t  203 ,  466  F .2d

a t  374 .  "The  en t i re  tax  to  be  pa id  du r ing  the  yea r  i s  l ev ied  as  a

s ing le  sum.  "  I d .  "A Iso ,  t he  ra te  o f  t axa t j -on  was  an  annua l  ra te . , ,

rd .

As to inst .a l lmenLs,  the Ci rcu i t  panel  concluded that  even

though the annual obligation rrwas payable in two equal

insta l lments,  I '  the Code prov is ion referr ing to  such par t ia l

payments "merely  establ ished opt ional  grace per iods which a

taxpayer  could ut i l ize wi t .hout  incurr ing any del inguent .  I iab i l i ty .  "

r c l .

The Uni ted States Cour t  o f  Appeals  in  Berent .er  s t r ic t . ly

construed the prepayment  requi rement  in  tax appeals ,  s tat ing:  I ' I t

necessar i - Iy  fo l lows that  t . ie is  ;ur isd ic t j .onal  regui rement

rec . : : : ' ed  rL :  p repa i l - . j : . :  , :  j  - . - : '  : -  : : " : e  i : . , - :  , ,  1  \ " , '  : ' ' s  : i ' ; l l a1  ' - , ;  i . : : , : .

b * : -  e  a : -  . r . p e a :  -  .

p r o c , e r i y ' - a k e n . "  : c .  a - *  : : : ,  ' 1  3 t  F . 2 c  a :

conceptua l  ana lys is  was as  fo l lows:

3 7 5 .  l h e  C i r c u i : ' s

An act ion to  cancel  the tax assessed against
ce r ta in  rea l  es ta te  i s ,  i n  ac tua l  j - t . y ,  one
e f fec t i ve l y  seek ing  the  en jo in ing  o f  t he
assessmenL or  co l lect ion of  the tax in
con t raven t i on  o f sec t i on  47  -2410 ' s
prohib i t ion.  I f  a  taxpayer  were permi t ted t .o
appeal his tax assessment before paying al l  of
the tax levied f or the ent. ire year, &Dy
decis ion concern ing the unpaid por t ion would
int .u i t ive ly  involve the cancel la t ion of  the
determined over-assessment  wi th  respect  to
that  por t ion.  Any other  resul t  would c lear ly
promote mul t . ip le  l i t igac ion concern ing each
par t  o f  the chal lenged tax as i t  was paid.
Such mul t i far ious l i t . igat ion involv ing a non-
economical  u t i l izat ion of  jud ic ia l  t ime could
not have been reasonably intended by Congress.
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Id .  ( f oo t .no te  om i t ted )  . s

Fol lowing the establ ishment  of  our  present  local  courc system,

the cour ts  of  the Dis t r ic t  o f  co lumbia have consis t .ent ly  fo l lowed

the reasoning in  Berenter .  "A l though Berenter  is  not  b ind ing on us

unde r  M .A .P .  v .  Rvan ,  392  A .2d  310 ,  3 r2  (D . c .  ] . gT r ) ,  we  ag ree  w i t h

i t s  reason ing  and  app ly  i t  .  .  "  F i r s t  rn te rs ta te  v .  D i s t r i c t

o f  Co lumb ia  ,  604  A .2d  10 ,  t -3  (D .  C .  J -gg2 )  .

V. ANALYSIS OF THE ISSIIES

The Mot ion to  Dismiss is  mer i tor ious and the Mot ion to  Amend

is  not ,  for  severar  reasons that .  tend to  b lend Logether .  r t  is

impossib le  to  parse one mot ion wi thor . l t  pars ing the other

Beyond any doubt ,  i r  is  c iear  that  the Super ior  Cour t  l -acked

i  r r r j  r  j ' i  a t -  ' i  ^ ^
J u : * J J . ! U L , ; L 1 ] l o V e r * i : . : ' , l . - i : . . : j : i . . - * *

Pe i  -  . .  - on  i Jc . . .  f  i l e :  .  . ,  .  . . . -  - " : . :  .  ; : - .  : : . .  , - : ;  : . =

-  a r  i t  was  by  the ; r  i ega l - l - v  ce f i ; : c : - - -  had  no r  been  p repa id  i n

fu l1 .  wi thout .  any fur ther  d i -scuss ion,  the hold ings in  Hyman and

Berenter  compel  th is  Cour t  to  deny re l ie f  to  the taxpayer  here in.

The fact  that  an appeal  o f  the Tax Year  1994 assesment  would

regui re payment  of  the September 15,  1-gg4 insta l lmenL was known to

the publ ic  a t  large as of  the publ icat ion of  the new 1aw in  the

Dist r ic t  o f  Columbia Regis ter .  Thj -s  exper ienced taxpayer  cannot

c la im surpr ise.  Moreover ,  the law was not  (as pet i t ioner  impl ies)

5The reference Eo
the basic  prohib i t ion
col lect i -on of  taxes.
p rov i s ion .

Sec t i on  24LO o f  T i t l e  42  was  a  re fe rence  to
against obtaining injunctions to prevent

Our Code has always contained such a
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in  any  s ta te  o f  r r f l ux ' t  as  o f  March  31 ,  1994 .  on  tha t ,  da te ,  L ,he re

shoul -d have been no leg i t imate doubt .  that  fu l t  payment  of  the taxes

for  Tax Year  L994 would inc lude the insta l lment  normal ly  payable on

september 15,  ] -994 for  those taxpayers who were not  f i l ing any

appeal  in  March.

I t  is  wor thwhi le  to  add that  the Resolut ion of  the Counci l ,  in

in t roducing the purpose of  the reconci l ia t ion Iaw,  only  reaf f i rms

the requi rement  for  prepaying a l l  insta l lments of  a  Tax year ,  s

assessmen t  p r i o r  t o  f i l i ng  an  appea l .  I r on i ca l l y ,  i t  appears  tha t

the  counc i l  made  a  genu ine  cho ice ,  i . e .  t o  c rea t .e  a  new f i l i ng

deadl ine rather  than to  e l iminate the fu l I  prepayment

requi rement .  t .o  conf  orm t .o  the o ld f  i l ing deadl i -ne.

Rea l i s t i ca l l y ,  t he  taxpaye r ' s  des i l e  t , o  amend  i t s  pe t  j - t l - on  to

spec : f y  l l : e  ! " . r - r : : : !  a r ' ' r c ' ; i . - . - ' i ; " e . , i  l ' . , "  : " " :  ' J : - - . , : . ,  ) ' e : : "  l as  we_- ,  t r s  an

the s tatutory  aead- i i : :  rc :  f  : - : - : r . ,9  a p: -o. : , * :11. '  p iea ' ieo Fet i t ic r r  a f ter

total prepayment of t .he taxes owed. Only by acquir ing a new

deadline can the September 15, 1994 payment. insure that t.he

Super ior  Cour t  has jur isd ic t ion over  th is  appeal .  However ,  f i l ing

deadl ines are s tatuLory,  and th is  Cour t  has no power to  change

them.

The Government  of  the Dis t r ic t .  o f  Columbia has consis tent ly

operated by " the pr inc ip le  of  tp"y  f i rs t  and I i - t igate la ter '

.  r r  F i r s t  I n te rs ta te  v .  D i s t r i c t  o f  Co lumb ia ,  . sup .B  a t  13  t . 5 ,

t tuot ing Al len v .  Reqents of  the Univers i ty  Svstem of  GeoJqia ,  304

u . s .  439 ,  456  (1938 )  .



1 A

The p ivota l  fact  o f  l i fe  t .hat  cannot  be changed or  f inessed is

tha t  no  t ime ly  Super io r  Cour t  pe t . i t i on  was  f i l ed  by  Tauber  &

Associates af ter  the prepayment  of  a I l  taxes for  the newly-def ined

Tax  Year  1994 .  None  o f  t he  Pe t i t i one r ' s  a rgumen ts  can  change  th i s

fact, however sympathetic or creative t.hose arguments might be.

The instant  case is  not  contro l led by the par t icu lar  case

ci ted and re l ied upon by the taxpayer :  1111-  19th SLreet  Associates

v-  D is t r i c t  o f  Co lumbia ,  Tax  Docket  No.  4251-  (August  l -6 ,

1 9 9 3  )  ( H a m i l c o n ,  C .  J .  )  .  I n  t h a t  c a s e ,  L h e  t a x p a y e r  f  i l - e d  a

Super io r  Cour t  t .ax  appea l  p r io r  to  mak ing  t .he  f ina l  par t ia l  payment

o f  t h a t  y e a r ' s  t a x e s .  T h e  C o u r t  d e n i - e d  t h e  D i s t r i c t ' s  M o t i o n  t o

Dismiss ,  re ly ing  upon the  fac t  tha t  "an  employee.  o f  the  Depar tment

6f Finance and Revenue somehow had ext.ended the due date fcr t .he

r ; * . - . i ng - . , r  t : :  :  Cou : :  . : t - - . . : *  -  : -  . . . .  .  . . . - . . ' . s ; c : t  : :  : . .  ; - : . : : ' - i a '

pavnen ;  oa t .e  ras  an i ' e f rec l  o f  e1 : -m ina i - - i ng  rhe  bas l c  requ i remen t  o f

prepaying a l l  taxes for  that  Tax Year .

It  would appear from this Memorandum Opinion that the origj.nal

due date was at  some poinL pr ior  t .o  the f i l ing date of  March 31,

1989  ( fo r  an  appea l  o f  t he  Tax  Year  1989  assessmen t ) .  However ,  i t

should not matter that the date for part ial payment was moved

furt.her into the fut.ure. As a mere convenience to the taxpayer,

t.his guirky extension of t ime by a loan bureaucrat does not

el iminate a statutory prepayment requirement. While there may have

been some unart iculated, underlying detai ls that. would Jth.rr i""

sway this Court, this Court respectful ly cannot endorse the opinion
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in  tha t  case  as  i t .  was  pub l i shed .6

This  cour t  wi l l  pause t .o  examine and e laborate on the

arg:ument .s  of  t .he pet- i t ioner ,  to  demonstrate why the Mot ion to

Dismiss has mer iL ,  and why even the grant . ing of  the Mot ion to  Amend

w i l l  no t  sa l vage  th i s  case .

L.  The Pet i t ioner 's  Mot . ion to  Amend.  does not  address the real

problem at  hand-  r t  focuses upon form of  t .he pet i t . ion,  raLher  than

subs tance .

In  the Mot ' ion to  Amend,  the taxpayer  asser ts  that  i t  des j - res

to  " c la r i f y  Pe t i t i one r ' s  i n ten t  t o  cha l l enge  the  D is t r i c t , s  t ax

assessment  and le . ty  on i ts  proper t .y  for  bot .h  the , 'SLub year , r  as

we l l  as  t he  Tax  Yea r  1994 .  u7

The c lar i ty  o f  the pet i t ioner ,  s  in tent r  is  t .he not  genuine

probl -em. Even i f  the c : : i : : ; ia l -  Fet , ; . r r  ha: t  l : , . : :e : l  worded correct ly ,

l r : ; -  t o  l e f : - r : :  i i €  : i i - .  -  . : :  ' - ' : . . -  
_ - . - . t . - . " .  .  q - - , .  : o  l e f e r e : t c g  : l : e

Stu :  Year ,  such per i . . - j cn  wcu ld  ha . , 'e  been de fec t ive

( ju r isd ic t iona l l y )  i f  the  september  a5 ,  !gg4 payment  had no t  be

made.  Thus ,  the  Mot ion  to  Amend focuses  upon an  ed i to r ia l  i ssue

tha t  cannot  rea l l y  he lp  the  taxpayer  in  th is  ju r i sd i_c t iona l

oThe Government  repor t .s  that  1111-  19th Street  is  s t i I1  an open
case and that  no f i -naI  dec is ion has been rendered.  Consequent iy ,
the Memorandum Opin ion has not  been subjected to  appel la te jcrut iny
(whatever  i ts_ underp innings may have been) .  

-E-ren 
though Lh;

act ions of  the employee in  1111 19th s t reet  may havJ been
embarrass ing to  the Dis t . r ic t  or  unexpla inable by the Dis t r ic t ,  i t
is  not  d i f f icu l t  t ,o  understand why Lhe Dis t r ic t -would not  consent
t9 t!9 l i t igation of that tax appeal. Doing so would haue op".r"d
the f loodgates for  a l l  t l ryes of  a l leged spe- ia l  except ions to  the
prepa)rment. requirement .

tMotion to Amend at paragraph 4



cha l l enge .

The taxpayer 's  p leadings reveal  that  the taxpayer  sees the

Stub Year  as an ent i re ly  separate basis  for  mainta in ing a Super ior

Cour t  tax appeal .  This  is  wrong,  wrong because the tax b i l l  t .hat

was issued for  the Stub Year  could only  have been calcu lated based

upon the basic ,  Tax Year  1994 assessment .  The Code speci f ies the

Stub Year  levy as fo l lows:

a payment sha1I be due on or before September
15 ,  1993 ,  equa l  t o  one -ha I f  o f  t he  tax  yea r
1993 tax rate for  the real  proper ty  upon which
real property tax is levied mult, ipl ied by t,he
aesessed value for  tax year  1994 of  t .he real
proper ty  upon which real  proper ty  tax is
l ev ied .

D .C .  Code  S  47 -81 -1 (d )  ( 1gg7 )  [ emphas i s  supp l i ed ]  .  I n  o the r  wo rd . s ,

no refund could be just i f ied f rom the St .ub Year  tax b i l l  in  the

ab ,sence  o f  a  suc . - . j ss f  u I  appea i  c f  i he  Tax  Yea : '  1994  assessnen t .

l : - 1  . c - - ' v ,  - :  ; he re  . : s  nc  j u r l sa : - c i - i o r i .  Lo  l 3a r -  t h .e  a i : pea i  f r cn i

t he  a : i : r ua l  assessmen t  f o r  Tax  Year  1994 ,  t h i s  C :u r t  i s  no t  i n  any

posi t ion to  grant  re l ie f  to  the Pet . i t . ioner  for  on ly  the Stub Year .

This is exactly why the taxpayer cannot gain part ial rel ief by

w inn ing  a  den ia l  o f  t he  D is t r i c t ' s  Mo t i -on  as  to  the  S tub  Year ,  even

i f  t he  Cour t  s ran ts  the  D is t r i c t ' s  Mo t ion  as  to  the  fu1 I  Tax  Year

l . 9 9 4 .

The  Super io r  Cour t ' s

"assessmen t . r r  D .C .  Code  S  47

f  or  an ent i - re  Tax Year .  Whi

appeal  to  hal f  o f  a  Tax Year ,

the enti"re annual assessment.

jur isd ic t ion only  extends to  an

*3303  (1997)  .  Assessmen ts  a re  imposed

Ie a taxpayer may confine its gripe on

the taxpayer is st j-I l-  r.quir la to pay

in order to have the right to present
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i ts  gr ievance t .o  the Super ior  Cour t .  s

This  Cour t  does have the author i ty  to  grant  the Mot ion to

Amend Pet i t ion,  because i t  arguably  has mer i t  in  a  very hyper_

techn ica l  sense  as  to  the  taxpaye r , s  ' i n ten t . . r '  However ,  i n

grant ing the Mot ion,  the t rue jur isd ic t . ional  issue would not  be

adjudicated.  There is  more than one way to  descr ibe th is

sj-tuation. The Court. could deny the Motion to Amend on mooE.ness

grounds because of  the mer i t .  o f  the Mot ion to  Dismiss.

Al t .ernat ivery,  the cour t  courd grant  i t  but  on ly  as a useless

gesture.  The Cour t  wi l l  exerc ise i ts  d i -scret ion to  denv the

Mot ion .

2.  This  cour t .  has l is tened carefur ly  to  the argument  of

taxpayer 's  counser ,  par t icu lar ry  as he contends t .hat  the new

cieated two a i - i .ere: r t  c l  ass; :s  c i  aJJ: : teve. : ,  : . .3 .x i )a ' . rer$ .

Fe t i t j - one r  a t tempt -s  to  cons t ruc :  a  cons t l t u t i ona l  a t . t ack  on  the

Government . 's  jur isd ic t ional  argument .  The pet i t ioner  pos i t .s  that

t . he  new 1aw c rea ted  two ' runequa l  c lasses :  (1 )  t hose  who  des i red  to

appeal t.he Tax Year 1-994 taxes and who must pay al l  Tax year Lg94

taxes at  one t ime by March 31,  !994,  and (2)  those who d id not  wish

to appeal ,  anc i  could thus pay har f  o f  the Tax year  1994 taxes on

september 15 ,  L994.  r 'e  More prec isery,  the second category appears

t l t  is  not .  unusual  for  taxpayers to  f i le  appeals  that  per ta in
to only  one hal f  o f  a  par t . icu lar  Tax Year .  This  is  because tax
bi l ls  are somet imes increased,  mid-year ,  because 'o f  new
const . ruct ion and other  issues.

ePet i t ioner 's  Opposi t ion to  Respondent 's  Mot ion to  Dismiss at

the

Iaw
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to embrace those taxpayers who did not choose to appeal prior to

March  31 ,  t 994 ,  buL  who  be la ted l y  dec ided  t . o  take  advan tage  o f  t he

reconci l ia t ion Iaw.  The Pet . i t ioner 's  approach is  not  convinc ing

and cannot .  wi t .hstand scrut iny,  f  or  t .he fo l lowing reasons.

First, to the extent that Ehe second grouping of taxpayers had

more t ime to prepay a l l  taxes for  the newly-def ined Tax Year  L994,

the  pe t i t i one r  he re in  cou ld  have  se l f - se lec ted  i t se l f  i n to  tha t

caLegory or  c lass - -  and there was no lega1 impediment  to  doing so.

Pe t i t i one r  cou ld  have  se l f - se lec ted  i t se l f  i n to  th i s  second  g roup

very eas i ly ,  by f i l ing a mot . ion to  amend h is  Pet i t ion before

September 30,  L994 or  by wi thdrawing the o ld Pet i t ion and f i l ing a

new one by September 30,  1 ,gg4.  The Of f ice of  Corporat . ion Counsel

gave Pet. i t ioner t.he road map for doing do. Even without. such free

adr ' - l  ce,  the: 'e  was no qen ' : i :e  d isc: : :n :  neLra: r  ar : -s i rq  f  rorn t .he new

Noth ing in  t . i re  new statutory  prov i -s ion purpor ted to  e l iminate

t .he requi rement  for  Lota l  prepayment  of  a l l  taxes as a condi t ion

precedent  f  or  i -n i t ia t ing a Super ior  Cour t  appeal .  A11 ta)cpayers

are subject  to  th is  regui rement .  The mere fact  that  a  window was

opened for  addi t ional  appeals  to  be f i1ed,  does not  mean that  any

discr iminat ion was beinq created.

Secondly ,  in  do l lars  and cents,  the to ta l  and correct  tax

payment  for  Tax Year  1-994 (as a pre- f i l ing requi rement)  would have

been exact . ly  the same for  Tauber  & Associates regard less of  whether

i t  was  pa id  p r i o r  t o  March  31 ,  l gg4  o r  on l y  by  Sep te*U . r  fS ,  1994 .

The whole notion of being able to make part ial payments of annual
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taxes is  a  red herr ing.  The ru l ing in  Berent .er  to t .a l ly  undercuts

the  taxpaye r ' s  nove l  cons t i t u t i ona l  t heo ry .

Thi rd ly ,  to  the extent  that  t .he Pet i t ioner  sees i tse l f  as

be long ing  to  one  "c lass ' r  ra the r  t han  ano the r ,  t h i s  Pe t i t i one r

propel led i t .se l f  in to a problem, because of  i ts  fa i lure to  heed the

warning le t t ,er  f rom the Dis t r ic t .  More impor tant ly ,  i t  fa i led to

heed  the  Code  i t se l f .

There was an ample window of  t ime dur ing which th is  Pet j - t ioner

cou ld  have  so l i d i f i ed  i t s  r i gh t  t o  appea l  by  mere l y  f L I i ng  a  Mo t ion

to  Amend  the  March  31 ,  L994  Pe t i t i on  a f te r  mak ing  the  Sep tember  15

payment ,  or  by wi thdrawi-ng the or ig ina l  Pet i t ion and f i l ing a

tota l ly  new one bv Septernber '  30,  1994 af ter  making such payment .

The f act that thj-s was not done is sguare)-v the f ault of the

1 - = - r . : - a - , / i r  r n f  t h e  l i s t r : C :  a . : : d  n O t  L h e  i e o i s l a r r r r - e' J ' ; . P J  \  - 4  
'

l : . e  cc : ; cep :  c - :  i i s c : i : : : : i l t c : y ,  i - s ;a ra :e  c .as ;as  c :  Ea ) :pa : /e rs

co:r jures up the image of  r rnequal  taxat ion that  is  fo lsced upon a

taxpayer  by operat ion of  law.  Here,  th is  is  not  the case.  The

requi rement .  for  fu11 prepayment  of  a l l  taxes appl ied to  a l l

taxpayers.

I f  anyth i .g ,  th is  par t icu lar  taxpayer  belonged to a group Lhat

was g iven a proverb ia l  second b i te  aL the apple.  Thus,  th is

tax-Dayer  cannot  ser ious ly  c la im to be a v ic t im of  any k ind. lo

The Pet i t ioner  in  par t  re l - ies upon a one- judge ru l ing in

another  Super ior  Cour t  tax appeal ,  oo the subject  o f

10The record does noL reveal why total prepayment was not made
pr ior  to  the f i l ing of  the or ig ina l  Pet i t ion.  This  may have been
a resul t .  o f  negl igence by the Pet i t ioners or  the i r  pr ior  counsel .
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uncons t i t u t i ona l l y  d i spa ra te  t rea tmenE o f  t axpaye rs .  Tha t  op in ion

was  i ssued  i n  AOBA v .  D is t r i c t  o f  Co lumb ia ,  Tax  Docke t  No .  2467

(Sep tember  L4 ,  1 -979 )  ,  107  D .W.L .R .  2097  (November  29 ,  L979 )

(McArd le ,  J .  )  .  The re in ,  t he  t r i a l  cou r t  f ound  a  s ta tu te  to  be

unconstitut ional because it  mandated that only taxpayers who owed

over  $ l -00,000 in  rea l  proper ty  taxes were regui red to  pay in  one

lump sum rather  than in  insta l lments.  To the extent  that  such

Iegis la t ion created unequal  c lasses of  taxpayers,  t .h is  was an

example of  leg is la t ive f ia t  over  which the taxpayers had no

contro l .  Th is  point  d is t inguishes AOBA f rom the instant  case,  even

assuming that  AOBA was correct ly  dec ided.

To boot ,  Judge McArdle a lso s tated in  th is  publ ished decis ion,

"The Counci l  o f  the Dis t r ic t  o f  Col -urnbia cannot  t reat .  in  d i f ferenL

:r .a t : : t€ t :s  t -axoa1.e: -s  r i , r  are s i : , - j - ia : - - - - . ,  : : : ' . -a :ed,  wr i l :c . , r t  l - .a ' r :ng a

i . J : i i

c i sc r i -m ina t i on .  "  I a .  1n  the  i nsLan t  s i t ua t i on ,  t he  ra l i ona i  bas i s

for  the leg is la t ion was to  neutra l l -y  redef ine r rTax Year . ' i  Th is

k ind of  change.  categor ica l ly ,  can never  come about  wi thout  the

r i sk  tha t  ce r ta in  pe rsons  w i l l  be  adve rse l y  a f fec ted . l l  I n  any

event ,  in  AOBA, noth ing in  the Code of fered any re l ie f  or

excep t . i ons .

By contrast ,  in  the instant  case,  there is  no ev idence that

the Counci l  knowingly  or  purposefu l ly  a t tempted to  create d i f ferent

11This is not unlike what happens when a governmental or
corporate body changes i ts  def in i t ion of  " f isca l  year .  t r  Someone
wi l t  a lways be caught .  in  Ehe middle.  The pract ica l  quest ion is
whether the relevant authority made any provision for transit ion
issues.  Here in,  the Counci l  eventual ly  d id  so.
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cat .egor ies or  c lasses of  taxpayers when i t  changed the def in i t ion

of  "Tax Year .  "  Later ,  the Counci l  recognized an inconvenience that

i t  had not .  in tended to occur  and acted speci f j -ca l Iy  to  amel iorate

the  p rob lem.

The taxpayer herej-n simply did not. take advantage of the mode

of  amel iorat ion.  Overa l l ,  the scenar io  in  AOBA is  not  a  t rue

analogy to t.he inst.ant case.

3 .  The  Pe t i t i one r  comp la ins  tha t  i t  was  faced  w i th  a  so -

cal led "Hobson's  Choice"  "between advance payment  and not  appeal ing

a t  a l l .  " 12  The  Pe t iL ione r ' s  re fe rence  to  a  Hobson ' s  Cho ice  imp l i es

that  pay ing the fu1 l  tax in  advance presented a conceptual  d i lemma

that  could not  be resol -ved not  mere ly  that  i t  was annoying or

expensive.  This  analogry to  a Hobson's  Choice is  f r ivo lous.

Th; :  te : :m " i ic .bson 's  Cho:-ce"  denotes "  Ia j  n  apparent ly  f  ree

c i . : . : : a  l : ha :  o f  f  E : - i  i t o  * cLua ;  a l i e : : i a t i ve ,  "  re ie r r i ng  t c  a  l - ? ;h

centu: 'y Engiish I iverl-r. ' .an tThornas Hcbson) who reguired " that

cus tomers  take  e i t he r  t he  ho rse  nea res t  t he  s tab le  doo r  o r  none . "13

There is  noth ing 1ega11y in to lerable in  hav ing to  choose

between foregoing an appeal  and paying a l l  o f  the insta l lments for

Tax Year  1994 even though the inst .a l lment  dates had not  yet  passeC.

The Dis t r ic t  o f  Columbia Ci rcu i t  in  Berenter  long ago put  to  rest

any notion that prepayment tax for appeal purposes is somehow

unconst i tu t ional  or  inherent ly  innproper . Consequent ly ,

l 2Pe t i t i one r ' s  Response  to  Responden t ' s  Oppos i t i on  ;  Mo t ion
to  Amend  Pe t i t i on ,  a t  5 -5 .

l 3webs te r ' s  New R ive rs ide  Un ive rs i t v  D ic t i ona ry ,  585  (1984)  .
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Pe t i t i one r ' s  s i t ua t i on  was  no t  t ru ry  a  Hobson ,s  cho ice ,  any  more  so

than the choice faced by any ot .her  taxpayer  who must  prepay ar_I

taxes and penal t ies before launchj -ng an appeal .

r t  is  impor tant  t .o  note that  the counci l  d id  not  pass any

legis la t ion to  ret roacLive ly  leg i t imize Lax appeals  thaL were f i led

without furr prepayment. of taxes, even when such taxpayers had

sat is f ied a l l  payments by the new deadl ine date of  September 30,

L994 .  rn  we igh ing  va r ious  op t i ons ,  such  as  the  reconc i l i a t i on

leg i s ra t i on ,  t he  counc i r  eas i l y  cou ld  have  done  so .  r t  s imp ly  d id

not  choose to do so.  Giv ing ret roacEive re l ie f  to  ta) rpayers such

as th is  Pet i t ioner  was not  the in tent  o f  the regis la t .ure.

rn conclus ion,  the taxpayer  here in may wel l  be the 
'on ly

taxpayer  that  is  by now current ly  pay ing the pr ice for  fa i lure to

sc rupu=ous ly  ccmp lw  w i :h  t i r i s  pa r t i cu la r  chance  i n  the  Code .1 {  The

Cc.'. : :  l  C.:,.  ; i lc:- proi-:-: i : :  : :ei ief ,  hc?;e\ ' :r,  :cr : : :e reasons sets_ :or:h

h e ' - e i n  : | r n r r o

. q+1_
wHEREFORE, ir is by rhe courr rhis /!ul" 

"t 
January , iggg

ORDERED t .hat  the Mot i_on to  Di_smiss is  granted, .  and i t  is

FURTHER ORDERED that t.he Motion to Amend petit ion is denied as

moo t ;  and  i t  i s

FURTHER ORDERED thaL th is  act . ion is  d ismissed.

14This

t h i s  Cour t '
is  the only  case of
s  fo r  ad jud i ca t i on .

Che

t .his nature that has come before
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