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Tax  Docke t  No .  5992-94

MEMORJAI{DI'M OPINION A}ID ORDER

The above-captioned cases are separate matters but have come

before this Court in tandem for determination of an identical

issue:  Whether  t ,he Cour t  is  wi thout  subject  mat ter  jur isd ic t ion

where pet i t ioners have f i led appeals  of  tax assessments pr ior  to

ful l  palrment of taxes for tax year 1-994.

Respondent  has f i led ident ica l  Mot ions to  Dismiss in  the

above-capt ioned cases on the basis  of  lack of  subject  mat ter

jur isd ic t ion.  The Government  asser ts  that  pet i t ioners fa i led to

invoke the jur isd ic t ion of  th is  Cour t  by neglect ing to  pay the

entire amount of the tax assessment for t.he tax year being



chal lenged.

rn each case,  pet i t ioners have f i led an opposi t ion

Respondent 's  Mot ion t ,o  Dismiss,  ds wel l  as a Mot ion for  Leave

Fi le  Amended pet i t ion.

upon review of the relevant pleadings, and applicable

author i t ies,  th is  cour t  f inds the respondent ,s  mot ion to  be

persuasive.  No leave wi l l  be granted to  f iLe amended pet i t ions.

Backqround

on  March  31 - ,  1994 ,  pe t , i t i one rs ,  by  and  th rough  counse r ,  f i l ed

separate pet i t ions t .o  appeal  the real  proper ty  tax assessments for

t ax  yea r  1994 .

Pet i t ioners a l lege fur ther  that  the appeals  of  the real

proper ty  assessment  for  tax year  1"994 were t imely  f i led wi th  the

Board of  Real  proper ty  Assessments and Appeals  in  Apr i1 ,  l_993.

On ,Ju1y 24,  1995,  pet i t ioners f i led separate Mot ions for  Leave

to F i le  Amended pet i t ions.  In  these mot ions,  pet i t ioners

acknowledge that .  the pet i t ions to  appeal  tax assessments were f i led

premature ly ,  i .e .  before the taxes had been paid for  the second

ha l f  o f  t ax  yea r  L994 .

on August  L ,  1995,  respondent  f i led separate Mot ions to

Dismiss ind icat ing that  pet i t ioners fa i led to  proper ly  invoke the

jurisdict ion of this Court by not paying the entire amount of the

tax assessment  for  tax year  1994 (due in  September,  L9g4)  as of  the

dates of  f i l ing the pet i t ions in  Super ior  Cour t .

Respondent  contends that  pursuant  to  Sect ion 3303 of  T i t le  42

of the code, a Laxpayer who desires to appeal a real property tax

to

to



assessment  must  f i rs t  pay the ent i re  amount  of  taxes,  both f i rs t

and second half for the part icular tax year being challenged.

Sec t i on  3303  s ta tes  i n  pe r t i nen t  pa r t :

Provided, that such person sharr f irst pay such tax
together with penart ies and interest. due t-heieon to the
D .C .  T reasu re r .

47  D .C .  S  3303 .

The applicable window within which a court appeal may be f i led

i s  as  fo l l ows :

:  _ :  wi th in  5 mont .hs af ter  March 3oth
fol lowing the calendar year in which a rear
proper ty  assessment ,  equal izat ionr  or
val-uat.ion was made, dDy taxpayer aggrieved by
a real property assessment, egual- ization or
valuation may lppea1 the feal property
assessment ,  equal izat ion or  va luat ion in  the
same manner and to the same extent as provided
in S4z-3303.  .  ,  prov ided t ' f r . t  i f r "
taxpayer shalI have f irst appealed the
assessment ,  equal izat ion or  va luat ion to  the
Board [o f  Equal izat ion and Review] .

Because the pet i t ions here in were f i red premature ly ,  the

Dist r ic t  argues that  the Cour t  is  wi thout  subject  mat ter

jur isd ic t ion.  The Dis t r ic t  dec l ines to  waive any jur isd ic t ional

defense and indeed argues that there is no lega1 basis upon which

the lack of  jur isd ic t ion can be waived or  ignored.

on August  10,  l -995 pet i t ioners f i led separate opposi t ions to

Respondent 's  Mot ions t ,o  Dismiss.  Pet i t ioners argue that  the change

of  the Dis t r ic t  o f  co lumbia,s  1-gg4 f iscar  year  f rom July  1- ,  l_993

th rough ,June  30 ,  L994  to  oc tobe r  1 ,  1993  th rough  sep tember  30 ,  1 -gg4

made the tax palrment due in september, r-993 appfy to tax year 1993

rather  than to  tax year  1994.  Pet i t ioners contend that  th is  change



caused pet i t j -oners to  inadver tent ly  chal lenge the tax year  1994

assessment before they had paid the September 7994 payment.

Pet i t ioners a lso a l lege that  they were led to  bel ieve by

of f ic ia ls  at ,  the Of f ice of  Corporat ion Counsel  that  the Dis t r ic t

had formulated a "policy'r whereby it  would send notices about the

change in  the def in i t ion of  a  tax year  to  pet i t ioners who had f i led

premature petit ions for tax year 1-994. Such petit ioners would then

be al lowed to f i le and serve amended petit ions which would be

accepted by respondent .

ft  is evident, by the Government's acknowledgment, that some

f i lers  of  Lax appeals  d id  receive such not ice but  that  the

par t icu lar  pet i t ioners in  the instant  cases d id not .  Pet i t ioners

argiue that they were deprived of due process and equal protection

of the l-aw. They assert that they are vict ims of unlawful

' r d i sc r im ina t i on .  
"1

Analvsis

Af ter  rev iewing the re levant  p leadings,  as wel l  as appl icable

auLhor i t ies,  th is  Cour t  has concluded that  these cases must  be

dismissed for  lack of  subject  mat ter  jur isd ic t ion pursuant  to

Super io r  Cour t  C i v i l  Ru le  12  (b )  (1 )  and  Sec t i on  3303  o f  T i t l e  47  o f

the Code.  Cer ta in  key concepts are impor tant  to  emphasize.

First, only the legislat ive branch of government can determine

the  exac t  de f i n i t i on  o r  pa ramete rs  o f  wha t ,  cons t i t u tes  a r r tax

yea r .  r l

lThey do not name any individuals within the Government who
were asser tedly  implement ing the a l leged "poI icy.  "



second,  dr l  appeal  o f  a  tax year '  s  assessment  can only  be

maint.ained based upon the requirements of the law at the t ime of

the f i l ing of  the cour t  appeal .

Thi rd,  the sa l - ient  issue in  th is  case is  that  pet i t ioners d id

not comply with applicable 1aw and that they blame the Government

i t se l f  f o r  t he i r  f a i l u re  to  do  so .

The change in  the def in i t ion of  " tax yearr r  became ef fect ive as

of  Augrret  6 ,  1993.  Thie is  not  d isputed.  Consequent ly ,  as of

August  6 ,  1993 a l l  taxpayers were obl igated to  comply wi th  the new

1aw in any appear that they might contemplate. rn any case, the

courts became bound by that new law. Neither the parEies nor the

cour t  can waive or  confer  subject  mat ter  jur isd ic t ion,  where

jur isd ic t ion otherwise does not  1 ie .  customers park inq,  rnc.  v .

D i s t r j - c t  o f  Co lumb ia ,  562  A .2d  G5L ,  654  (D .C .  19S9 )  .

Fourth, on each date of payment of the disputed. tax bi l-Is the

pet i t ioner  was operat ing under  whatever  the 1aw requi red as of

September 1993 and March 1994 respect ive ly .  As of  both of  those

dates,  the tax year  of  1994 was def ined by law as the per iod of

October  1,  1993 through Septeurber  30,  L994.

Since the most  recenL payment  that  is  asser ted to  be the basis

of  jur isd ic t ion is  the payment  that  was made in  September 1994,  i t

is cl-ear that al-I tax payments for tax year 1-gg4 had not been made

as  o f  t he  f i l i ng  o f  t he  i ns tan t  pe t i t i ons  (March  31 ,  l _994 ) .  The

Court .  cannot  ignore th is  bas ic  fact .

Payment, of the tax in i ts entirety is a prerequi-site to invoke

t'he jurisdict ion of the Superior Court. Georqe Hlrman Construction



Co.  v .  D i s t r i c t  o f  Co lumb ia ,  3 l - 5  A .2d  ] - 75 ,  L77  (D .C .  r - 974 )  .

Petit ioners' arguments support ing the fai lure to pay the entire

amount of the assessment for tax year 1,994 are legally

i nsu f f i c i en t .

Petit ioners or their counsel should have been aware of the tax

year changes. Ignorance of the law is not a viable excuse for the

fa iLure to  abide by i ts  prov is ions.  Pet i t ioner 's  appeal  o f  the

assessment .  for  tax year  1994 was f i led on March 3A,  1994

substant ia l ly  pr l -or  to  the end of  the of f ic ia l  tax year  i tse l f .

The instant. pet, i t ions were f i led al-most eight rnonths after

sec t i on  BO2(7 )  ( 1994  Supp . )  and  sec t i on  811 (b )  ( L994  Supp . )  became

ef fect ive.2 By the t ime that  the September,  !994 payments were

due, the change in the Iaw had been effective for over one year.

If  any taxpayer had desired to challenge the September, 1-994 tax

assessment, the legal obligations for doing so had changed many

months beforehand.

The mere fact  that  pet i t ioners fa i led to  heed the newly

enacted,  funct ionaL def in i t ion of  a  tax tax year  does not  mean that

th is  Cour t  can prov ide a remedy for  the i r  fa i lure to  do so.

This  Cour t  has examined c losely  the a l legat ion of

d i sc r im ina t i on .

There is  no ev idence of  "d iscr iminat ion"  as such f rom the mere

fact that the Government gratuitously provided warnings about the

change in the law to pro se part ies and to lawyers who were

pursuing only  one case.

2 The amendments went  in to ef fect  on August  6 ,  1993.



I t  is clear that the Government presumed that experienced

pract i t ioners or  repet i t ive f i l -ers  (such as present  counsel )  would

keep abreast of major changes in the law. This was a rational

assumpt ion.  The Government ,  s tates:

As a cour tesy,  respondent  mai led le t ters  to
some pro se Is ic ]  pet i t ioners or  one-case
counsel, informing them of the change in the
tax year. There was, however, rro policy to
systemat ica l ly  mai l  not ice to  a l l  March
f i lers .  This  le t ter  was not  maiLed to
pet i t ioners '  counsel ,  who had speci f ica l ly
al leged payment in fulI  of Tax Year 7994
taxes. Respondent reasonably concluded that
the  taxes  had ,  i n  f ac t ,  been  pa id .

Memorandum of Points and Authorit ies in Support of Motion to

Dismiss and Opposit ion to Motion for Leave to Fi le Amended

Pe t i t i on ,  d t  page  4 .

The Government has provided an acceptable explanation about

the occurrence of  the gratu i tous warn ings to  cer ta in  pet i t ioners.

Moreover ,  the t iming of  the f i l ing of  the Mot ions for  Leave to  F i le

Amended Petit ions suggests that the Government i t .self was not even

aler ted to  the jur isd ic t ional -  problem unt i l  these par t icu lar  cases

had evolved through months of l i t , igation. It  appears that the

mot ions f i led by the pet i t ioners awakened the jur isd ic t ional  issue.

There is no suggestion that the Government peevishly lay in wait in

o rde r  t o  ob ta in  a  d i sm issa l  o f  t hese  cases .3

There is nothing untoward or discriminatory about what the

3The Government has utterly no incentive to do so. The Off ice
of the Corporation Counsel and relevant agency off icial-s are
inundated with tax appeals and there is no advantage to wasting
t ime in  the l i t igat ion of  any unnecessary case,  especia l ly  where
discovery has commenced.



Government did, parLicularly to the extent, that Ehe warnings were

given during a window of t ime within which an amended petit ion

sti lr  wourd have been t imery under the new Iaw. There is no

problem in the instant  cases of  the pet i t ioners being denied, 'equal

protect iont '  under  the 1aw.

f ronj-caIly, i t  was not actually in the Government, s i-nterest

to warn anyone about the change in the Jaw because the f i l ing of

any court petit ion might result in a refund being awarded. A

refund is a diminution of the Government,s treasury, albeit one

that  is  warranted.

rf the Government had been acting in a vengeful manner, i t

would have knowingly and purposely al lowed part ies who were in

unwi t t ing posi t ions to  doom thei r  cases by remain ing s i lent  whi le

defect ive pet i t ions were being l i t igated beyond a point  a t  which

lawfu l ly  amended pet i t ions could have been f i led.  From the

Government 's  s tandpoint ,  there is  no foo lproof  way to  react  to  th is

very unique change-of - Iaw s i tuat ion and,  a l though the Cour t  i tse l f

does not advocate any part icular approach, what the Government did

was not  i r ra t ional  or  improper .

In the instant cases the Motions for Leave to Fi le Amended

Pet i t ion were not  f i led unt i l  i lu ly  25,  1995.  By that  date,

reqard less of  the Government 's  ear l ier  approach to  the change-of -

year  s i tuat ion,  the super ior  cour t 's  jur isd ic t ion had to ta l ly

lapsed as to  the in i t ia t ion of  appeals  for  tax year  t994.  This

court could not have lawfurly granted such motions, even if  the

Distr ict of Columbia had remained mute on the subject and even if



the Cour t  was sympathet ic  to  the pet i t ioners '  p l ight .

For the reasons st,ated herein, thj-s Court has concluded that

RespondenL's  Mot ions to  Dismiss must  be granted.4 WHEREFORE, i t

is  by the court  th is 15f\^"  of  october,  199s

ORDERED that respondent's Motions to Dismiss are hereby

GRANTED in both cases; and it  is

FURTHER ORDERED that the Motions for I-reave to File Amended

Pe t i t i on  a re  den ied  i n  bo th  cases ;

FURTHER ORDERED that petit ioners' appeals in the instant cases

a re  d i sm issed  w i th  p re jud i ce .

Cop ies  to :

Haro ld Gordon,  Esq.
LL50l -  Huf f  Cour t
Kensington,  Mary land 20895

Nancy  Smi th ,  Esq .
Ass i s tan t  Corpo ra t i on  Counse l ,  D .C .
Finance Sect ion
441 -  4 th  S t ree t ,  N .W. ,  5 th  F loo r
Wash ing ton ,  D .C .  20001

Robert  D.  Roadman,  Esq.
1? Nor th F i rs t  St reet
Warrenton, Virginia 221-86

4The Government has brought to the Court 's attention another
case in  which a s imi lar  Mot ion to  Dismiss was denied and where a
Mot ion for  Leave to  F i le  Amended Pet i t ion was granted.  This  case
was Washinqton Automot , ive Co. ,  e t  a l .  v .  Dis t r ic t  o f  Columbia,  Tax
Docket  No.  5993-94 (March 29,  1995 (Mencher ,  ,J .  )  .  Th is  Cour t  cannot
be bound by that  op in ion,  because t ,he Government 's  pos i t ion is
convinc ing and a lso because there was no deta i led reasoning
memor ia l ized in  the f ina l  order  in  Washinqton Automot ive,  so as to
d isc lose the ot .her  cour t 's  par t icu lar  ra t ionale for  that  dec is ion.
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