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Tax  Docke t  Nos .  5778-93
53 r_0 -  94

(consol idated for  t r ia l )

ORDER

These cases are before the Court pursuant to the respondent's

Mot ion for  A Cont inuance,  f i led on or  about  November 7,  l -995.  A11

counsel  were before th is  Cour t  on November 13,  L995 regard ing other

mat ters  but  d id  make representat ions concern ing the instant  mot ion.

The mot , ion is  opposed by the pet i t . ioner .

This Court wil l  grant the instant motion for the fol lowing

reasons .  F i r s t ,  t he  spec i f i c  reason  c i t ed  by  the  D is t r i c t .  i s  t ha t

respondent, 's counsel- did not receive a copy of the written

appra isa l  repor t  o f  the pet i t ioner 's  experL in  a t imely  fashion.

This Court did order both part ies to exchange any written expert

appra isa l  repor ts  at  least  30 days pr ior  to  the t r ia l  date.  This

d i rect ive is  par t  o f  the Cour t 's  pret r ia l  order  that .  was issued on

November  29 ,  L994  i n  Docke t  No .  5778-93 .

Second,  whi le  pet i t ioner 's  counsel  ind icates that ,  her  exper t 's

report was delivered to the respondent on November 9, L995, the

Court  has determined that  respondent  is  ent i t led to  at  least  30

days in which to review it  prior to the commencement of tr ia1.

Third, t .his Court has previously cont. inued the tr ial date of
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these cases in order to accommodate certain pretr ial preparation

needs of  the pet i t ioner .

Finally, this Court would normally continue the tr ial date

only for a period long enough to cover the missing t ime beEween the

delivery of the report and the t ime of tr ia1. Here, that window of

t ime is approximately nine days. However, the Court 's calendar is

very fu I l  between November 30 and December 20,  1995,  pr ior  to  the

Court being unavailable unti l  ,January I,  1995. Accordingly, the

tr ial date must be advanced to the f irst date that, is practicable

for  the Cour t -

One further matter was broached by Government counsel in open

cour t  on November 13,  1995.  The Assis tant  Corporat . ion Counsel

assigned to the cases indicated that the Government, may desire to

reta in an exper t  a f ter  rev iewing the pet i t ioner 's  appra isa l  repor t .

However, discovery has been closed for many months and the

Government has never indicated that. i t  would retain an expert for

any purpose,  regard less of  whether  that  exper t  would test i fy  a t

t r ia I . l  In  open cour t  on September 18,  l -995,  th is  Cour t  ordered

bot.h part ies t.o exchange expert appraisal reports no Iater than

October  30,  1995.  Since the Government  has fa i led to  prov ide such

a report based upon its own pretr ial preparation activity (and

since any repor ts  were to  be d iwulged s imul taneously) ,  iL  is  too

late for  the Government  to  add an exper t  t .o  i ts  wi tness l is t  for

t ln  the Government 's  pret r ia l  s ta tement
November 2t ,  1994,  the only  wi tness who was
pot.ential witness for the respondent is
representat ive of  the pet i t ioner .

that  was f i led on
l is ted as being a

Leighton ,Jones , a
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trial.  rn the interim, however, t .he Government may take the

deposit ion of the petit ioner, s expert. .  
,- , , \

WHEREFORE, i t  is by the court this /5 day of November, l_995

ORDERED that the respondent's Motion For a Continuance of the

t r ia l  date is  hereby granted;  and i t  is

FURTHER ORDERED that the tr ial in these consolidated cases

sha11 commence at  10 :30 a.ur .  on Monday,  ,January 22,  199d in

cour t room l -01-

Cop ies  ma i l ed  to :

Joseph  D .  Fe rguson ,  Esq .
Assis tant  Corporat ion Counsel
44J -  4 th  S t ree t ,  N .W. ,  Room 6N75
Wash ing ton ,  D .C .  20001

Tan ja  Cas t ro ,  Ese .
Amram & Hahn
815  Connec t i cu t  Avenue ,  N .W.
Su i t e  601
Wash ing ton ,  D .C .  20005

Claudet te F luckus
Tax  O f f i ce r
Superior Court
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DISTRICT OF COLUMBIA
Respondent.

Judge Washington

ORDER

This matter comes before the Court on Petitioners' and Respondent's cross-

motions for summary judgment. Petitioners, husband and wife, paid income tax to the

District of Columbia for the years 1991, 1992 & 1993. During those years, Petitioner

John McAvoy was a partner in a New York partnership and Petitioners made tax

payments to New York City under the New York Unincorporated Business Tax.

On December 19, 1994, Petitioners filed amendments to their tax retums for

the years l99l- 1993, taking a credit against their District of Columbia income rax

for the unincorporated business tax ("[IBT") payments they made during those

years. Petitioners based their amended retum and request for a refund on D.C. Code

$47- 1806.4 ("the Statute") which provided, in pertinent part:

The amount of tar payable under this subchapter by a resident of the District
of columbia in respect to the tarable year shall be reduced by credit equal to
the amount of the individual income tar such individual is required to pay
and, in fact, has paid to any state. . . of the United States, or political
subdivision thereof. . . upon income attributable to such state. . . for such
tarable year or portion thereof while concurrently a resident of the District.



Petitioners'decision to file amended tax retums for the years 199l-1993 was

prompted by the District of Columbia Court of Appeals decision in District of Columbia

v. Califano,647 A.2d76l (1994). In that case, decided September 15, 1994, the D.C.

Court of Appeals held that UBTs paid to another jurisdiction were taxes on personal

income and were therefore entitled to a credit under the Statute.

On December 27,1994, the D.C. Council, in response to the Court's ruling in

Califano, enacted D.C. Act 10-372, which amended the Statute, by adding:

No franchise tax, license toi, excise tax, unincorporated business tax,
occupation tax or any ta,x characterized as such by the other taxing
jurisdiction shall qualiI as a credit under this section.

This amendment is retroactive and shall apply to any taxable year beginning
after December 31. 1990. (emphasis added).

Based on this amendment, the D.C. Department of Finance and Revenue denied

the Petitioners' amended refund claim. Petitioners now urse this court to declare the

retroactive portion of the Council's amendment to the Statute unconstitutional because it

violates the Due Process clause of the Fift.h Amendment.

It is well established that "legislative Acts adjusting the burdens and benefits of

economic life come to the Court with a presumption of constitutionality, and that the

burden is on the one complaining of a due process violation to establish that the legislature

has acted in an arbitrary and irrational way." Pension Benefit Guarantv Corp. v. R.A.

Gray & Co., 467 U.S. 717,729 (1984). It is similarly true that retroactive aspects of such

legislation must independently meet due process requirements. The burden of showing



that retroactive application is itselfjustified by a rational legislative purpose lies with the

goverrrment. See United States v. Carlton, I l4 S.Ct. 2018 (1994).

The U.S. Supreme Court has repeatedly upheld retroactive tax legislation against

due process challenges upon a showing that retroactive application of the legislation is

itselfjustified by a rational legislative purpose and that the period of retroactivity is not so

harsh and oppressive as to transgress constitutional limitations. United States v. Carlton,

I 14 S.Ct. at 2021; United States v. Hemme, 476 U.S. 558 (1986); United States v.

Darusmont,449 U.S. 292(1981); Welch v. Henry, 305 U.S. 134 (1938); Mil l iken v.

Uni ted States,283 U.S.  l5  (1931) .

In the instant case, the Petitioners argue that the D.C. Council's Statute, acted in an

arbitrary and irrational way in amending the Statute because there was no independent

rational legislative purpose in having the amended Statute apply retroactively. Petitioners

further argue that even if there were a rational legislative purpose, the period of

retroactivity is harsh and oppressive. Respondent, on the other hand, argues that the

Statute was enacted as a curative measure and, therefore, has a rational legislative purpose.

Respondent also argues that the retroactive effect of the amendment, as it applies to the

Petitioners, is limited, since the emergency legislation was enacted only four months after

the Court of Appeals decision in Califano and eight days after the Petitioners filed their

amended tax rerums. I

- 
Respondent argues that "tax legislation is not a promise" and that "a taxpayer has no vested right in

the Internal Revenue Code." This proposition however, applies to prospective legislation and has no
bearing on whether the retroactive application of tax legislation is constitutional.



The parties, having fully briefed this issue, agree that this Court must follow the

U.S. Supreme Court's decision in United States v. Carlton, in deciding whether the

retroactive provision of the Council's amendment to the Statute is constitutional. Because

of the Court's reliance on the Carlton decision, it is instructive to consider the facts on

which that decision is based.

The Carlton case arose out of a challenge to the constitutionality of an amendment

to Section 2057 of the Tax Reform Act of 1986 ("Act"). Section 2057 was included in the

Act to encourage employee ownership of businesses by providing an estate tax deduction

for half the proceeds of "any sale of employer securities by the executor of an estate" to

"an employee stock ownership plan" (ESOP). Carlton, an executor for an estate who

wanted to take advantage of the new tax provisions, purchased shares in a corporation,

sold them to the company's ESOP at a loss, and claimed a large deduction on the estate's

tax retum. In December 1987, Congress amended the law providing that in order to

qualify for the deduction, the security sold to an ESOP must have been directly owned by

the decedent "immediately before death." Congress also made the amendment retroactive

to the date the Act was passed. On the basis of that amendment, the Internal Revenue

Service disallowed the estate tax deduction claimed by Carlton. Carlton appealed alleging

that retroactive amendment of the Act was unconstitutional because it violated the due

process clause of the Fifth Amendment. In the present case, as in Carlton, there is no

claim that the legislature acted arbitrarily or irrationally in passing the tax amendment



prospectively. Instead, the challenge here, as in Carlton, is directed solely at the Statute's

retroactive provision.

ln Carlton the U.S. Supreme Court looked to the legislative history of Section

2057 of the Act to determine whether retroactive application of the amended legislation

was justified by a rational legislative purpose. The Court reached the following

conclusions: That Congress in passing Section 2057 intended to create an incentive for

stockholders to sell their companies to their employees; that Section 2057 of the Act

would cost the federal govemment approximately 5300 million over a five year period;

and that transactions like the one involving Carlton threatened to cause an estimated

revenue loss to the federal government of up to $7 billion.

Based on these findings the Supreme Court determined that Congress, in

amending Section 2057, was acting to correct a mistake in the drafting of the original

provision of the Act and that such curative action had a legitimate legislative purpose.

The Court held that applying the amendment retroactively was not a violation of due

process because the amendment was rationally related to its legitimate legislative purpose,

the prevention of unanticipated revenue losses caused by the inartful drafting of the

original provisions. The Court also held that the period of retroactivity was neither harsh

nor oppressive because Congress had acted promptly to address the drafting enor.

Respondent argues that the Council's action in the instant case was similar to

Congress' action in Carlton and that the intent of the Council w'as to cure a problem with

the Statute. Specifically, Respondent argues that the drafters of the original Statute never



envisioned that individuals who pay UBTs to other jurisdictions would be given the

benefit of a credit against their District taxes.

However, in the present case, unlike the Carlton case, there is no clear legislative

history to support Respondent's argument. The legislative history of the Statute does not

indicate that the Council was unfamiliar with UBTs nor that there was a specific intent to

exclude UBTs from the list of income taxes eligible for the credit, nor that there was a

limitation on the scope of the term "income tax" as applied to the Statute. Further, a

review of the legislative history of the amendment to the Statute does not reflect that the

Council was acting to cure any perceived defect in the drafting of the original language of

the Statute. In sum, the legislative history accompanying the amended Statute indicates

that the Respondent's purpose in making the tax amendment apply retroactively, wzrS ". .

to save the District an estimated $4 million in refunds which otherwise might have to be

paid to resident partners for the last four years. . . ". D.C. Law I l-62 $l14.

Because there is nothing in the legislative history of the Starute to support

Respondent's argument that UBTs were meant to be excluded from the definition of

income taxes, the Court must look beyond the legislation itself to determine whether there

is a rational basis for concludine that the Council's action was curative.

In this regard, the only other evidence presented for the Court's consideration

was the D.C. Court of Appeals decision in Bishop v. District of Columbia,40l A.2d 955

(1979). In Bishop, the appellant challenged the District's right to impose an

unincorporated business tax on professionals and owners of personal businesses who were



doing business in the District even though those individuals were not residents of the

District. The Court of Appeals framed the issue to be decided as ". . . whether [the Act]

imposes a tax on the personal income of nonresidents or whether the tar is levied on

something other than income." lcl at 956. The Court, after an exhaustive discussion,

held that the District's UBT, regardless of what it was called, was an income tax because it

was a tax on the net income of individuals. Thus, ten years prior to the enactment of the

Statute, the District was on notice that a tax levied against the net income of individuals

were considered to be treated as income taxes by the District of Columbia Court of

Appeals. Therefore, neither the case law in this jurisdiction nor the legislative history of

the Statute or the amended Statute support Respondents' argument that the Council did

not intend or were not aware that UBT's would be considered as an eligible income tax

under the Statute for purposes of the tax credit.

If the actions of the Council in the oresent case are deemed to be curative. the

definition of curative. in the context of tax leeislation becomes so broad as to render the

term meaningless. Under the Respondent's theory of the case, any amendment to a tax

statute could be considered curative if it purges the original statute of a benefit or

provision the legislature no longer wishes to provide. This interpretation is inconsistent

with common sense. The fact that the Respondent challenged the inclusion of UBTs

r,r'ithin the definition of income taxes and the Council changed the law subsequent to the

Court of Appeals ruling does not make such actions, without more, curative. 2

'Although the legislative history of the amended statute does address potential revenue losses, the Court
has not found any legal support for the proposition that saving money in and of itself, is a legitimate
rational basis for retroactive amendment of a tax statute.



In the case at bar, the D.C. Council simply sought to change the law, both

prospectively and retroactively, without an independent rational legislative purpose for the

retroactive aspect of the amendment. Therefore, the retroactive provision of the amended

Statute is unconstitutional because it does not meet the due process test enunciated by the

Supreme Court in Carlton. Because the Court has concluded that there was no rational

independent legislative basis for making the amended Statute retroactive, the Court need

not reach the issue of whether the period of retroactivity under the circumstances is harsh

and oppressive.l

Therefore, it is, this l8th day of August, 1997

ORDERED: that the Petitioners' Motion for Summary Judgment is granted.

FURTHER ORDERED: that the Respondent's Motion for Summary Judgment

is denied.

'Although the Court did not reach a decision on the question of whether the amended statute was harsh
and oppressive, the Court notes that a stafute made retroactive forthe entire period of the statute of
l imitations, without more, appears on its face to unreasonable.

ic T. Washi
(signed in chambers)



cc:

Richard G. Amato, Esq.
Assistant Corporation Counsel, D.C.
441 4th Street, N.W., Sixth Floor North
Washington, D.C. 20001

John J. McAvoy, Esq.
J oan Z. McAvoy, Petitioner
3l l0 Brandywine Street, N.W.
Washington, D.C. 20008
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DISTRICT OF COLUMBIA,
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novo
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Ji,'r jj Z zs p1 ,ST
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THE DISTR]CT OF
D I V I S I O N

T a x  D o c k e t  N o s .  5 7 7 8 - 9 3
6 3 1 0  -  9 4

MEMORANDUM OPINION AND ORDER

T h e s e  c o n s o l - i d a t e d  c a s e s  c a m e  b e f o r e  t h i s  C o u r t  f o r  t r i a l ,  d e

regard ing  appea ls  f rom rea l -  p roper ty  tax  assessments .

T h e  p r o p e r t y  i n  l i t i g a t i o n  i s  a  p a i r  o f  h i g h - r j - s e  a p a r t m e n t

bu i ld ings  t .ha t .  fo rm a  combined ren ta l  complex  tha t  i s  loca ted  a t

1 0 0 1  a n d  1 1 0 1  T h i r d  S t r e e t ,  S . W .  i n  t . h e  D i s t r i c t  o f  C o l u m b i a .  T h e

proper ty  i s  denominat .ed  as  Lo t  79  in  Square  542.  I t .  i s  s i tua ted  in

a n  a r e a  k n o w n  a s  R L A  S o u t h w e s t  ( h e r e i n a f t e r  I ' s o u t h w e s t " )  , 1
^

re fe r r ing  to  the  Redeve l -opment  Land Agency  urban renewal  a rea . '

1' T h i s  i s  a  s h o r t - h a n d  r e f e r e n c e  t o  t h i s  p a r t i c u l a r  s e c t i o n  o f
f  h e  T l i  s t r i  6 t  a r , 6 n  r - l - r n r r a h  . i - t  i S  C l e a f  t h a t  t h e  S O U t h W e s f  r r r r a d r a n fe ! e u !  ! v u ,  u v s u r r v v g e u  \ a u q v l q r r u

embraces  numerous  o ther  ne iqhborhoods as  we l I .

2 f h i =  p r o p e r t y  i s  t h u s  w i t h i n  t h a t  p o r t i o n  o f  t h e  S o u t h w e s t
c r t t a d r a n f  o f  f h e  r - i t w .  w e s f .  O f  t h e  A n a c o s t i a  R ' i  w e r -  f i ' - t s
Y U q u ! q f l L  V !  U l l s  9 f  L / ,  v Y 9 o u  v !  u I I 9  n l l q v v e u l q  I \ ! v U ! ,  L I I q U  W A D  ! E -

bu i l - t  in  the  1950s by  the  Redeve l -opment  Land Agency  as  par t  o f  a
m a s s i v e  u r b a n  r e n e w a l  p r o j e c t .  I t  i s  t o  b e  d i s t i n g u i s h e d  f r o m
a n o t h e r  p a r t  o f  t h e  S o u t h w e s t  q u a d r a n t  t h a t  i s  c l o s e r  t o  M a r y l a n d .
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The tax years in  d ispute are tax year  1993 and tax year  L994.

The issues i -n  the instant  case focus upon the t reatment  of

vacancy rates and the composi t ion of  capi ta l izat ion rates in  the

es t ima t ion  o f  marke t  va lue .

Th is  Cour t ' s  j udgmen t  i s  based  upon  d i sc re t .e  f i nd ings  o f  f ac t

and concl -us ions of  ]aw set  f  or th  here in.

I. THE CONTROLLING STATUTE AND CASE LAW

The fac tua l  f ind ings  must  be  v iewed in  l igh t  o f  the

f u n d a m e n t a l  l a w  t h a t  a p p l i e s  t o  t h e  j u d i c i a l  p r o c e s s  o f  f i x i n g  a

va l -ue  on  commerc j -a l  p roper ty ,  to  p rov ide  re l ie f  f rom an excess ive

t a x  a s s e s s m e n t .

Rea l -  p roper ty  taxes  are  based upon t .he  es t imated  marke t  va l -ue

of  the  sub jec t  p roper ty  as  o f  January  1s t  o f  the  ca l -endar  year  t .ha t

precedes the  tax  year  fo r  an  annua l  assessment  and,  as  o f  December

3 1 s t  f o r  a  s e c o n d  h a l f  s u p p l e m e n t a 1  a s s e s s m e n t .  T h i s  i s  p r e s c r i b e d

c l e a r l y  i n  t h e  D i s t r i c t  o f  C o l u m b i a  C o d e .  S e e  4 7  D . C .  S S  B 2 O  a n d

8 3 0  ( 1 9 9 0  n e p l .  )  ;  s e e  D i s t r i c t  o f  C o l u m b i a  v .  W a s h i n q t o n  S h e r a t o n

C o r p . ,  4 9 9  A . 2 d  1 " 0 9 ,  L I 2  ( D . C .  1 9 8 5 )  .  " E s t i m a t e d  m a r k e t  v a l u e r r  i s

d e f i n e d  a s :

100 per  centum of  the most  probable pr ice at
wh ich  a  pa r t i cu l -a r  p iece  o f  rea l  p rope r t y ,  i f
exposed for  sa le in  the open market  wi th  a
reasonable t . ime for  the se l ler  to  f ind a
purchaser ,  wou1d be expected to  t ransfer  under
prevai l ing market  condi t ions between par t ies
who have knowledge of  the uses to  which the
proper ty  may be puL,  both seeking to  maximize
the i r  ga ins  and  ne i the r  be ing  i n  a  pos i t i on  Lo
take advant .age of  the ex igencies of  the other .

D . C .  S  4 7 - 8 0 2  ( 4 )  ( l e 9 0  R e p l .  )  .

The Cour t  o f  Appea ls  in

4 7

Wash inq ton  Shera ton f u r the r
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emphasized,  r r rn  determin ing t .he est imated market  va lue,  the

assessment  shal l -  take in to considerat ion:

tA l  11 avai lab le in format ion which may have a
bear ing on t ,he market .  va lue of  the real
proper ty  inc lud ing but .  not  l imi ted to
government  imposed rest r ic t ions,  sa les
j -n f  ormat ion f  or  s imi lar  types of  rea l
proper ty ,  mor tgage or  other  f inancia l_
considerat ions,  rep lacement  costs  1ess accrued
deprec iat ion because of  age and condi t . ion,
income earn ing pot .ent . ia l  ( i f  any) ,  zoning,  the
hj -ghest  and best  use to  which t .he proper ty  can
be put ,  and t .he present  use and condi t ion of
the  p rope r t y  and  i t s  l oca t i on .

I d .  a t  L I 2 .

A  person who appra ises a proper ty  for  the purpose of

determin ing i ts  va lue for  taxat ion

may appfy one or more of t .he three general ly
recogn ized approaches o f  va lua t . ion  when
consider ing the above factors. Those
approaches are L h e  r e p l a c e m e n t  c o s L ,
comparab le  sa les ,  and income methods  o f
va l_uat  j -on .  Usua l ly  the  appra iser  cons iders
the  use  o f  a l l  th ree  approaches,  bu t  one
method may be most '  appropriate depending on
the  ind iv idua l  c i rcumstances  o f  the  sub iecc
p r o p e r t y .

I d .  a t  1 1 3  [ c i t a t i o n s  o m i t t e d ] .

The " rep lacement  cosL approach,  "  a lso  ca I led  s imp ly  the  ' cos t

approach,  "  invo lves  der iv ing  t .he  ' r ' cosL  o f  rep lac ing  proper ty  w i th

n e w  p r o p e r t y  o f  s i m i l a r  u t i l i t y  a t  p r e s e n t  p r i - c e  l e v e l s ,  l _ e s s  t h e

ex ten t  to  wh ich  t .he  va l -ue  has  been reduced by  deprec ia t ion  because

o f  d 9 e ,  c o n d i t i o n ,  o b s o l e s c e n c e ,  o r  o t h e r  f a c t o r s . ' "  I d .  a t  1 1 3 ,

q u o t i n g  1 6  D C R R  s  1 0 8 ( b )  ( 2 ) ;  9  D C M R  s  3 0 7 . 4 .  T h e  r e p l a c e m e n t  c o s t

m a y  " ' b e  e s t . i m a t e d  e i t h e r  b y  ( 1 )  a d j u s t i n g  t h e  p r o p e r t y ,  s  o r i g i n a r

c o s t  f o r  p r i c e  l e v e l  c h a n g e s ,  o r  ( 2 )  a p p l y i n g  c u r r e n t  p r i c e s  t o  t h e
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property '  s labor and mater ial-s component.s and taking into account

any  o ther  cos ts  typ ica l l y  incur red  in  b r ing ing  the  proper ty  t .o  a

f i n i s h e d  s t a t e . ' "  I d .

The "comparab le  sa l -es  approach"  requ i res  the  compar ison o f

"  [ r ]  e c e n t  s a l - e s  o f  s i m i l a r  p r o p e r t y "  a n d  "  t h e  p r i c e  m u s t  b e

a d j u s t e d  t o  r e f  l e c t  d i s s i m i l - a r i t i e s  w i t h  t h e  s u b j e c t  p r o p e r t . y . , '  f d .

A s  t o  t h e  r r i n c o m e  c a p i t a l i z a t i o n  a p p r o a c h , "  t . h e  D i s t r i c t  o f

Co l -umbia  Cour t  o f  Appea l -s  has  ar t i cu l -a ted  the  fundamenta l  fac to rs

i n  t h e  a p p f i c a t i o n  o f  t h i s  a p p r a i s a l  m e t h o d .

T h i s  m e t h o d  e n t . a i l s  d e r i v i n g  a  ' s t a b i l i z e d

annua l  ne t  income'  by  re fe rence to  the  income
and expenses  o f  the  proper ty  over  a  per iod  o f
severa l  years .  That .  annua l  ne t .  income is  then
d iv ided by  a  cap i ta l i za t ion  ra te  a  number
represent ing  the  percentage ra te  tha t
taxpayers  must  recover  annua l ly  to  pay  the
mor tgage,  Lo  ob ta in  a  fa i r  re tu rn  on
taxpayers '  equ i ty  in  bhe proper ty ,  and to  pay
r e a l  e s t a t e  t a x e s .

R o c k  C r e e k  P l a z a - W o o d n e r  L t d .  v .  D i s t r i c t  o f  C o l u m b i a ,  4 6 5  A . 2 d

8 5 7 ,  8 5 8  ( D . C .  1 9 8 3 )  ( h e r e i n a f t e r  " R o c k  C r e e k " )

In  the  ins tan t  case,  bo th  par t . ies  agree tha t .  the  cor rec t

approach to  va lue  is  the  income approach.

Both  ac tua l -  ren ts  and marke t  ren ts  must  be  cons idered in

ar r i v ing  a t  the  faLr  marke t  va lue  o f  an  o f f i ce  bu i ld ing ,  when us ing

t h e  i n c o m e  c a p i t a l i z a t i o n  m e t h o d .  S e e  W o l f  v .  D i s t r i c t  o f

C o 1 u m b i a ,  5 9 ' 7  A . 2 d  1 3 0 3 ,  1 3 0 9  ( D . C .  1 9 9 1 - )  .  T o  b e  s u r e ,

I e ]  s t i m a t e d  m a r k e t  v a l u e  i s  n o t  d e t e r m i n e d .
b y  r e f e r e n c e  t o  ' i n c o m e  a v a i l a b l e  t o  t h e

proper ty  as  o f  the  assessment '  bu t  by
r e f e r e n c e  t o  ' i n c o m e  e a r n i n g  p o l e n t i a l . '  T h e
f  undamenta l  no t ion  t .ha t  the  marke t  va lue  o f
- i  - ^ ^ - - - n r ^ A " a i  n a  n r n n o r t .  r t  f e f l - e C L S  t h ey !  v u q v r r l Y

'  n r e q e n t  w o r f  h  o f  a  f  u t u r e  j - n c o m e  S L r e a m t  i s
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at .  t .he  hear t  o f  the  income cap i ta l i za t ion
m e t h o d .

D i s t r i c t .  o f  C o l u m b i a  v .  S h e r a t o n  W a s h i n q t o n  C o r p . ,  s u p r a ,  4 9 9  A . 2 d

a t  1 - 1 5  ( c i t a t i o n s  o m i t t e d )

Th is  Cour t  must  examine the  ev idence o f fe red  by  bo th  par t ies

t o  d e t e r m i n e  t h e  d o l l a r  v a l u e  o f  t h e ' r f u t u r e  i n c o m e  s t r e a m r r o f  t . h e

s u b j e c t .  p r o p e r t y  a s  o f  J a n u a r y  1 ,  : . 9 9 2  a n d  J a n u a r y  1 ,  1 9 9 3 .

T h e  S u p e r i o r  C o u r t ' s  c o n s i d e r a t i o n  o f  a n  a s s e s s m e n t  a p p e a l  i s

a  t w o - s t . e p  p r o c e s s  i n  t r i a l  .  F i r s t ,  t h e  P e t i t . i o n e r  b e a r s  t h e

"burden o f  p rov ing  the  incor rec tness  o f  the  government 's

a s s e s s m e n t . r r  B r i s k e r  v .  D i s t r i c t  o f  C o l u m b i a ,  5 1 0  A . 2 d  1 0 3 7 ,  1 0 3 9

(D.C.  1985)  .  The taxpayer  can meet  th is  burden when t .he  ev idence

shows t .ha t .  the  "va luaL ion  was f lawed.  "  Id .

Second,  the  Pet i t ioner  may (and a lways  does)  p roduce i t s  own

ev idence to  suppor t  what  the  taxpayer  contends  is  the  fa i r  marke t

va l -ue  o f  the  proper ty  fo r  the  va lua t ion  da te  in  ques t . ion .

The D is t r i c t  may in t . roduce ev idence to  cha l l -enge or  rebut  the

t a x p a y e r ' s  e v i d e n c e .

U l t imate ly ,  the  Cour t  must  de termine whether  to  accept  the

P e t . i t . i o n e r ' s  e v i d e n c e ,  t h e  D i s L r i c t ' s  e v i d e n c e  a s  t o  v a l u e ,  o r  y e t

a  th i rd  va lua t . ion  tha t .  the  t r ia l  cour t  i t se l f  mav cons t ruc t  f rom

t h e  t o t a l i t . y  o f  t h e  e v i d e n c e .

T h e r e  i s  a  f o u r t h  o p t i o n  a s  w e l l ,  i .  e .  " t o  c a n c e l  t h e

D i  s t  r i  r : f  '  s  n r o n o s e d  a  s s e s s m e n f  I  e a w i  - ^  ' :  . .  * ]  -  ^ a  t h e  I a s tU I p U ! r V L  D  y ! V y V D L u  q D p u p D l l ( U I I L /  r u q v r I I Y  I l f  l / r q u q

a s s e s s m e n t  c a r r i e d  o u t  i n  a c c o r d a n c e  w i t h  t h e  s t a t u t e . ' t  I d .

I I .  F I N D I N G S  O F  F A C T



A .  P e t i t i o n e r s '  C a s e - i n - C h i e f :

The  tax  pe r iods  i n  i ssue  i nc lude  tax  yea r  1993 ,  t ax  yea r  1_994

and a "s tub year ,  "  cover ing the per iod of  Ju ly  L,  1993 through

S e n f e m l ' r e r  ? O  1 9 9 3L  J v l

F o r  t a x  y e a r  1 9 9 3 ,  t . h e  v a l - u a t i o n  d a t e  b e i n g  , J a n u a r y  L ,  1 _ 9 9 2 ,

t h e  D i s t r i c t ' s  a s s e s s m e n t  w a s  $ 5 , 5 0 4 , 6 0 0 .  T h e  r e a l _  e s t a t e  t a x e s

t h a t  w e r e  b i l l e d  b a s e d  u p o n  t h i s  a s s e s s m e n t  w e r e  $ 9 4 , 7 7 0 . g 4 .

F o r  t a x  y e a r  1 9 9 4  a n d  t h e  " s t u b  y e a r r ' ,  t h e  D i s t r i c t ' s

a s s e s s m e n t  w a s  $ 5 , 5 0 4 , 0 0 0 .  T h e  t a x e s  t h a t  w e r e  p a i d  b y  t h e

P e t i t i o n e r  f o r  t a x  y e a r  1 9 9 4  w e r e  i 8 4 , 7 7 0 . 8 4 .  T h e  t a x e s  t h a t  w e r e

p a i d  f o r  t h e  " s t u b  y e a r r r  w e r e  $ 4 ' 7 , 8 9 5 . 5 2 .

H e r e i n ,  f o r  t . h e  s a k e  o f  s i m p l i c i t y ,  d r y  r e f e r e n c e s  t o  t a x  y e a r

L 9 9 4  i n c l u d e  t h e  I ' s t u b  y e a r , r r  a s  w e l l .

A I l  t .axes  have been pa id  in  f  u I I  and a l l  admin is t ra t . i ve

appea ls  have been exhausted .

T h e  a s s e s s o r  f o r  t a x  y e a r  1 9 9 3  w a s  M r .  L e i g h t o n  J o n e s .  H e  w a s

c a l l e d  a s  a  w i t n e s s  b y  t h e  P e t i t i o n e r .  T h r o u g h  q u e s t i o n s  f r o m

counse l - ,  he  de ta i led  exac t ly  what .  he  d id  in  cons t ruc t inq  th is

p a r t j - c u l - a r  t a x  a s s e s s m e n t .  H e  t e s t i f i e d  t h a t  h e  r e l i e d  c o m p l e t e l y

upon the  income approach.

J o n e s  a d m i t t e d  t . h a t  h e  l o o k e d  a t .  t h e  p r i o r  y e a r ' s  a s s e s s m e n t

( t a x  y e a r  L 9 9 2 ) ,  w h i c h  w a s  $ 5 , 4 6 5 , 5 0 0 .  H e  w a s  u n a b l - e  t o  j u s t i f y

why he  inc reased the  assessment ,  even though he  admi t ted  tha t  the

proper ty 's  ac tua l  ne t  opera t ing  income was l -ower  and t .ha t  vacanc ies

w e r e  i n c r e a s i n c r .

A s  t o  h i s  c a p i t a l - i z a t i o n  r a t e , M r .  r f o n e s  u s e d  t h e  q r o s s
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poten t ia l  income tha t  was  repor ted  by  the  taxpayer  in  i t s  1990

income and expense s ta tement . .  For  t .he  vacancy  ra te ,  . fones  s ta ted

that he had a choice among three rates t .hat were developed by

of  f  i c ia l -s  in  the  Standards  and Rev iew Div is ion  o f  t .he  Depar tment  o f

F i n a n c e  a n d  R e v e n u e .  T h e y  s e t  f o r t h  a  t r i o  o f  r a t e s :  r e f l e c t . i n g

a  h i g h ,  a  1 o w ,  a n d  a  m e d i a n  r a t e .  H e  s e l e c t e d  1 1 . 3 ? ,  w h i c h  w a s  t h e

"h i -gh"  end ra te .  The ac tua l  vacancy  ra te  fo r  th is  p roper ty  (o f

w h i c h  h e  w a s  a w a r e )  w a s  1 6 . 6 8 v " .

The vacancy problem had worsened dramat ica l ly .  The record

ref lects  that  the actual -  vacancy rates dur ing t .he re levant  t ime

per iod were as fo l - l -ows:

1 9 8 9
1 9 9 0
1 - 9 9 I
l -992

9 . 0 0 ?
1 5 . 6 8 ?
2 7 . 8 4 2
3 5 . 2 3 %

Where  expenses  were  concerned,  Jones  used an  ar t j - f i c ia ] l y

l -ower  expense f igure  f rom the  same tab l_e ,  and aga in  app l ied  the

" h i g h "  f i g u r e .  H e  i g n o r e d  t h e  a c t u a l  a n d  h i s t o r i c a l  e x p e n s e s  o f

f  he  q r t h - i  c r . l -  n rnno r l -  r zy r v y u !  u . ) /  .

Sign i f i can t ly ,  Jones  agreed tha t  h is  va lua t ion  assumed.  tha t

the  proper ty  was opera t . ing  under  ' rnormal  cond i t . ions .  n  The Cour t

in te rpre ts  th is  phrase t .o  ind ica te  tha t  he  was re fe r r inq  to

"  s t a b i l i z e d ' ,  c o n d i t i o n s  .

, -Tones was asked to  recount  what  he  had done to  ad ius t  h is

v a l u a t i o n  t o  t h e  c u r r e n t  ( f o r  J a n u a r y  I ,  a 9 9 2 )  o r  , , a s  i s "

cond i t i -on .  He conceded tha t  he  had done no th ing  t .o  re f l -ec t  the  , ,as

i s "  v a l u e .  H e  d i d  n o t  t a k e  i n t o  a c c o u n t  s u c h  f a c t . o r s  a s  t h e

r a p i d l y  r i s i n g  v a c a n c y  r a t e ,  t h e  c o s t s  o f  u p g r a d i n g  t h e  u n i t s ,
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adver t is ing,  commiss ions,  or  any other  costs  necessary to  reverse

the vacancy problem. Accord ingly ,  th is  proper ty  c lear ly  was not  in

" S t a b i l i Z e d "  o r  r r n ^ r m z l  r r  ^ n e r a t . i n g  C O n d i t i O n .

Af  te r  der iv ing  h is  economic  ne t  opera t  j -ng  income,  , -ToneS

d i v i d e d  h i s  N O I  o f  $ 5 7 7 , 9 8 1  b y  a  c a p i t a l i z a t i o n  r a t e  o f  . 1 0 5 ,  t o

o b t a i n  a n  e s t i m a t e d  v a l - u e  o f  $ 5 , 5 0 4 , 6 0 0  f o r  t a x  y e a r  1 9 9 3 .

Mr. .Jones acknowledged that.  he f  ound the rate in a table

( P e t i t . i o n e r ' s  E x h i b i t  5 )  t h a t  w a s  p r o v i d e d  b y  S t a n d a r d s  a n d  R e v i e w .

He cou l -d  no t .  say  how the  f igures  were  der ived .  He d id  no t  check

the  cap i ta l i za t ion  ra te  to  de termine whether  i t  was  h igh  enough to

cover  the  mor tgage,  taxes ,  and a  fa i r  re tu rn  on  cash.  Moreover ,  he

d id  no t  per fo rm a  cash f l -ow ana lys is ,  to  ver i f y  whet .her  the  ra te

was h igh  enough.

I t  i s  impor tan t  to  no te  t .ha t  the  " tab le"  used by  Jones  was a

s tudy  or  survey  o f  apar tment  bu i ld ings  in  a  geograph ic  a rea  known

as Geograph ic  Area 4 .  Th is  a rea  inc l -uded the  RLA Southwest  a rea ,

as  we l l -  as  Foggy Bot t .om,  "downtown, r r  and Cap i ta l  H i I l ,  where  the

marke t .  and charac ter  o f  the  apar tment  bu i ld ings  bore  no

re la t i onsh ip  to  the  sub jec t  p rope r t y . I t  i s  n o t a b l e  t h a t

in fo rmat ion  concern ing  the  sub jec t  p roper ty  was no t  inc luded.

As  fa r  as  the  land was concerned,  Mr .  ,Jones  d id  no t  fo rmula te

a  n e w  a s s e s s m e n t  f o r  t h e  l a n d  p o r t i o n  o f  t h i s  p r o p e r t y .  H e  u s e d

t h e  s a m e  l a n d  a s s e s s m e n t  t h a t  h a d  b e e n  u s e d  f o r  t a x  y e a r  1 9 9 2 ,  i .  e .

$ 2 , 3 0 2 , 6 ] - 0  .

As ide  f rom h is  execut . ion  o f  the  income approach,  Jones  c la imed

b h a t  h e  a l s o  p e r f o r m e d  a n  a n a l y s i s  u s i n g  t h e  c o m p a r a b l e  s a l e s



approach.  He d id  no t

He couLd not remember

u s e d  a s  r r c o m p a r a b l e s .

he  had per fo rmed th is
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r e t a i n  a n y  r e c o r d s  o r  n o t e s  o f  t h i s  p r o c e s s .

or  iden t i f y  wh ich  proper t ies  he  had a l leged ly

r r  He mere ly  made the  b lanket  s ta tement  tha t

The balance of t .he

of  exper t  tes t imony.

ana lys i s

Pe t i t i one rs '  i n i t . i a l  p resen t .a t i on  cons i s ted

T h e  P e t i t i o n e r s  o f f e r e d  t h e  t e s t i m o n y  o f  M r .  H a r r y  A .

H o r s t m a n ,  M A I .  R e s p o n d e n t  s t i p u l a t i o n s  t o  h i s  q u a l i f i c a t i o n s .

He is  a  h igh ly  exper ienced appra iser  o f  rea l  p roper ty .  He teaches

appra isa l -  courses  a t  the  Amer ican Un ivers i ty  and is  a  member  o f  t ,he

Appra isa l  Ins t i tu te ,  w i th  the  des ignat . ion  o f  MAI .  The Cour t

admi t . ted  in to  ev j -dence h is  wr i t ten  appra isa l  repor ts  fo r  each tax

y e a r .

E s s e n t . i a l l y ,  H o r s t m a n  t e s t i f i e d  t h a t  i n  h i s  o p i n i o n  t h e  f a i r

marke t  va l -ue  fo r  the  sub jec t  p roper ty  fo r  tax  year  1993 is

$ 2 , 8 3 0 , 0 0 0  a n d  t h a t  t h e  f a i r  m a r k e t  v a l - u e  f o r  t a x  y e a r  l - 9 9 4  i s

$ 2 , 2 1 0 , 0 0 0 .  H i s  t e s t i f i e d  i n  d e t a i L  c o n c e r n i - n g  e x a c t l y  h o w  h e

a r r i v e d  a t  t h e s e  t w o  a p p r a i s a l s .

Hors tman commenced h is  appra isa l  p rocess  by  cons ider ing  the

genera l  ren ta l  marke t  j -n  apar t .ments ,  bu t  a lso  the  spec i f i cs  o f  how

the marke t  a f  f  ec ted  t .he  sub j  ec t  p roper t .y .  H is  ana lys i -s  i s

s u m m a r i z e d  a s  f o l l o w s .

Whi le  t .hese two apar tment  houses  were  sub jec t  to  loca l  ren t

cont ro l  as  o f  the  va l -ua t ion  da tes ,  the  marke t  ren ts  were  lower  than

t . h e  r e n t s  s e t  u n d e r  t h i s  l a w .  T h e  t a x p a y e r  w a s  f a c e d  w i C h  t h e  f a c t

t h a t ,  i n  S o u t h w e s t ,  t e n a n t s  h a d  a  c h o i c e  f r o m  a m o n g  s e v e r a l
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apar tment  bu i ld ings  w i th  s imi la r  l -oca t ion ,  s im i la r  ren ts ,  and

s imi la r  cond i t ions .  Fur thermore ,  the  sub jec t  p roper ty  had never

been renovat .ed  or  modern ized.  f t  was  no t  compet . i t i ve .

Whi le  the  supp ly  o f  apar tments  had no t  inc reased,  the  loss  o f

jobs in the downtown area has made the inventory of apartments more

than enough to  sa t is fy  the  demand fo r  hous ing  in  th is  a rea .

Another  fac to r  tha t  was  j -mpor tan t  to  Hors tman was the  dec l ine

in  mor tgage ra tes .  Th is  was re levan l  because po ten t ia l  tenants

were able to purchase condominiums and t .ownhouses in the same

neighborhood, paying the same amount of money per month as t .hey

wou l -d  have pa id  ren t .

Another  negat ive market  factor  was that  the subject  proper ty

i s  l - oca ted  d i rec t r y  ac ross  the  s t ree t  f rom a  pub l i c  hous ing

p ro j  ec t  .

W h e r e  l a n d  v a l - u e  i s  c o n c e r n e d ,  H o r s t m a n  L e s t i f i e d  t h a t  t h e  u s e

of  the  land fo r  a  h igh- r i se  apar tment  complex  was no t  the  h ighes t

and bes t  use  o f  t .he  land.  He came to  th is  conc l -us ion  because there

were  no  D is t . r i c t  o f  Co lumbia  sa les  o f  land  fo r  apar tment  bu i ld inqs .

A second approach wou ld  be  a  res ident ia l  approach.

u l t i m a t e l y ,  h e  c o n c l u d e d  t h a t  i f  t h i s  l a n d  w e r e  v a c a n t ,  i t s

h ighes t .  and bes t  use  wou ld  be  fo r  the  cons t ruc t ion  o f  townhouses  or

p i g g y b a c k  u n i t s ,  n o L  h i g h - r i s e  b u i l d i n g s .  T h u s ,  h e  e x a m i n e d  f o u r

s a l e s  o f  l - a n d  f o r  t o w n h o u s e s ,  i n  o r d e r  t o  d e r i v e  h i s  l a n d  v a l u e .

He then va lued the  l -and,  ?s  i  f  vacant  f  o r  th i  s  type  o f  use  ,

r e a c h i n g  a  v a l u e  o f  $ 5 7 0 , 0 0 0  f o r  b o t h  t a x  y e a r s .

I n  a r r j - v i n g  a t  a  v a f u e  f o r  t h e  e n t i r e  p r o p e r t y ,  H o r s t m a n
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considered aI l -  three approaches to  va1ue,  inc lud ing the sa le

compar ison,  income,  and cost  approaches.  He per formed analyses

based upon the income and sal -es approaches,  but  re l - ied pr imar i ly  on

the  i ncome cap i ta l i za t i on  app roach

I n  h i s  e x e c u t i o n  o f  t h e  i n c o m e  a p p r o a c h  f o r  t a x  y e a r  1 9 9 3 ,

Hors tman f i rs t  es t imated  the  ne t  income o f  the  proper ty  fo r  1 -99 I ,

as  though t .he  proper ty  was "s tab i1 ized.  "  He examined comparab le

ren ta l -  ra tes  and the  ac tua l  ren ts  a t .  t .he  sub jec t .  p roper ty .  In  h is

pro fess i -ona l -  judgment ,  he  pJ"aced grea t  emphas ls  on  the  ex is t ing

r e n t a l  r a t e s .  H e  t h e n  e s t i m a t e d  t h e  s t a b i l i z e d  v a c a n c v  a t  I 2 Z .  H e

tes t i f  ied  tha t  the  ne ighborhood vacancy  ra t .e  was 7-4v" .

Hors tman es t imated h is  s t .ab i l i zed  expenses  by  f i rs t  examin ing

the  expense h is to ry  o f  the  sub jec t  p roper ty .  He a lso  examined

o t h e r  d a t a  a n d  c o n c l u d e d  t h a t ,  e x c l u d i n g  u t i l i t i e s ,  L h e  s u b j e c t ' s

e x p e n s e s  w e r e  s i g n i - f i c a n t l y  f o w e r .  A f t e r  s u b t r a c t i n g  e s t i m a t e d

expenses ,  Hors tman ar r i ved  a t .  a  p ro jec t .ed  1991 ne t  opera t ing  income

o f  $ 5 7 6 , 9 8 2  f o r  t h e  s u b j e c t ,  a s  s t a b i l i z e d .

N e x t ,  H o r s t m a n  c a p i t a l i z e d  t h a t  s t a b i l i z e d  N O I  a t

c a p i t a l i z a t i o n  r a t e  o f  . 1 - 2 5 4 ,  t o  d e t e r m i n e  a  s t a b i l i z e d  v a l u e

$ 4  , 6 0 0 ,  0 0 0 ,  i n c l u d i n g  a  l a n d  v a f u e  o f  $ 5 7 0 ,  0 0 0  .

In  deve lop ing  h is  cap i t .a l i za t ion  ra te ,  Hors tman examined ra tes

f r o m  s a l e s  o f  c o m p a r a b l e  p r o p e r t i e s .  H e  d e v e l o p e d  h i s  r a t e  b y

u s i n g  t h e  f i n a n c i a l  b a n d  o f  i n v e s t m e n t  t e c h n i q u e .  T h i s  i s  a

t r a d i t i o n a l -  m e t h o d  o f  c a p i t a l i z a t i o n  t h a t  i s  u s e d  w h e n  t h e r e  i s

s u f  f  i c i e n t  m a r k e t  d a t a  a v a i l a b l - e .

o f

H e  c o n s i - d e r e d  t y p i c a l  l o a n - t o - v a l u e  r a t i o s ,  d e b t  s e r v i c e ,  a n d
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equ i ty  d iv idend ra tes .  He d id  so  by  mak ing  a  s tudy  o f  the

commerc ia l -  rea l  es ta te  marke t .  Th is  inc l -uded a  survey  o f

comparab le  inves tment .s  such as  bank  ra tes  and bond y ie ld  ra tes .

D u e  t o  t h e  g r e a t e r  r i s k  a n d  n o n - I i q u i d i t y  o f  r e a l  e s t a t €

inves tments ,  Hors tman determined tha t  t .he  h igher  ra tes  o f  Corpora te

r rBaa"  and r rAr r  bonds  prov ided the  most  re levant  bas is  fo r  r i sk ,  ds

compared to  o ther  bank  raLes  and bond y ie lds .

H e  a l s o  c o n s i d e r e d  t h e  t e r m s  o f  r e a l  e s t . a t e  t r a n s a c t . i o n s ,  d s

noted  in  the  Inves tment  Bu l le t in  (pub l - i shed by  the  Amer ican Counc i l

o f  L i f e  I n s u r a n c e )  T h i s  p u b l i c a t i o n  i s  t h e  p r e m i e r ,  n a t i o n w i d e

l - i s t  o f  mor tgage te rms fo r  inves tment -grade proper t ies  in  the

U n i t e d  S t . a t e s .

Hors tman app l ied  o ther  fac t .o rs ,  based upon a  presumpt ion  tha t

an  invesLor  wou ld  ob t .a in  a  '752  mor t .gage a t  an  in te res t  ra te  o f

9 . 2 5 \  f o r  a  t e r m  o f  2 5  y e a r s ,  f o r  a  f o a n  c o n s t a n t  o f  . 1 0 2 7 6 5 8 .  H e

e s t i m a t e d  t h e  p r e - t a x  e q u i t y  d i v i d e n d  r a t e  a L  1 3 ? .  H e  u s e d  1 3 ?

because the  sub jec t  p roper ty  i s  no t .  an  inves tment . -g rade proper ty .

T h i - s  i s  s o  b e c a u s e  t h e  p r o p e r t y  i s  o v e r  3 0  y e a r s  o l d  a n d  i s  s u b j e c t

t o  r e n t  c o n t r o l .  H i s  c o n c l - u s i o n  w a s  t h a t  t h e  c a p i t a l i z a t i o n  r a t e

s h o u l d  b e  1 1 - ? ,  t o  w h i c h  h e  a d d e d  t h e  r e a l  e s t a t e  t a x  r a t e  o f  1 . 5 4 2 .

T h i s  r e s u l - t s  i n  a n  o v e r a l l  c a p i t a l i z a t i o n  r a L e  o f  1 , 2 . 5 4 e " ,  r o u n d e d .

H e  r e a c h e d  t h e  s t a b i l - i z e d  v a l - u e  o f  5 4 , 6 0 0 , 0 0 0 .

The exper t .  es t imated  tha t  i t .  wou ld  take  two years  to  b r ing  the

p r o p e r t y  t o  a  s t a b i l i z e d  s t a t u s .  T h u s ,  h e  c a l c u l a t e d  r e n t  l o s s  f o r

t h i s  t w o - y e a r  p e r i o d  t o  b e  $ 2 8 8 , 0 0 0 ,  a s s u m i n g  a  p r o - r a t a  l e a s e - u p .

T o  a t t r a c t  n e w  t e n a n t s  t o  t h e  v a c a n t  s p a c e ,  h e  t e s t i f i e d  t h a t  t h e
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propercy requi res modern izat ion to  the in ter ior .

rn ter ior  modern izat ion would,  in  Horstman,  s  v iew,  consis t  o f

new k i tchen appl iances for  each uni t /  new carpet ,  new bathroom

f i x tu res ,  and  some t i l - e ,  p las te r ,  pa in t ,  and  ca rpen t r y  work l

Hors tman  t . es t i f i ed  tha t  t he  owners  had  budge ted  $4 ,000  pe r  un i t  f o r

these renovat ions.  He ind icated that  th is  was a reasonable budget ,

i n  v iew  o f  t he  work  to  be  pe r fo rmed .  Thus ,  he  deduc ted .  $4 ,ooo  pe r

un i t  f o r  renova t i ons .

F ina11y,  Horstman made a deduct ion for  ent repreneur ia l  re turn

o f  10? .  Th i s  i s  t o  re f l ec t  t he  r i sk  and  e f fo r t  t o  b r i ng  the

p roper t y  t o  s tab i l - i za t i on  and  i s  no t  re f l ec ted  i n  t he  s tab i l i zed

cap i ta l i za t i on  ra te .  The  i ssue  o f  r i sk  i s  impor tan t ,  because  the

buyer  is  tak ing a r isk  in  wi thdrawing the purchase money out  o f  the

bank,  where i t .  o therwise safe ly  earns in terest . .

HorsLman per formed an analys is  under  a sa les compar ison

approach.  He determined four  re l -a t ive ly  comparable bui ld ings:  t .wo

sa les ,  one  pend ing  sa l -e ,  and  one  be ing  o f fe red  fo r  sa le .  He

ad jus ted  them fo r  t . ime ,  l oca t i on ,  cond i t i on /age ,  f unc t i ona r i t y ,

s i ze ,  e t c .  A l -1  f  ou r  o f  t hese  apa r tmen t  bu i l d ings  a re  l oca ted  i n

the Nort.hwest quadrant of the city, as he found none in the

Southwest . . He determined a  range f  rom the  sa les ,  a f  t .e r

a d j u s t . m e n t s ,  o f  $ 9 , 4 0 0  t o  # I 2 , 3 0 0  p e r  u n i t  ( r o u n d e d )  ,  w i t h  a  m e a n

v a l u e  o f  $ 1 - 0 , 4 0 0  p e r  u n i t .  M r .  H o r s t m a n  c o n c l u d e d  t h a t  $ 1 0 , 0 0 0  p e r

un i t  was  appropr ia te  f  o r  t .he  sub j  ec t .  p roper ty ,  o r  a  va lue  o f

$ 2 , 5 6 0 , 0 0 0  " a s  i s . "

F o r  t a x  y e a r  1 - 9 9 4 ,  H o r s t m a n  t e s t i f i e d  t h a t  t h e  v a c a n c y  r a r e  a r
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the  sub jec t  p roper ty  had increased to  35?.  Rent .  leve1s  remained

the  same.  He s ta ted  tha t  the  overa l - l -  marke t  had remained so f t  and

tha t  inves tors '  requ i rements  were  more  s t r ingent .  Whi Ie  in te res t

r a t e s  d e c l i n e d ,  o v e r a l l  c a p i t a r i z a t i o n  r a t e s  h a d  i n c r e a s e d .

,Jus t  as  he  d id  in  the  f i rs t  tax  year ,  Hors tman per fo rmed an

i n c o m e  a p p r o a c h  t o  v a l u e .  H e  u s e d  t h e  s a m e  p r o c e s s .

H e  r e a c h e d  a n  " a s  i s  v a r u e "  o f  i 4 , 2 9 9 , s ' r l - ,  f r o m  w h i c h  h e  m a d e

t .he  same types  o f  deduc t ions  as  descr ibed above.  In  th is  tax  year ,

h e  e s t i m a t e d  t h a t  i t  w o u l d  t a k e  2 . 7  y e a r s  t o  b r i n g  t h e  p r o p e r t y  t o

s t a b i l i z a t i o n .  H e  c o n c l u d e d  t h a t  t h e  , ' a s  i s "  v a r u e  w a s  $ 2  , 2 L 0 , 0 0 0 ,

i n c l u d i n g  $ 5 7 0 , 0 0 0  f o r  t h e  ] a n d .

Aga in ,  Hors tman per fo rmed a  comparab l -e  sa le  ana lys is  fo r  th is

second tax  year .  He had two sa l -es ,  Lwo pend ing  sa l_es ,  and one

of fe r ing ,  a l l  in  Nor t .hwest  as  there  were  none in  Southwest .  A f te r

a d j u s t m e n t s ,  t h e  r a n g e  o f  p e r  u n i t  v a r u e s  w a s  f r o m  $ 8 , 1 0 0  t o

$ 9 , 9 0 0 ,  w i t h  a  m e a n  o f  $ 9 , 0 0 0  p e r  u n i t .  H i s  c o n c r u s i o n  w a s  $ 9 , 0 0 0

p e r  u n i t  ,  o r  a  v a l - u e  o f  $ 2 , 3 0 0 ,  0 0 0  i l a s  i s .  "

For  tax  year  1994,  Hors t .man pr imar i l y  re l ied  upon the  income

approach in  f  o rmulaL i -ng  h is  f  ina l  appra isa l .

As ide  f rom expra in ing  how he reached h is  own appra isa ls ,

Hors tman rendered h is  exper t  op in ion  on  the  cor rec tness  o f  t .he

D i s t . r i c t ' s  a s s e s s m e n t  f o r  t a x  y e a r  L g g 4  a n d  t a x  y e a r  1 9 9 3 .

H e  o b s e r v e d  t h a t  f o r  t a x  y e a r  1 9 9 3 ,  t h e  a s s e s s o r  f a i l - e d  t o  u s e

L h e  h i s t o r i c  i n c o m e  a n d  e x p e n s e s  a n d  f a i l e d  t o  a c c o u n t  f o r  t h e

v a c a n c y  p r o b l e m .  H e  t e s t i f i e d  t h a t .  t h e  a s s e s s o r  e r r e d  i n

c a p i t a l i z i n g  a  " s t a b i l i z e d '  n e t  o p e r a r i n g  i n c o m e  w i t h o u t  L h e n



account ing for  the adjust .ment  t

va ]ua t i on  was  "as  i f  s tab i l i zed .

"as  i s . "  Thus ,  t he  assesso r , s

Clear ly ,  th is  proper ty  was not

s tab i l i zed . F ina l l y ,  Ho rs tman  c r i t i qued  the  assesso r ,  s

capi ta l izat ion rate and concluded t .hat  i t  d id  not  prov ide a fa i r

re turn on equi ty ,  a f t .er  payment  of  the mort .gage and the real -  estate

caxes .

F o r  t a x  y e a r  1 9 9 4 ,  H o r s t m a n  t e s t i f i e d  t h a t  i t  a p p e a r e d  t h a t

t h e  o r i g i n a l  a s s e s s m e n t  w a s  l i k e w i s e  a  v a l u e  , ' a s  i f  s t a b i l i z e d . , ,

He exp la ined tha t  i t  thus  cou ld  no t  be  the  cor rec t  fa i r  marke t

v a l - u e .

H o r s t m a n  w a s  c r o s s - e x a m i n e d  o n  t h e  e f f e c t  o f  t . h e  D i s t r i c t  o f

Co l -umbia 's  ren t  con t ro r  l -aw on the  sub jec t .  p roper ty .  He no ted  tha t

the  ren ts  tha t  the  owners  charged were  ac tua l l y  l -ower  Lhan Lhe

ra tes  ava i lab le  under  ren t  con t ro l .  Thus ,  the  ren l  con t ro l  l_aw was

not  a  burden to  th is  p roper ty .

The exper t  fu r ther  exp la ined tha t  there  is  a  p rov is ion  in  the

ren t  con t ro l  law tha t  techn ica l l y  may permi t  the  owners  to  inc rease

ren ts  i f  t he  p rope r t y  i s  renova ted . However,  the type of

renovat ion  tha t  i s  con templa ted  and recommended fo r  th is  p roper ty

w i l l  no t  permi t  the  owner  to  ob ta in  h igher  ren ts  because such

upgrad ing  w i l l  mere ly  a l tow the  owners  to  remain  compet i t i ve .

G r o s s  p o t e n t i a l  r e n t s  b e f o r e  a n d  a f t e r  r e n o v a t i o n  w o u l d  b e

a p p r o x i m a t e l y  t h e  s a m e .  F u r t h e r m o r e ,  i n  H o r s L m a n ' s  v i e w ,  t h e

owners  wou l -d  no t  be  a f lowed to  charge enough o f  a  ren ta l -  inc rease

t o  c o v e r  t h e  c o s t s  o f  t h e  r e n o v a t i o n .  S e e  f u r t h e r  d i s c u s s i o n  i n

f o o t n o t e  B ,  i n f r a .

l -5

t l
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B.  The  D i s t r i c t '  s  De fense :

T h e  D i s t r i c t  c a l l e d  o n l y  o n e  w i t n e s s  i n  i t s  d e f e n s e  c a s e ,  M s .

Deanna C lark ,  an  assessor  a t  the  Depar t .ment  o f  F i -nance and Revenue.

C lark  fo rmula ted  a  new,  p roposed assessment  fo r  the  sub jec t

n r o n e r t w  f o r  f a x  v e a r  1  9 9 4 .  T h i s  n e w  a s s e s s m e n t  w a s  f o r

$ 4 , 0 8 5 , 1 0 0 .  T h i s  n e w  v a l u a t i o n  u n d e r c u t  t h e  o r i g i n a l  a s s e s s m e n l

s u b s t a n t i a l l y .

She tes t  j . f  j -ed  tha t  she  per f  o rmed her  va lua t ion  in  January

1  g g q  .  a n n r . . l ) . i  r - -  ^  1 ' -  ! '  ^ r s  a f  t e r  L h e  v a l u a t i o n  d a t e  .  S h e  s t a t e dL J  J J  t  a p } / L  v  r l l l d L E - L y  L w \ J  y E c r -

tha t .  she  cons idered a l l  th ree  approaches Lo  va lue  and op ted  fo r

re ly ing  on  the  income approach.

In  va lu ing  the  proper ty  us ing  the  income approach,  she used

t h e  a c t u a l  1 - 9 9 2  s r o s s  p o L e n t i a l  r e n t a l  i n c o m e  a n d  s u b t r a c t e d  a  2 O Z

\ / a r - a n . - \ . /  S h e  a s q e r f  e d  t h a f  f  h c  ? n Z  f  i  o r r r e  w a s  b a s e d  o n  t h e  t h r e ev  q u q r r v l

y e a r  h i s t o r y  o f  t h e  p r o p e r t y .  H o w e v e r ,  s h e  a d m i t t e d  t h a t  v a c a n c y

h a d  b e e n  i n c r e a s i n g  f r o m  L 6 . 6 5 %  i n  1 9 9 0 ,  t o  2 7 . 8 4 ?  i n  1 9 9 1 ,  t o

3 5 . 2 3 %  i n  1 9 9 2 .  S h e  i g n o r e d  t h e  u p w a r d  t r e n d .

C l - a r k  t h e n  s u b t r a c t e d  6 8 2  f o r  e x p e n s e s .  S h e  t e s t . i f  i e d  t h a t

her  F ) .nensF  f  i c r r r re  was  f  eken  f  rOm a  tab l -e  t haL  WaS S im i l - a r  tOr r u !  u ^ P u r r p u  !  r Y  u !  e

P e t i t i o n e r s '  E x h i b i t  5  ( f o r  t a x  y e a r  1 9 9 3 ) .  H o w e v e r ,  R e s p o n d e n t

d i d  n o t  o f f e r  t h i s  o t h e r  t a b l e  i n t o  e v i d e n c e .  R e s p o n d e n t  d i d  n o t

o f f e r  C l a r k ' s  w r i t t e n  c a l c u l - a t i o n s  i n t o  e v i d e n c e .  H e r  e x p e n s e

f i g u r e  w a s  w e l - l  b e l o w  t h e  h i s t o r i c a f  e x p e n s e s  o f  t h e  s u b j e c t

proper t y .

As  t o  cap i t a l i za t i on  ra te ,  C la r k  t es t i f i ed  t ha t  she  used  a

ra te  o f  11 .5? ,  aga in  f r om a  t ab le  g i ven  t o  he r  by  S tanda rds  and
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Rev iew.  Th is  ra te  was in  the  "good"  ca tegory  on  tha t  tab le ,  she

sa id .  C la rk  admi t ted  tha t  she  d id  no t  know wh ich  sa l -es  had been

u s e d  b y  S t a n d a r d s  a n d  R e v i e w  t o  d e v e l o p  t h e i r  c a p i t a l i z a t i o n  r a t e s .

c rark  d id  no t  make any  ad jus tments  t .o  re f rec t .  tha t  the

p r o p e r t y  w a s  n o t  s t a b i l i z e d .

C l - a r k  d i d  n o t  p e r f  o r m  a  c a s h  f  l o w  a n a l y s i s ,  t o  t e s t .  h e r

c a p i t a l i z a t i o n  r a t e .  S h e  a d m i t t e d  t . h a t  a  c a s h  f l o w  a n a l y s i s  w o u l d

show a  negat ive  cash f low fo r  th is  p roper ty .

C .  P e t i t i o n e r s '  R e b u t . t a l  C a s e  :

Mr .  Hors t .man was reca l l_ed as  a  rebut ta l  w i tness  f  o r

P e t i t i o n e r s ,  t o  a d d r e s s  t h e  n e w  a s s e s s m e n t  t h a t  h a d  b e e n  p r o f f e r e d

t . h r o u g h  C l - a r k '  s  t e s t i m o n y .

H e  t e s t i f i e d  t h a t  i t .  w a s  f l a w e d ,  i n  s e v e r a l  r e s p e c t s .  H e

t e s t i f i e d  t h a t  C l a r k ' s  v a l u a t i o n ,  l - i k e  t h e  o n e  d e r i v e d  b v  M r .

. J o n e s ,  w a s  o f  a  s t a b i l i z e d  c o n d i t i o n .  S h e  a l - s o  f a i l - e d  t o  m a k e  t h e

n e c e s s a r y  a d j u s t m e n t s  t o  r e f l e c t  t h e  s i g n i f i c a n t  a n d  i n c r e a s i n g

vacancy  prob lem.

H o r s t m a n  n o t e d  t h a t  w h i l e  C l - a r k ' s  c a p i t a l - i z a t i o n  r a t e  w a s

h igher  than the  one used by  Mr .  Jones ,  i t  was  s t i t l  no t  h igh  enough

t o  m e e t  t h e  R o c k  C r e e k  r e q u i r e m e n t s .  H e  t e s t i f i e d  t h a t .  d e s p i t e  t . h e

D e p a r t m e n t ' s  " p o l i c y "  o f  n o L  p e r f o r m i n g  c a s h  f l o w  t e s t s ,  s u c h  a

t e s t  c o u l d  h a v e  b e e n  d o n e .

I I I .  CONCLUSIONS OF LAW

Thi -s  Cour t  conc l -udes  as  a  mat te r  o f  law tha t  the  assessments

fo r  bo th  tax  years  were  f l -awed and tha t .  the  fa i r  marke t  va lue  o f
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the proper ty  for  both tax years must  be subject  to  de novo

determinat . ion by th is  cour t . .  For  the reasons that  fo1 low,  th is

Cour t  concludes that  the fa i r  market  va lue for  tax vear  1993 is

$2 ,830 ,000  and  t ha t  t he  f a i r  ma rke t  va rue  f o r  t ax  vea r  L994  i s

$2 ,210 ,000 .

The F lawed Assessments .  The tax  assessments  fo r  bo th  years

are  f l -awed or  incor rec t  fo r  th ree  d is t inc t .  reasons :  (1 )  the  NOI  to

wh ich  the  cap i t .a l i za t ion  ra te  was app l ied  d id  no t  represent  the  , 'as

i s "  v a l - u e  b u t  o n l y  p u r p o r t e d  t . o  r e p r e s e n t  t h e  " s t a b i f i z e d "  v a l u e , .

( 2 )  t h e  c a p i t a l i z a t i o n  r a t e s  w e r e  n o t  h i g h  e n o u g h  t o  m e e L  a l l  o f

the  requ i red  e l -ements  enunc ia ted  in  Rock  c reek ;  and (3  )  t .he

c a p i t a l i z a t i o n  r a t e s  u t i l i z e d  b y  t h e  D i s t r i c t  w e r e  b a s e d  i n  p a r t

upon i r re levant  o r  mis lead ing  comparab le  sa les  in fo rmat ion .

I n  d e t e r m i n i n g  b o t h  a s s e s s m e n t s ,  t . h e  G o v e r n m e n t ' s  a s s e s s o r s

fa i l -ed  to  t .ake  in to  account  cer ta in  h igh ly  impor tan t  pecu l ia r i t ies

o f  t h i s  p r o p e r t y .

I t  i s  we l l -  recogn ized tha t  the  income approach ana lys is

requ j - res  tha t  an  appra iser  o r  assessor  make any  and a l l  necessary

deduct ions  f rom the  NOI  to  account  fo r  the  r ras  i s "  va lue  o f  the

p r o p e r t y  a s  o f  a  p a r t i c u l a r  v a l u a t i o n  d a t e .  C o n c e p t u a l l y ,  i t  i s  a

fa ta l  e r ro r  no t  to  make such a  ca lcu l -a t . ion  because the  sLatu torv

d e f i n i t . i o n  o f  e s t i m a t e d  m a r k e t  v a l u e  r e s u i r e s  t h a t  t h e  a s s e s s m e n L

r e f  l e r - f  , a  n : r f  i c r r l : r  n r i  c F  2 1 -  w h i r - h  f  h c  n r n n c r l _  r r  a c ' r r ' l  r l  1 - r o  o v n a n F o dv u  U A y L U L U U

t o  s e l - I  i f  e x p o s e d  f o r  s a f e  o n  t h e  o p e n  m a r k e t  o n  a  d a t e  c e r t a i n ,
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i .  e .  t h e  v a l u a t i o n  d a t e . 3

Consequent . Iy ,  an  assessment  must  recogn ize  the  expenses  tha t

must  be  incur red  to  a l lev ia te  o r  accounL fo r  d isc re te  p rob lems tha t

wou l ,d  de ter  a  sa l -e  under  normal  marke t  cond i t ions .  The appra isa i

o r  assessment .  l i kewise  must .  re f l -ec t  a  deduc t ion  fo r  ongo ing  losses ,

the  knowledge o f  wh ich  (by  a  po ten t ia l  buyer )  cou l -d  eas i l y  serve  to

l -ower  the  sa f  es  p r ice  even fu r ther .

In  the  ins tan t  case,  the  d isc re t .e  expenses  and losses  tha t  the

a s s e s s o r  f a i l e d  t o  t r a n s l - a t e  i n t o  r r a s  i s "  d e d u c t i o n s  w e r e  m o s t l - v

assoc ia ted  w i th  losses  due to  sharp ly  g rowing  vacancy  ra tes .

In  the  expense ca tegory ,  the  assessors  fa i l -ed  to  make a

deduct ion  fo r  the  cos t  o f  mak ing  major  repa i rs  tha t .  resu l ted  f rom

s o - c a l l e d  " d e f e r r e d  m a i n t e n a n c e .  "

I n  t h e  c o s t  c a t e g o r y ,  t h e  a s s e s s o r s  f a i l e d  t o  m a k e  a  d e d u c t i o n

f o r  t h e  c o s t  o f  " l o s t  r e n t "  d u e  t o  a n  u n m i s t a k a b l e  t r e n d  o f  r i s i n c r

v a c a n c i e s .

T h i s  c a s e  p r e s e n t s  a  c l a s s i c  e x a m p l e  o f  w h y  i t  i s  v i r t u a l l y

imposs ib le  t .o  de termine the  va lue  o f  a  commerc ia l -  p roper ty  by

mere ly  tak ing  a  one year  snapshot  o f  the  cos t  o f  opera t ing  the

proper ty  and the  income fo r  tha t  one-year  per iod .  Here ,  ?o

inves tor  wou ld  have souqht  ou t  and ob ta ined da ta  on  the  t rends

a f f e c t i n g  t h e  p r o p e r t y ,  p r i n c i p a l l y  b y  r e v i e w i n g  i n f o r m a t i o n  f r o m

s e v e r a l  r e c e n t  y e a r s  o f  o p e r a t i o n .  T h e  p e t i t i o n e r ' s  e x p e r t  d i d

p r e c i s e l y  t h a t He rev iewed the  expense and income h is to ry  fo r

? --  In  J -ayman '  s  te rms ,
r e d u c e d  t o  d o l l - a r s ,  t o
v a l u a t . i o n ?  "

t h e  k e y  q u e s t i o n  i s :  " W h a t  w o u l - d  i t  t a k e ,
a t t r a c t  a  t y p i c a l  b u y e r  o n  t h e  d a t e  o f
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four  years,  wi th  specia l  a t tent ion to  the vacancy loss problem.

See .  f u r t . he r  d i scuss ion ,  i n f ra .

Ano the r  f l aw  i s  revea led  i n  t he  D is t r i c t ' s  de te rm ina t i on  o f

t he  cap i t a l i za t i on  ra te .

F o r  b o t h  t a x  y e a r s ,  e a c h  a s s e s s o r , s

incor rec t  because i t  does  no t  comporE

d e f i n i t i o n  o f  a  c a p i t a l i z a t i o n  r a t e ,  i . e .

cover payment of mortgage, pa)rment of

p r o v i s i o n  o f  a  f a i r  r e t u r n  o n  e q u i t . y .

cap i t a l i za t i on  ra te  i s

wi th  the Rock Creek

i t  is  not  h igh enough to

rea l  es ta te  taxes ,  and

F o r  t a x  y e a r  1 9 9 3 ,  t h e  t e s t i m o n y  s h o w s  t h a t  t h e  a s s e s s o r  m a d e

no pre tense o f  t ry ing  to  account  fo r  the  t .h ree  Rock  Creek  fac to rs .

H e  p l a i n l y  f a i l e d  t o  c o m p r e h e n d  t h e  p i v o t a l  i m p o r t a n c e  o f  c e r t a i n

a c L u a l -  m a r k e t  f o r c e s  o n  t h e  s u b j e c t  o f  a  f a i r  r e t u r n  t o  e q u i t y .

The assessor  cand id ly  acknowledged tha t  he  never  a t tempted to

es t imate  what  ra te  wou ld  be  recru i rpd  t .o  account  fo r  a  fa i r  re tu rn

t o  a n  o w n e r ' s  e q u i t y  i f  t h e  p r o p e r t y  w e r e  s o l d  o n  t h e  v a l u a t i o n

d a t e s .

Fur thermore ,  to  the  ex ten t  tha t  the  assessor  c la ims to  have

re l ied  upon "comparab le  sa les"  in fo rmat ion  in  de t .e rmin ing  the

cap i ta l i za t ion  ra te  and,  indeed,  the  va lue  o f  the  land por t ion

of  the  assessment  -  -  he  re l ied  upon sa les  in fo rmat ion  o f  j - r re levant

a n d  n o n - c o m p a r a b l e  p r o p e r t i e s .

A n o t h e r  a s p e c t  o f  t h e  a s s e s s m e n t  p r o c e s s  v i r t u a l l y  d o o m e d  t h e

s u f f i c i e n c y  o f  t h e  D i s t . r i c t ' s  c a p i t . a l - i z a t i o n  r a t e :  t h e  d e c i s i o n  b y

u n n a m e d  o f f i c i a l - s  i n  t h e  D e p a r t m e n t  t o  i n s t r u c l  a s s e s s o r s  t o  u s e  a

s u r v e y  o f  m a r k e t  i n f o r m a t i o n  r e g a r d i n g  a p a r t m e n t  b u i l d i n q s  t h a t
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were  geograph ica l l y  near  each o ther ,  bu t  wh ich  were  very  d i f fe ren t

i n  c h a r a c L e r .  T h e  g e o g r a p h i c a l  a r e a  w a s  k n o w n  a s  r r D 4 . '

The geograph ica l -  sec tor  tha t  was  denominated  r rD4 r r  in  th is

survey  inc luded RLA Southwest ,  Foggy Bot tom,  Cap i to l  H i l_ l ,  and

r rdowntown.  t l

The ac tua1 bas is  fo r  g roup ing  these ne ighborhoods together  has

not  been exp la ined by  the  D is t r i c t .  Hors tman emphas ized tha t .  they

are  d i f fe ren t  types  o f  ne ighborhoods in  severa l  respec ts ,  when

compared to  RLA Southwest .

The D is t r i c t  d id  no t  rebut .  Hors tman 's  observa t ion .  The

Dis t r i c t  d id  no t  p roduce any  w i tness  who was persona l ly

knowledgeabl-e about.  the draf t . ing of the survey or the reasons

under ly ing  the  group i -ngs  o f  ne ighborhoods.  There  is  no  bas is  fo r

the  Cour t  to  assume,  fo r  example ,  tha t  the  Depar tment  had any  fac ts

to  show tha t  rea l -  es ta te  va lues  in  Foggy Bot tom are  c l -ose ly  s imi la r

to  those o f  RLA Southwest . .

There  is  l - i kewise  no  bas is  fo r  the  Cour t  to  assume (as  the

Depar tment  must  have done)  tha t  the  mul t i -s to ry  apar tment  bu i ld ings

found in  these four  a reas  are  ac tua l l y  in  compet i t ion  w i th  each

other ,  such tha t  they  fo rm a  marke t .  o r  sub-marke t .4  On ly  th is

k ind  o f  assumpt ion  wou1d make the  survey  mean ing fu l .  In  the  end,

*Anyone,  inc lud ing  an  ind iv idua l  assessor ,  shou ld  wonder  why
Foggy Bot tom (w i th  i t s  luxury  h igh  r i ses  such as  Co lumbia  P laza  and
Watergate)  i s  no t  more  read i l y  l inked w i th  Fores t  H i I Is  ra t .her  than
RLA Southwest ,  wh ich  is  peppered w i th  pub l i c  hous ing  complexes .
T h e r e  a r e  n o  n r r l r l  i r -  h o r r q i n r r  r - o m n o t t n d s  i n  C h e w w  C h a s c -  F o r e S t  H i l l Sy u v r  v r r q u u  /  r

or  upper  Connect icu t  Avenue.  The lack  o f  ev idence on  the  des ign  o f
l -  he  c r r r \ r p \ ;  . t r . rm r ' ) r a )m i  qeq  l _  he  r , ' ^ ' i  - 1 -F  F l ^ - t s  . . i  r h t  l r c  c r i  r r cn  J -  a  f  l r o  q r r r \ /A \ /* - . . r P ! v [ r f , D s D  u r l u  w E I 9 f r L  L l l a L  t L t f Y r r u  v s  Y r v c l l  L v  L r l E  D u r  v e y

o t h e r w i s e .
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the  Cour t  i s  fo rced to  conc lude tha t  the  ne ighborhood group ing  is

arb i t ra ry ,  based mere ly  upon s t ree t  boundar ies  ra ther  than

v e r i f i a b l e  e c o n o m i c  f a c t o r s  r e f l e c t i n g  s i m i l a r i t . y  o f  p r o p e r t i e s .

,Jones  tes t i f ied  tha t  he  der ived  a  vacancy  ra te  based upon

vacancy  in fo rmat ion  tha t  was  summar ized on  th is  survey .  Thus ,

vacancy  ra tes  fo r  Foggy Bot tom,  cap i t .o l  H i l I ,  and  'downtown '  were

combined w i th  vacancy  raLes  o f  RLA Southwest  p roper t . ies  in  o rder  to

prov ide  a  norm aga ins t  wh ich  the  sub jec t  p roper ty  was compared.

YeL,  even a  layman can recogn ize  tha t  these four  ne ighborhoods are

n o t  s u b s t . a n t i a l l y  s i m i l a r .  T o  b e  s u r e ,  t h e s e  a r e a s  n e e d  n o t  b e

p e r f e c t  m i r r o r  i m a g e s  o f  e a c h  o t h e r .  H o w e v e r ,  t h e r e  d i f f e r e n c e s

s h o u l - d  b e  e n o u g h  t o  c o m p e l  t h e  D i s t r i c t ,  i f  i t  c a n ,  t o  m a k e  a

b e t t e r  e x p l a n a t i o n  o f  t h e  g e n e s i s  a n d  d e s i g n  o f  t h i s  s u r v e y .

A fu r ther  p rob lem wi th  the  survey  is  tha t  i t .  inc l -uded a

var ia t ion  fac to r  o f  ten  percent .  on  e i ther  s ide  o f  the  med ian  tha t

w a s  c a l c u l a t e d .

T h e  D i s t r i c t  o f f e r e d  n o  f a c t u a l  b a s i s  f o r  t h e  s e l e c t i - o n  o f  a

var ia t ion  o f  ten  percent  as  opposed to  s ix  percent  o r  e l -even

percent .  Thus ,  the  h igh  and low vacancy  ra tes  were  der ived  in  an

ar l ^ r i f re r \ r  fash ion .  Noth ino  ' i  n  l -hc  fes1-  imonr . '  n f  c ' i  t l -r  - * - r r l _ o r r  .  l \ o L r r J _ r r r  _ *  _ . I e r  a s s e s s o r

demonst ra tes  o therw ise  .

There  i s  a  th i rd  i ssue

- * . . i  - ^ € , , ' l  - * l
D U r  V  E y  a >  4  r i l E d , l r _ L r I 9  !  L 1 t  c t ] 1 ( l

n f f e r e d  h r r  t - h e  D i s t r i C t  a S

c o n s i d e r e d  i n  t h e  s u r v e y .

tha t .  causes  the  Cour t  t .o  d iscount  the

a c c u r a t e  t o o l .  T h e r e  i s  n o  e v i d e n c e

+ -  n  t - l - r a  n : r t -  i  n ' r l  = r  ] - ' r r i ' l  z l  j  - ^ . j  t h a t  W e f ev u r  r s r r r Y  i

A l l  c h a t  t h e  a s s e s s o r  w a s a b l e  t o  s a y  i s  t h a t  t h e  s u r v e y  w a s
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rest r ic ted to  those proper ty  owners who repor t .ed in format . ion for

the par t icu lar  per iod covered by the survey.  Thus,  those persons

who conducted the survey may have missed a l together  cer ta in  data

t .hat  would d ispel  the genera l i t ies that  are set  for th  in  the range

of  vacancy rates.  For  example,  there is  no way to  know i f  the two

or  Lhree largest  apar tment  bu i ld ings ( in  any one or  a l - l -  o f  the four

neighborhoods)  were inc luded or  omi t ted in  the survey.  Data f rom

those proper t ies may have changed the survey resul - ts  i f  they had

been  i -nc luded .

Address ing t .h is  issue,  the Government  contends t .hat  the

Dist r ic t .  o f  Col -umbia Code prohib i t .s  the Dis t r ic t  f  rom ever

d ivu lg ing the ident i t ies of  the apar tment  bu i ld ings that .  were a

pa r t  o f  t he  su rvey .  Th i s  sweep ing  s ta temen t  i s  w rong .  The  s ta tu te

to  wh ich  the  D is t r i c t  a l l uded  p rov ides  i n  pe r t i nen t  pa r t :

A11 informat.ion submitted by a property owner
t .o  the Mayor  regard i -ng t ransfers of  ownership,
construct ion or  reproduct ion costs ,  and income
or economic benef iLs der ived f rom real -
proper ty  in  the Dis t r icL of  Columbia shal - I  be
accorded Lhe same conf  ident ia l i ty  as t .hat
appl ied to  Dis t r ic t  o f  Columbia income tax
re tu rns  unde r  S  47 -1805 .4  and  any  v i o l a t i on  o f
such conf ident iaJ- i ty  shal l  be punishable as
p rov ided  i n  subsec t i on  (e )  o f  sa id  S  47 -

I  x t t \  4

4 '7  D .C .  S  821 (d )  ( 2 )  ( 1990  Rep .  )  l emphas i s  supp ] i ed l  .  Th i s  s t a tu te

i s  i nappos i te  fo r  two  bas i c  reasons .

F i r s t ,  t he  mere  i den t i t y  o f  apa r tmen t  bu i l d ings  tha t  were

considered in  a survev is  cer ta in l -y  not  in f  ormat . ion that  was

l l q r r l - r m ' i  i - i -  a r l  h r r a  p r o p e r t y  o w n e r . "  T h e  s e f e c t i o n  o f  t h e  p r o p e r t i e s

w a s  d o n e  i n t e r n a l l y  b y  t h e  G o v e r n m e n t .  T h e r e  i s  n o  s u g g e s t i o n  t h a t
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the propert.y owners somehow nominaLed

bui ld ings to  be inc luded in  the survey.

f ,w i thout  knowing the
t l . r a  n o r a o n l _  r a a  r r r r i  a l - r - l  a

v  q !  f s v - v  /

w h i c h  b u i l d i n g  w a s  a t  t h e

or "submi t ted "  t he i r

t h e o r e t i c a l  o r  m a t h e m a t i c a l  o r i g i n s  o f
n o  o n e  c o u l d  e v e r  b e g i n  t o  e x t r a p o l a t e
h i o h  o r  l o w  e n d .

Second,  the mere ident i ty  o f  the proper t . ies is  not  the same

th ing as substant j -ve economic in format . ion that  is  propr ie tary  i r r

na tu re ,  ds  de f i ned  i n  the  s ta tu te  quo ted  above .

The real  concern of  an owner of  a  commerc ia l  proper t .y  is  that

a compet i tor  could use inapproprJ-ate,  publ ic  revelat ions about  that

owner 's  income and expenses in  order  to  make st rategic  changes in

i t s  own  lease  ra tes ,  t enan t  concess ions ,  i ncen t i ves ,  e t c .  He re ,  no

property owner could be harmed in that way by t.he mere

ident i f icat . ion of  the proper t ies in  the survey.  The need for

con f i den t i a l i t v  o f  t hese  i den t i t i es  i s  non -ex i s ten t .

f ron ica l l y ,  anyone who might  a t .Lempt  to  fe r re t  ou t  vacancy

in fo rmat ion  about  a  par t . i cu l -a r  p roper ty  in  th is  survey  wou ld  be

s tymied by  the  arb i t ra ry  ten  percent  var iab le .  The unexp la ined

percentage var iab le  fo r  the  h j -ghs  and lows serves  to  mask  the

u n d e r l y i n g  f a c t s . 5

The De Novo Fa i r  Marke t  Va lues .  The pe t i t ioner 's  exper t

p rov ided cogent  and prac t ica l  observa t ions  about  t .he  rea l - i t ies  o f

the  loca l  marke t  fo r  apar tment  bu i ld ings .  He d id  th is  in  the

contex t  o f  p rov id ing  an  op in ion  on  the  appropr ia te  deduct ions  f rom

t h e  N O I ,  a s  w e l l  a s  h i s  o p i n i o n  o n  t h e  e q u i t y  r e t u r n  f a c t o r  t h a t  i s

i n v o l v e d  i n  d e r i v i n q  a  c a p i t a l i z a t i o n  r a t e .

S ' i  c r n i f i r - , a n f l r , t -  M r -  H o r s f . m a n  f r r l l r , .  r F 1 . ' . ) ^ n 4 o a A  i - J - ' a  i 3 W n W a f d
J f Y r r r ! r u q f r u r J  /  l l ! .  r l v ! r  ! s 4 r /
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impact  o f  market .  forces on the subject  proper ty .  For  example,  he

(unl ike the assessor)  took care to  examine the real  reason why the

vacancy rat .e  was skyrocket . ing in  th is  par t icu lar  proper ty .  His

ana lys i s ,  i n  t u rn ,  demons t ra tes  tha t  i t  i s  m is lead ing  to  re l y  upon

vacancy rate in format ion of  a  conglomerat ion of  ne ighborhoods.

It woul-d appear that the survey grouped RLA Southwest together

wi th  ' rdowntown,  "  Foggy Bot tom and Capi ta1 Hi I l  on ly  because they

have abut t ing boundar ies.  HorsL.man emphasized that  t .he uniqueness

o f  Sou thwes t  c rea ted  a  d i s t i nc t  bas i s  upon  wh ich  to  d i f f e renL ia te

the subject  proper ty  f rom apar tment  bu i ld ings in  Foggy BoLLom,

Cap i t a l  H i l l ,  o r  " down town .  "

More  spec i f i ca l l y ,  Ho rs tman  tes t i f i ed  tha t  t he  ope ra t i ve

reason for  the growing vacancy rate in  the subject  proper ty  is  t .he

st rong compet i t ion f rom townhouse renta ls  and sa les oppor tuni t ies

a ?

nersons who.  bv rncome lLevel ,  are present  and potent . ia l
t he  sub jec t  p rope r t y ' s  un i t s  can  j us t  as  eas i r y  a f fo rd

townhouse in  soutbwest  fo r  l i t . t1e  more  money than the  cos t  to  ren t

a  un i t .  a t .  the  sub jec t  p roper ty .  Moreover ,  in  many i -ns t .ances ,  those

same poten t ia l  ren ters  can a l -so  a f fo rd  to  purchase a  t .ownhouse or

condomin ium out r igh t  because hous ing  pr ices  in  the  immedia te

ne ighborhood are  l -ow and in te res t  ra tes  had dec l ined subs tan t . ia l_ l_v

s i n c e  t h e  1 9 B O s .

renters of

to  rent  a
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The upshot  o f  these fac to rs  i s  tha t  the  vacancy  loss  t . rend o f

th is  p roper ty  i s  par t ry  a  resur t  o f  a  un ique marke tp lace  in

S o u t h w e s t  a n d  t h e  s u b j e c t ' s  p o o r  c o m p e t i t i v e  p o s i t i o n  w j - t h i n  t h a t

m a r k e t . p l a c e .  H o r s t m a n  c e r t a i n l - y  i m p l i e d  t h a t  a n y  p o t e n t i a l  b u y e r

o f  th is  bu i ld ing  wourd  on ly  buy  i t  a t  a  p r ice  tha t  was  1ow enough

t o  o f f s e t  t h e  e f f e c t s  o f  t h e  i m m e d i a t e  n e i g h b o r h o o d  c o m p e t i t i o n .

f n  t h e  C o u r t ' s  v i e w ,  t h e  s u b j e c t  p r o p e r t y , s  v a c a n c y  p r o b l e m  i s

n o L  a c t u a l l y  r e l a t e d  t o  t h e  m a r k e t  f o r c e s  t h a t  o t h e r w i s e  m i q h t

dr ive  the  vacancy  percentages  in  p laces  l - i ke  Foggy Bot tom or

C a p i t o l  H i l l .  f n  a n y  e v e n t ,  t h e  D i s t r i c t  o f f e r e d  n o  e x p e r t  w h o

cou l -d  p resent  a  d i - f fe ren t  in te rpre ta t ion  o f  the  evo l -u t ion  o f  the

S o u t h w e s t  m a r k e t  o r  w h o  c o u l d  c h a l l - e n q e  H o r s t m a n ' s  o b s e r v a t i o n s .

A second momentous  prob lem has  beset  th is  p roper ty .  Coup led

w i t h  t h e  s i d e - b y - s i d e  c o m p e t i t i o n ,  t h e  p r o p e r t y  i t s e l f  i s  b a d l y  i n

n e e d  o f  r e n o v a t i o n ,  d u e  t o  d e f e r r e d  m a i n t e n a n c e .

R e a I i s t i c a l l y ,  o D  t h e  t w o  v a l u a t i o n  d a t e s ,  t h e  s u b j e c t

proper t .y  was no t  a t t rac t - i ve  and i t s  worn  s t .a te  was a  prob lem.

Hors tman conc luded tha t  in  o rder  to  keep the  proper ty  p ro f i t .ab le  a t

a l l ,  i t  w o u l d  b e  n e c e s s a r y  t o  e m b a r k  u p o n  a  r e n o v a t i o n  p r o j e c t  a s

u n i t s  b e c a m e  v a c a n t .

Hors tman learned tha t  the  un i ts  wou ld  requ i re  many upgrades

a n r l  r e n l  a r - e m c n f  q  q t t r - h  : q  a n n l  i  ^ n . ' A q  r r l  r r m l - r i  - a  n ' l  : o f  o - . i  n n  n a r n a t -q r r s  ! e y r q e e l r r s r r L D ,  D u u r l  q D  q t / y r ! q r l u s D /  } / f u r r r v J t r y /  P r q D L g t I I r y /  u a ! t s / E L ,

a n d  m o r e .  T h i s  i s  a n  e x t e n s i v e  p r o j e c L ,  b u t  a  n e c e s s a r y  o n e .  H e

e s t i m a t e d  t h a t  s u c h  w o r k  w o u l - d  r e q u i r e  a n  e x p e n d i t u r e  o f  $ a , 0 O O  p e r

u n i t .  T h i s  f i g u r e  c o n t r i b u t e d  t o  t h e  e x p e n s e s  t h a t  h e  d e t e r m i n e d

s h o u l d  b e  r e c o g n i z e d  i n  t . h e  u l t i m a t . e  N O I  f o r  e a c h  t a x  y e a r .
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I t .  is  impor tant  a lso to  note that  ne i ther  assessor  who

tes t i f i ed  eve r  made  an  i n te r i o r  i nspec t i on  o f  t h i s  p rope r t y .  Th i s

was a major  shor t .coming,  in  v iew of  the age of  the bui l -d ing and t .he

f  act  that  no notab1e renovat ions were d isc l -osed on any of  thd

income and exoense forms.

I n  o t h e r  w o r d s ,  t h e  a s s e s s o r s  s h o u l d  h a v e  b e e n  s u s p i c i o u s

a b o u t  t h e  a c t u a l  c o n d i t i o n  o f  t h e  i n t . e r i o r  o f  t h e  b u i l d i n g ,  s i n c e

the owner had not been known to have upgraded the t .win bui ldings in

their  ent i re 32-ye.ar exisLence. Expenses f  or such upgrades woul-d

have been revealed in the annual-  income and expense st.at .ements that

are  submi t ted  to  the  Depar tment  o f  F inance and Revenue.  Hors tman,

on t .he  o ther  hand,  made a  thorough inspec t ion  o f  the  premises  and

d e m o n s t r a t e d  a  d e t a i l e d  k n o w l e d g e  o f  i t . s  l a c k  o f  e n e r g y  e f  f i c i e n c y

a n d  f h e ' i  m n a r - f  n n  s r r r - h  n r o h ' l c m s  h w  f h e  n a t u r e  o f  t h e  c o n s t r u c t i o n

i t s e l - f  ( m u c h  g l a s s )  .  C o l o r  p h o t o g r a p h s  i n  H o r s t m a n ' s  a p p r a i s a l

r e p o r t s  a m p l y  s h o w  t h e  f l o o r - t o - c e i l i n g  g l a s s  w a l l s  o n  e a c h  l i v i n g

a

u n i t  f  l - o o r .  o

T h e  i n c o m e  a n d  e x p e n s e  h i s t o r y  o f  t h i s  p r o p e r t y ,  i n c l u s i v e  o f

I  he  \ /a  can. :v  h ' i  s t  o rw .  re f  lec ts  a  t rend tha t  wou ld  have been aL 1 1 v  v v L  
I  t

s i g n i f i c a n t  n e g a t i v e  f a c t o r  i n  a n  i n v e s t o r ' s  d e c i s i o n  t o  b u y  t h e

n
proper t y  on  the  da te  o f  va lua t i on  i n  e i t he r  t ax  yea r . '  The

6 t h .  I a c k  o f  e n e r g y  e f f i c i e n c y  ( p a r t i c u l a r l y  b e f o r e  t . h e
c o m p l e t i o n  o f  r e n o v a t i o n s )  i s  r e l e v a n L  t o  t h e  c o s t  o f  p a y i n g  f o r
u t i l i t i e s .  T h i s  i s  e s p e c i a l l y  s o  i n  t h e  b u i l d i n g ,  s u c h  a s  t h e
s u b j e c t  p r o p e r t y ,  w h e r e i n  t h e  u t i l i t i e s  a r e  n o t  p a i d  i n d i v i d u a l l y
b y  t h e  t e n a n t s  t h r o u g h  s e p a r a t e  m e t e r i n g .

' I n  c r o s s - e x a m i n i n g  H o r s t m a n ,  G o v e r n m e n t  c o u n s e l  i m p l i e d  t h a t
t h e  s o - c a I l - e d  " r e n t  c o n t r o l "  s t a t u t e  ( f o u n d  i n  T i L l - e  4 5  o f  t h e
C o d e )  p e r m i t s  t h e  o w n e r  o f  c h i s  p r o p e r t y  t o  f i n a n c e  t h e  c o s t  o f
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u n d e n i a b l e  t r e n d  i s  t h a t  b e t w e e n  1 9 8 9  a n d  1 9 9 1 ,  t h e  v a c a n c y  r a t e

f o r  t h i s  p r o p e r t y  h a d  a l m o s t  d o u b l e d .  T h i s ,  a I o n e ,  i s  r a t h e r

a l a r m i n g  i n  l i g h t  o f  L h e  u n d i s p u t e d  f a c t  t h a t  t h e  b u i l d i n g ' s  r e n t

leve ls  were  c lear ly  be l -ow the  ren t  feve ls  t .ha t  were  au thor ized  by

I a w .  I n  o t h e r  w o r d s ,  p o t e n t i a l  t e n a n t s  w e r e  n o t  b e i n g  r e p e l l e d

because the  ren ts  were  excess ive .8  Rat .her ,  the  prob lem vgas  t .ha t .

n e x t - d o o r  c o m p e t i t i o n  w a s  s i m p l y  a  b e t t e r  o v e r a l l  b a r g a i n .

renovat ions  over  a  per iod  o f  t ime th rough increased ren ts .  The
Dis t r i c t .  t .hus  imp l ied  tha t  Hors tman had recommended an
u n n e c e s s a r i l y  d i r e c t  o u t l a y  o f  m o n e y .  T h e  s t a t u t e  t h a t  p e r m i t s
r e n t a l  i n c r e a s e s  t o  p a y  f o r  r e n o v a t i o n s  i s  4 5  D . C .  S  2 5 2 0  ( 1 9 9 6
Rep l  .  )  I t  p rov ides  in  per t inent  par t  t .ha t  the  Rent  Admin is t . ra to r
"may approve a  renL ad jus tment  to  cover  the  cos t  o f  cap i ta l
improvements  Lo  a  ren ta ]  un i t  o r  hous ing  accommodat ion  i f :  (1 )  The
improvement  wou l -d  p ro tec t  o r  enhance the  hea l th ,  sa fe ty ,  and
s e c u r i t y  o f  t h e  t e n a n t s  o r  t h e  h a b i t a b i l i t y  o f  t h e  h o u s i n g
a c c o m m o d a t i o n .  .  .  "

Th is  s t .a tu te  i s  no t  a  panacea fo r  the  renovat ion  expenses  o f
t h i s  p r o p e r t y  b e c a u s e ,  a s  H o r s t m a n  t e s t i f i e d ,  t h e  m e r e  f a c t .  t h a t  a
land lo rd  i s  lega I ly  permi t ted  to  charge h igher  renL does  no t
g u a r a n t e e  t h a t  a n y  p o t e n t i a i  t e n a n t  i n  t h e  m a r k e t p l a c e  w i l l
a c t u a l l y  c h o o s e  t o  p a y  i t . .  T h e  s t a t . u t e  i s  n o t .  a  d i r e c t  a n d
immedia te  subs idy ,  ?s  such.  Moreover ,  h igher  ren ts  fo r  th is
par tJ -cu la r  p roper ty  wou ld  on ly  h igh l igh t  the  compara t ive  "barga ins"
to  be  found j -n  the  same ne ighborhood,  as  descr ibed ear l ie r  here in .

The who le  no t ion  o f  ra is ing  ren ts  to  pay  fo r  renovat . ions  is  a
m a t t e r  t h a t  i s  c o m p l e x  b e c a u s e  c e r L a i n  p u b l i c  p o l i c y  i n t e r e s t s  a r e
invo lved.  The D is t r i c t  o f  Co lumbia  Cour t  o f  Appea ls  has  he ld  tha t
t h e  p u r p o s e  o f  S e c t i o n  2 5 2 0  i s  n o t  t o  p a y  f o r  c o s m e t i c  c h a n g e s  o r
to  fund renovat ions  " tha t  a re  newer  than those tha t  they  rep lace ,
or  because the  proposed improvements  w i l l  add  new fea tures  in  the
hous ing  accommodat ion  wh ich  do  no t  p resent ly  ex is t .  "  F t  .  Chap l - i - t t
A s s o c i a t e s  v .  R e n t a l  H o u s i n o  C o m m i s s i o n ,  6 4 9  A . 2 d  I 9 7 6 ,  1 0 8 1  ( D . C .
i 9 9 4 )  .  r n s t e a @  i  s e c C i o i  z s z o  i n c r e a s e  i s  t o  i m p r o v e
" h a b i t a b i l i t y "  w h i l e  i n s u r i n g  t h a t  s u c h  a  c h a n g e  w i l l  n o t .  " s e r v e  t o
e r o d e  t h e  a v a i l a b i l i t y  o f  m o d e r a t e l y - p r i c e d  h o u s i n g . "  I d .  O n
b a l a n c e ,  t h e  p u r p o s e  o f  t h i s  p r o v i s i o n  o f  t h e  " r e n t  c o n t r o l "
s t a t u t e  i s  n o t  t o  m a k e  t h e  b u i l d i n q  m o r e  v a ] u a b l e  f o r  t h e  b e n e f i t
o f  a n  i n v e s t o r - .

F - ,
" T h e  o w n e r ,  t h u s ,  d i d  n o t  s e e m  t o  b e  t h w a r t e d  i n  a n y  w a y  b y

t h e  r e n t  c o n t r o -  l - a w .
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unden iab le  L rend  i s  t ha t .  be tween  1989  and  1991 ,  t he  vacancy  ra te

fo r  t h i s  p rope r t y  had  a lmos t  doub led .  Th i s ,  a lone ,  i s  ra the r

a larming in  l ight  o f  the undisputed fact  t .hat  t .he bui ld ing 's  rent

level -s  were c lear ly  be low the rent  levels  that  were aut .hor ized by

law .  In  o the r  words ,  po ten t i a l  t enanLs  were  no t  be ing  repe l l ed

because  the  ren ts  were  excess i ve .S  Ra the r ,  t he  p rob lem Was  tha t

nexL -door  compe t i t i on  was  s imp ly  a  be t te r  ove ra l l -  ba rga in .

renovat ions  over  a  per iod  o f  t i -me th rough increased ren ts .  The
Dis t r i c t  thus  imp l ied  tha t  Hors tman had recommended an
u n n e c e s s a r i l y  d i r e c t  o u L 1 a y  o f  m o n e y .  T h e  s t a t u t e  t h a t  p e r m i t . s
r e n t a l  i n c r e a s e s  t o  p a y  f o r  r e n o v a t i o n s  i s  4 5  D . C .  S  2 5 2 0  ( 1 9 9 5
Rep l .  )  I t  p rov ides  in  per t inent .  par t  tha t  t .he  Rent  Admin is t . raLor
"may approve a  ren t  ad jus tment  to  cover  the  cos t  o f  cap i ta l
improvements  to  a  ren ta l  un i t .  o r  hous ing  accommodat . ion  i f :  (1 )  The
improvement  wou ld  p ro tec t  o r  enhance the  hea l th ,  sa fe ty ,  and
secur i ty  o f  the  tenants  o r  the  hab i tab iJ - i t y  o f  the  hous ing
a c c o m m o d a t i o n .

T h i s  s t a t u t e  i s  n o t  a  p a n a c e a  f o r  t h e  r e n o v a t . i o n  e x p e n s e s  o f
t h i s  p r o p e r t y  b e c a u s e ,  a s  H o r s t m a n  t e s t i f i e d ,  t h e  m e r e  f a c t  t h a t  a
I a n d l o r d  i s  l e g a I l y  p e r m i t t e d  t o  c h a r g e  h i g h e r  r e n t  d o e s  n o L
g u a r a n t e e  t h a t  a n y  p o t e n t i a l  t e n a n t  i n  t h e  m a r k e t p l a c e  w i l l
a c t u a l l y  c h o o s e  t o  p a y  i t .  T h e  s t a t u t e  i s  n o L  a  d i r e c t  a n d
i m m e d i a t e  s u b s i d y ,  a s  s u c h .  M o r e o v e r ,  h i g h e r  r e n t . s  f o r  t h i s
par t i cu la r  p roper ty  wou ld  on ly  h igh l igh t  the  compara t ive  "barga ins"
to  be  found in  the  same ne ighborhood,  as  descr ibed ear l - ie r  here in .

The who l -e  no t . ion  o f  ra is ing  ren t .s  to  pay  fo r  renovat ions  is  a
m a t t e r  t h a t  i s  c o m p l e x  b e c a u s e  c e r t a i n  p u b l i c  p o J - i c y  i n t e r e s t s  a r e
invo lved.  The D is t r i c t  o f  Co lumbia  Cour t  o f  Appea ls  has  he ld  tha t
the  purpose o f  Sec t ion  2520 is  no t  Lo  pay  fo r  cosmet . i c  changes or
to  fund renovat ions  " tha t  a re  newer  than those tha t  they  rep lace ,
or  because t .he  proposed improvements  w i l - l  add  new fea tures  in  the
h o u s i n g  a c c o m m o d a t i o n  w h i c h  d o  n o t  p r e s e n t l y  e x i s t .  "  F t .  C h a p l i n
A s s o c i a t e s  v .  R e n t a l -  H o u s i n q  C o m m i s s i o n ,  5 4 9  A . 2 d  I 9 7 6 ,  1 0 8 1  ( D . C .
i 9 % )  .  I t * t e r  S Z O  i n c r e a s e  i s  t o  i m p r o v e
" h a b i t a b i l i t y "  w h i l e  i n s u r i n g  t h a t  s u c h  a  c h a n g e  w i l - I  n o t  ' r s e r v e  t o
e r o d e  t h e  a v a i l a b i l i t y  o f  m o d e r a t e l y - p r i c e d  h o u s i n g . "  I d .  O n
l - ^ r  - - ^ ^  F L ^  n i l r n o s F  o f  f  h i  s  n r o v . i  s i  o n  O f  t h e  " I . e n t  C O n t f O l , 'u a r a l l u g ,  L l l E  P q ! l / u J g  v !  L l r r D  y ! v v  ! D l v l

s L a t u t e  i s  n o t  t o  m a k e  t . h e  b u i l d i n q  m o r e  v a l u a b l e  f o r  t h e  b e n e f i t
o f  a n  i n v e s L o r .

Brh .  owner ,  t .hus ,  d id  no t  seem to  be  thwar ted  in  any  way by
t h e  r e n f  c o n t r o i  l a w .
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In  a  very  rea l i s t i c  way ,  t .he  f  a i r  marke t .  va1ue o f  t .h is

proper t .y  as  to  bo th  va lua t ion  da tes  is  dependent  upon the  very

i s s u e s  t h a t  t h e  a s s e s s o r s  n e v e r  e x p l o r e d  a t  a l l - .  T h e  c u e s  w e r e

a l w a y s  t h e r e .  T h e y  w e r e  n o t  s u b t l e .

The appra ised va lues  tha t  were  ca l -cu l -a ted  by  Hors tman are  we l l

suppor t .ed .  Whi le  t .he  D is t . r i c t  p resented  no  exper t  o f  i t s  own to

cha l lenge h is  op in ions ,  the  Cour t  has  dec ided tha t  t .he  CourL  does

not  need to  resor t  to  the  appo in tment .  o f  any  independent  exper t  in

o r d e r  t o  a d j u d i c a t e  t h i s  c a s e .  T h e r e  i s  n o  s o u n d  r e a s o n  t o  r e j e c t

h is  appra isa ls  and the  Cour t  w i I I  adopt  them as  the  de  novo va lues .

The ins tan t .  case is  an  occas ion  on  wh ich  t .o  eva l -ua te  c lose ly

t h e  D i s t r i c t ' s  a t t e m p t  t o  d e f e n d  i t s  a s s e s s m e n t  w i t h o u t  a n y

r e ' l  i a n r - e  r r 1 . ) n  a n  e x n e r f  w i f n e s s  a t  t r i a l .  T h i s  w a s  n o L  s u c c e s s f u l

and the  Cour t  pauses  to  se t  fo r th  more  exp l i c i t l y  why  exper ts  a re

u s u a l l y  n e e d e d ,  o n c e  a  P e t i t i o n e r ' s  c a s e  h a s  s u r v i v e d  a  m o t i o n  f o r

d i r e c t e d  v e r d i c t  a t  t h e  e n d  o f  i t s  c a s e - i n - c h i e f .

F i r s t ,  i t  c a n n o t  b e  o v e r e m p h a s i z e d  t h a t  a n  a s s e s s o r  i s  n o t  a n

exper t  w i tness .  9  An add i t . iona l -  assessment ,  secured.  on ly  f  o r

' l  . :  t s . :  ^ ^ t s . i  ^ -r r u r y a L r v r r  y u r p o s e s ,  c a n n o u  b e  s u b s t i t u t e d  f o r  e x p e r t  t e s t i m o n y .

At  most ,  i t  denotes  no th ing  more  than a  se t t fement  o f fe r  tha t  was

n o t  a c c e p t e d .  V i e w e d  a n o t h e r  w d f ,  i t  m a y  b e  a n  a t t e m p t  t o  o f f e r

a v n o r l -  l - o c J .  i  m n n r r  t h r r - r r r c r h  , a  n a ) n - e w n o r i _u ^ } / s !  u  u 9 J u r r r r v r r l

l d l

I  r a ' i  n ' i  n a

h i s t  o r i ca l
Assesso rs
a Y n a r f  c

: n n r r  i  q : ' l*_Y_Y'

A 2  n o t  r e c e i v e  t h e  l e v e l  o fc t D > u > > u ! D /  q D  a  Y ! v u y r  e \

{ - } a a + -  ' i o  i - r r n i ^ = l l . r  f a r r n r l  i -  F } l ^ - o  - n n r 2 i q a r c  r r r h rt n a t  f  S  L f p r v e r r y  l v q r t u  I n  t n o s e  d r . y -  " . . J ,
L y ,  h a v e  q u a l i f i e d  a s  e x p e r t s  i n  S u p e r i o r  C o u r t .
h a v e  n o t  b e e n  a b l e  t o  p r o f f e r  t h e  u s u a l  q u a l i f i c a t i o n s  o f
s u c h  a s  c e a c h i n g  o r  p u b l i c a t i o n  e x p e r i e n c e  i n  t h e
i n d u s t . r y .
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S e c o n d ,  a  n e w  a f t e r - t h e - f a c t  a s s e s s m e n t  i s  o f  n o  v a l - u e  i n  a

t r ia l  de  novo w i thout .  accompany ing  exp lanat ion  f rom a  genu ine

exper t ,  to  ass is t  t .he  Cour t  in  f igur ing  ou t  exac t . l y  why  the  Cour t

s h o u l d  a c c e p t  i t  i n  l i e u  o f  P e t i t . i o n e r ' s  e x p e r t  a p p r a i s a l .

Th i rd ,  the  sub j  ec t  o f  commerc  j -a I  rea l -  es ta te  appra isa l -  i s

s u f f i c i e n t l y  t e c h n i c a l  t h a t .  i f  a s s e s s m e n t  a p p e a l s  w e r e  t r i e d  b e f o r e

ju r ies  no  one cou l -d  ser ious l -y  contend tha t  exper ts  a re  noL needed.

The D is t r i c t  o f  Co lumbia  Cour t  o f  Appea l -s  has  s ta ted  t .ha t  "exper t

t e s t i m o n y  i s  r e q u i r e d  w h e n  t h e  s u b j e c t  p r e s e n t e d  i s  ' s o  d i s t i n c t l y

r e l a t e d  t . o  s o m e  s c i e n c e ,  p r o f e s s i o n ,  b u s i n e s s  o r  o c c u p a t i o n  a s  t o

be bevond the  ken o f  the  averase f  avman.  '  r t  D is t . r i c t  o f  Co lumbia  v .

W h i t e ,  4 4 2  A . 2 d  I 5 9 ,  L 6 4  ( D . C .  L 9 8 2 ) ,  q u o t i n g  H u q h e s  v .  D i s t r i c t  o f

C o l u m b i a ,  4 2 5  A . 2 d  1 2 9 9 ,  1 3 0 3  ( D . C .  1 9 8 1 )  .  T h i s  C o u r t  i s  c o n v i n c e d

t h a t  t h e  s u b j e c t  o f  c o m m e r c i a l  r e a l  e s t a t e  a p p r a i s a l  e a s i l y  f a l l s

in t .o  th is  ca tesorv .

A s  f i n d e r s  o f  f a c t  o n  t e c h n i c a l  i s s u e s ,  j u d g e s  a r e  i n  t h e

shoes o f  a  layman and are  equa l ly  in  need o f  exper t  ana lys is .

There  is  no  less  o f  a  need fo r  exper ts  in  t .hese cases  than in

t r i a l s  i n v o l v i n g  m e d i c a l  m a l p r a c t i c e .

T h e r e  m a y  b e  o c c a s i o n a f  c a s e s  i n  w h i c h  t h e  D i s t r i c t  c h o o s e s  t o

d e f e n d  i t s e l f  o n l y  t h r o u g h  c r o s s - e x a m i n a t i o n  a n d  o r a l  a r g u m e n t .

T h i s  i s  a  t a c t . i c a l  c h o i c e .  I t  i s  n o t  i m p r o p e r ,  d s  s u c h .  I t  i s

h igh ly  r i sky ,  however ,  when a  Pet i t ioner  i s  re ly ing  on  exper t

t e s t i m o n y .

I n  t h e  i n s t a n t  c a s e ,  t h e  m o r e  r e c e n t  a s s e s s m e n t  d e v e l o p e d  b y

M s .  C l a r k  w a s  a f f l i c t e d  w i t h  t h e  s a m e  k i n d s  o f  d e f e c t s  t h a t  p l a g u e d
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t h e  o r i g i n a l -  a s s e s s m e n t  f o r  t a x  y e a r  1 - 9 9 4 .  H e r e ,  M s .  C l a r k ' s  r a t e

d id  no t  comply  w i th  Rock  Creek  and she made no a t tempt  to  jus t i f y

w h y  s h e  d i d  n o t  a t . t e m p t  t o  a p p l y  t . h e  d e f i n i t i o n  o f  a  c a p i t a l i z a t i o n

r a f e  T h r r s  h e r  v a l u a t i o n  e a n  b e  r e - i e c f . e d  f o r  t h i s  r e a s o n  a l - o n e .

Given the  Super io r  Cour t ' s  pub l i shed and unpub l ished op in ions

o n  t h e  r a L e  i s s u e  i n  a s s e s s m e n t  a p p e a l s  o f  t h e  p o s t - R o c k  C r e e k

. r " ,10  th "  Government  had to  have known about  the  Rock  Creek

r e q u i r e m e n t s  p r i o r  t o  u s i n g  h e r  t e s t i m o n y  a t  t r i a l .  A c c o r d i n g l y ,

there  is  no th ing  to  be  ga ined by  pro f fe r ing  an  assessment  tha t  does

not  compor t  w i th  Rock  Creek .

Ms.  C lark 's  tes t imony was unhe lp fu l  to  the  Government  because

she revea l -ed  an  un for tunate  fac t  about  the  se t t inq  in  wh ich

a s s e s s o r s  p e r f o r m  L h e i r  f u n c t i o n  ( o r  a t  l e a s t  h o w  t h e y  p e r f o r m e d

d u r i n g  t h e  p e r i o d s  i n  q u e s t i o n )  .  E s s e n t i a l l y ,  s h e  a c k n o w l e d g e d

t h a f  f  h e r . r  a r e  n o t  i n f o r m e d  o r  t r a i n e d  a b o u t  a n n e l  I  a L e  d e c i s i o n se r r v r

t h a t  a r e  c l e a r l y  a  s o u r c e  o f  l e g a I  r e q u i r e m e n t s  f o r  t h e  c o m p o s i t i o n

o f  t a x  a s s e s s m e n t s .

S h e  s t a t e d ,  i n  e f f e c t ,  t h a t  a s s e s s o r s  l i m i t  t h e i r  a n a l y s e s  t o

what  i s  l i te ra l l y  requ i red  by  the  D is t r i c t  o f  Co lumbia  Code and

tha t  no  one ins t ruc ts  them (or  expec ts  them)  to  change the i r

a s s e s s m e n t  p r o c e d u r e s  i n  l i g h t  o f  d e v e l o p i n g  c a s e  l a w .  A p p e l l a t e

case dec is ions  such as  Rock  Creek  and Wash i -ng ton  Shera ton  are

l o E x a m p l - e s  a r e :  S q u a r e  3 4 5  A s s o c i a t e s ,  L . P .  v .  D i s t r i c t  o f
C o l u m b i a ,  T a x  D o c k e t  N o .  4 6 7 0 - 9 0  ( M a y  2 2 ,  1 9 9 5 )  a n d  L ' E n f a n t  P l a z a
P r o p e r t i e s ,  I n c .  v .  D i s t r i c t  o f  C o l u m b i a ,  T a x  D o c k e t  N o .  4 8 2 2 - 9 L
( N o v e m b e r  2 2 ,  1 9 9 5 ) .  I n  s u c h  c a s e s ,  t h e  S u p e r i o r  C o u r t  h a s
s t r i c t l y  f o l l o w e d  a n d  e n f o r c e d  t h e  r a t . e  c o n c e p t  t h a t  w a s  e n u n c i a t e d
i n  R o c k  C r e e k .
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indeed cont ro l l ing  1aw,  des igned to  imp lement  what  the  leq is la tu re

has  mandated .  Fur thermore ,  th is  cont ro l l ing  case l -aw is  c lear ly

a imed a t .  the  hands-on work  tha t  i s  per fo rmed.  by  t .he  assessors

l - l t a m c o ' l r r o q  l n n l -  i - l - r o i  - ' l  = , ^ ^ ' ^ - - \u r r e r r l D s r v E D  r r r o t  t h e i r  l a w y e r s )  .

F i n a l l y ,  a l t h o u g h  M s .  C l a r k  w a s  f o r t h r i g h t  a n d  e a r n e s t  i n  h e r

tes t imony as  an  ind iv iduar  person,  she lacks  unders tand ing  o f

c e r t a i n  i m p o r t a n t  a n a l y t i c a l  c o n s i d e r a t i o n s .  F o r  e x a m p l e ,  s h e  w a s

incredu lous  a t  the  suggest ion  tha t  per fo rming  a  cash f low ana lys is

is  re levant  to  de termin ing  es t imated  marke t  va l -ue ,  even though

est imat .ed  marke t  va l -ue  (accord ing  to  s ta t .u te )  i s  supposed to  be  the

p r i c e  t h a t  t h e  p r o p e r L y  c o u l d  c o m m a n d  i f  o f f e r e d  f o r  s a l e .

Log ica l l y ,  a  po ten t ia l  purchaser  wou ld  want  to  know whether  a

p r o p e r t y  w a s  f u n d a m e n t a l l y  p r o f i t a b l e  o r  u n p r o f i t a b l e ,  l o o k i n g  a t

a  t rend or  t rack  record .  Yet ,  c fa rk  seemed perp lexed tha t  anyone

w o u l d  b o t h e r  t o  p e r f o r m  a  c a s h  f l o w  t e s t  w h e n  a t t e m p t i n q  t o

e s t . a b l i s h  a  m a r k e t  v a l u e .

I n  a n y  e v e n t ,  C l a r k  t e s t i f i e d  t h a t  a s s e s s o r s  d o  n o t  p e r f o r m

c a s h  f l o w  a n a l y s e s  f o r  r e a s o n s  o f  " p o ] i c y .  "  s h e  c o u l d  n o t  e x p l a i n

t h e  t h e o r y  o r  j u s t i f i c a t i o n  o f  s u c h  a  p o l i c y .

A  f ina l  word  must  be  sa id  about  the  unusua l  pos i t ion  tha t  the

G o v e r n m e n t  t o o k  i n  p r e s e n t i n g  C 1 a r k ' s  n e w l y  c r e a t e d  , ' a s s e s s m e n t u  t o

t h e  C o u r t  d u r i n q  t r i a l .

Le t  there  be  no  doubt  tha t  the  on ly  assessment  tha t  the

s u b j e c t  o f  a  S u p e r i o r  C o u r t  a p p e a l  i s  t h e  a s s e s s m e n t  t h a t  w a s

^ ^ t s r r ^ r ' r "  " ^ ^ r  t o  b i I I  t h e  P e t i t i o n e r  f o r  - i f  s  r e a ' l  n r c r n o r f  r - z  f  e r r c q  i nq u L u a f  r y  u > E \ l  u \ J  r J _ L _ L I  L t L E  r e L I L _ L U ] 1 e I  I ( , I  r L F  ! s a f  | J r u f , e *  _ J

t . h e s e  t w o  t a x  y e a r s .  T h e  D i s t r i c t  p r o d u c e d  n o  t e s t i m o n y  a b o u t  t h e
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wor th  o r  cor rec tness  o f  the  or ig ina l  tax

d u r i n g  i t s  d e f e n s e  o f  t h i s  c a s e .

T h e  t . a c t i c  o f  c a l l i n g  M s .  C l - a r k  a s

r c f  r n q n c r . f  ^ n  o l ' r l  i  c r r r e  a f  f  e m n t  f  o  o f  f  e r :  av e l / e v e  t

= l  l -  n a a l -  l r o r

year  L994  assessmen t

a  w i t ness  was ,  i n

d i f f e ren t  assessmen t

The Ass is tan t  Corpora t ion  Counse l  represented  to  the  Cour t ,  as

a  pre l im j -nary  mat te r  a t  Lhe commencement  o f  the  Lr ia l - ,  Lhat  the

Dis t r i c t  r rwas  prepared to  suppor t  "  the  new assessment  tha t  was

produced by Clark. The Government ignored and abandoned t .he

o r i g i n a l  a s s e s s m e n L  i n  m o u n t i n g  i t s  d e f e n s e .  T h e  C o u r t ,  o r  t h e

r e c o r d ,  t r e a t e d  t h i s  s i t u a t i o n  a s  a  c o n c e s s i o n  t h a t  t h e  o r i g i n a l

assessment  was somehow incor recL  or  f lawed.  The D is t r i c t  d id  no t

o b j  e c t  .

T h e  m o r e  r e c e n t  s o - c a l l - e d  r r a s s e s s m e n t r r  t h a t .  w a s  o f  f  e r e d

f l " r r n r r a h  1 - h o  1 . a c l _  i m n n r r  n f  f ' l : r l l i q  n n l -  t . f a . -  n f  I a r ^ r  a n l ru r r ! v u y r r  u r l 9  u 9 p u r r L r v r r ) /  v !  v ! q ! r \  ! r  r r v u ,  a D  a  t t t a L L c l  v !  f , q w ,  a t t y

l eg i t ima te  subs t i t u te  fo r  t he  assessmen t  t ha t  ac t .ua l l v  caused  the

taxpayer  to  pay money to  the Dis t r ic t .  His t .ory  s imply  cannot  be

re-wr i t ten.  S ince Clark does not .  qual i fy  as an exper t  (and was noL

p r o f f e r e d  a s  s u c h ) ,

m e a n i n g l e s s .

t h e  p r e s e n L a t i o n  o f  h e r  t e s t i m o n y  w a s

The Government  shou ld  be  hereby  on  no t . i ce  t .ha t  th is  Cour t ,  in

t h e  f u t u r e ,  w i l l  n o t  e n t e r t a i n  t r i a l  t e s t i m o n y  c o n c e r n i n g  p o s t  h o c ,

" n e w "  a s s e s s m e n t s  t h a t  a r e  p r e p a r e d  b y  t h e  D e p a r t m e n t  o f  F i n a n c e

and Revenue.

T h e  D i s t r i c t  i s  b o u n d  b y  t h e  f a c t  t h a t  t h e  o r j - q i n a f  a s s e s s m e n t

i s  t h e  s o l e  s u b j e c t  o f  t h e  a p p e a l .  O t h e r  l a t t e r - d a y  a t t e m p t s  t o
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re - fo rmu la te  an  assessmen t ,  a t  bes t ,  wou ld  be  i nd i rec t  a t tempts  to

prov ide exper t .  test imony f rom non-exper ts .  This  pract ice wi l l -  not

be  pe rm i t t ed .

In  t .he  ins tan t  case,  th is  Cour t  a l lowed the  tes t imonv o f  C l ,a rk

t o  b e  p r e s e n t e d ,  p u r e l y  a s  a  d i s c r e t i o n a r y  m a t t e r  i n  o r d . e r  t o

insure  t .ha t  the  record  was c lear  as  to  what  her  tes t imonv d id  o r

d i d  n o t  e s t a b l i s h .  N o w ,  L h e  r e c o r d  i s  c l e a r .

Her t .est imony d id not  establ ish anyth ing that  e i ther  suppor t .s

the or ig ina l  assessment  or  casts  doubt  about .  the exper t ,  s

conc l -us ions .

Hav ing  exper imented w i th  the  admiss ion  o f  tes t imony concern ing

a "newrr  assessment ,  the  Cour t  i s  now conv inced t .haL such ev idence

s h o u l d  n o t .  b e  a d m i t t e d .

For  a l l -  o f  the  reasons  se t  fo r th  here in ,  the  Cour t  accords  no

w e i g h t  t o  t h e  n e w  a s s e s s m e n t  p r e s e n t e d  b y  C l - a r k .

The Pet i t ioner  has  success fu l l y  conv inced the  Cour t  tha t  the

or ig ina l  assessments  were  f lawed and tha t .  the  fa i r  marke t .  va lues

t h a t  w e r e  p r e s e n t e d  a t  t r i a l -  b y  P e t i t i o n e r  f o r  b o t h  t a x  y e a r s

shou ld  be  accepted  as  the  de  novo va lues  fo r  these assessment

a p c e a l s .

3ItE^oWHEREFORE,  i t  i s  by  the  Cour t  th is o f  , T A n r r a r r , ' .  1 9 9 7v  g r r g q !  
1  ,

ORDERED, ADJUDGED, AND DECREED that judgment shal- l -  be entered

in  favor  o f  the  Pet i t ioner  and t .ha t  the  es t imated  marke t  va lue  o f

f  h e  s r r h i e r - f  n r o n e r f  w  i  s  d e r e r m i n e d  a s  f o l _ l _ o w s :
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r L  t -

FURTHER ORDERED

s h a l l  b e  a d j u s t e d  t o

a n d  i t  i s

T a x  Y e a r  1 9 9 3

Land
fmprovements
T o t a l

T a x  Y e a r  1 9 9 4

Land
Improvements
I  V L q l

$ s7o,  ooo
s2 ,260 ,  000
$2 ,  830 ,  000

$  570 ,  000
s1 ,640 .000
$2 ,210 ,  000

tha t  t he  D is t r i _c t ,

re f l ec t  t he  va lues

s assessment .  record card

determj-ned by th is  Order ;

FURTHER ORDERED tha t  Respondent  sha l l  re fund to  pe t i t ioners

a n y  e x c e s s  t a x e s  c o l l e c t e d  f o r  t a x  y e a r  1 9 9 3  a n d  t a x  y e a r  r g 9 4  a n d

" s t u b  y e a r "  r e s u l t i n g  f r o m  a s s e s s e d  v a l - u e s  w h i c h  a r e  i n  e x c e s s  o f

t h e  v a l u e s  d e t e r m i n e d  b y  t h i s  O r d e r , .  a n d  i t  i s

FURTHER ORDERED tha t .  en t ry  o f  dec is ion  sha l I  be  w i t .hhe ld

p e n d i n g  s u b m i s s i o n  o f  a  p r o p o s e d  o r d e r  b y  p e t i t . i o n e r , s  c o u n s e l _ .

C o p i e s  m a i l e d  t o :

J o s e p h  F .  F e r g u s o n ,  J r . ,  E s q .
A s s i s t a n t  C o r p o r a t i o n  C o u n s e l _
4 4 L  4 t h  S t r e e t ,  N . W . ,  R o o m  6 N 7 5
W a s h i n g t o n ,  D . C .  2 O O O 1

M .
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G i l be r t  Hahn ,  J r .  Esq .
Tan ja  H .  Cas t ro ,  Esq .
Amram and  Hahn ,  P .C .
815  Connec t i cu t  Avenue ,  N .W. ,  Su i t e  601
Wash ing ton ,  D .C .20006

C laude t te  F l -uckus
Tax  O f f i ce r  IFY I I


