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FINDINGS OF FACT
CONCLUSTONS OF LAW, AND JUDGMENT

This case was t r ied upon the pet i t ion for  a  reduct ion of  the

real  proper ty  tax assessment  and refund of  excess taxes paid for

tax  yea r  L993 ,  and  responden t ' s  answer  the re to .  The  pa r t i es  f i l ed

st ipu lat ions pursuant  to  RuIe l -1  (b)  o f  the Tax Div is ion Rules of

th is  cour t .  Consj -der ing the record here in and the ev idence adduced

at  t r ia l ,  and having resolved a l l  quest ions of  credib i l i ty ,  the

cour t  makes the fo l lowing:

F ind ings  o f  Fac t

l - .  Pet i t ioner  Nat ional -  Press Bui ld ing Corporat ion owns the

sub jec t  p rope r t y  a t  529  l -4 th  S t ree t ,  N .W. ,  Square  254 ,  Lo t  53 ,  and

is  repons ib le  fo r ,  and  pa id ,  a I I  assessed  rea l  es ta te  taxes .

Pet i t ioner  t imely  appealed the tax year  L993 assessrnent  to  the

Board of  ReaI  Proper ty  Assessments and Appeals  ( r rBoardrr  )  ,  as

requi red by s tatute,  seeking a reduct ion in  the assessment  and a

refund of  taxes paid,  asser t ing that  the fa i r  market  va lue of  the

subject  proper ty  was less than the assessment  f igure.

2.  The subject  proper ty  is  located on the eastern edge of

downtown Washinqton known as both the centra l  bus iness d is t r ic t  or



Pennsylvania Avenue Development Corporation distr ict, south of the

East  End. Th is  newly  des i rab le  a rea  has  exper ienced a

considerabl-e arnount of construction and renovation activity. The

subject 's  locat ion is  excel lent ,  wi th  easy access to  shopping,  the

convent j-on center, other comnercial enterpri-ses, and, most

important, Metro Center, the only transfer point for every Metro

I ine.  The h ighest  and best  use of  the subject  land is  development

as an of f ice s t ructure to  the maximum FAR al lowed by the s j - te 's  C-5

zon ing .

3 .  La r ry  Hoverma le ,  t he  D is t r i c t ' s  assesso r ,  t es t i f i ed  tha t

he per formed an independent  assessment  of  the subject  proper ty .  He

f i rs t  considered the three approaches to  va lue requi red by

statute-income, comparable sales, and cost-then selected the

income approach as the pr imary approach,  wi th  the comparable sa les

approach used as suppor t .  Mr.  Hovermal-e pr imar i l -y  re l ied upon the

L990 Incorne/Expense statement  and rent  ro I I  submi t ted by the owner,

a l though he rev iewed s imi lar  s tatements f rom the pr ior  two years.

4.  Mr.  Hovermale determined the land vaLue by reducing the

tax year  1,992 va lue by 18?.  This  percentage reduct ion was

determined by the Department frorn an analysis of both land sales

occurr ing in  the centra l  bus iness d is t r ic t  and the ext ract ion of

l -and va lues f rom improved sales data,  and was appl ied to  accurate ly

ref lect  the reduct ions exper ienced in  the Dis t r ic t  o f  Columbiars

real -  estate market .  This  was done independent ly  of  h is  vafuat ion

of  the fee s i rnp le va lue of  the subject  proper ty  based upon the

income approach.



5 .  I n  deve lop ing  h i s  assessmen t  f o r  t ax  yea r  l _993 ,  Mr .

Hoverma le  used  an  o f f i ce  ne t  e f fec t i ve  ren t  o f  932 .68 /sF  i n

pro ject ing econorn ic  i -ncome,  used an expense rate of  98/SF to

account for the higher-than-typical expense reported by the

subject, and a vacancy and credit loss rate of 42. He reviewed the

Income/Expense statements statutori ly required from aII property

owners ( they are cer t i f ied to  be comprete and accurate) ,  and the

net operating income he determined was less than that reported by

the owner.  Mr.  Hovermale test i f ied that  he d iv ided th is  f igure by

a  cap i t a l i za t i on  ra te  o f  9 . seo ,  w i t h i n  t he  range  o f  9 .25 -L1 .OO

percent deterrnined by the Department as appropriate for this tax

year .  He test i f ied that  h is  ra te was proper  for  the subject ,  g iven

i ts  excel rent  rocat ion,  good condi t ion resul t ing f rom a major

renova t i on  i n  1985 ,  and  i t s  t rea tmen t  as  a  1980s  bu i l d inq .  Mr .

Hovermale testi f ied that he accounted for tenant concessi-ons by

reducing the of f  ice income by l-4?-an amount equal to

$1r789ro0O--- - - -and that  leas ing comrniss ions were accounted for  in  the

$26 /SF  ne t  e f fec t i ve  o f f i ce  ren t  he  used  i n  h i s  ca l - cu la t i ons .

(More than two years after the owner subrnj-tted the original

rncome/Expense statements for  1990,  and even longer  for  the two

pr ior  years,  the owner submit ted amended Income/Expense statements.

As wi th  the or ig ina ls ,  these $rere aJ-reged to be accurate and

complete.  Mr.  Hovermal-e test i f ied that  h is  rev iew of  them did not

reveal  d j - f ferences substant ia l  enough to change h is  va luat ion.  )

Mr.  Hoverrnale der lved an assessed value for  the subject  o f  $ fZO

mi l l i on .



6.  Mr.  Hovermale 's  rev iew of  comparable sa les data suppor ted

h is  use  o f  t he  9 .52  cap i ta l i za t i on  ra te ;  i n  f ac t ,  t he  ra tes  f ro rn

the market showed a much lower rate than the one used. Further,

the do11ar-per-square-foot of net rentable area derived from the

sa les  con f i rmed  h i s  va lue  o f  $260 .28 /SF  o f  ne t  ren tab le  a rea  fo r

th is  bu i ld ing conta in ing approx imate ly  461- ,o45 square feet .

7 .  Pet i t ioner  f i rs t  o f fered the test imony of  Raj i  Shah,  dh

assj-stant building manager, who said he prepared the amended

statements.  He a l -so test i f ied that  he d id not  s ign the forms

subnj-tted to the Distr ict nor did he have any records of the

changed in format ion he repor ted.

8.  Pet i t ioner  next  o f fered the test imony of  Richard R.  Harps,

an exper t  appra iser ,  who test i f ied in  deta i l  about  h is  appra isa l

repor t .  In  h is  va luat ion of  the subject ,  Mr.  Harps s tated he

deduc ted  $604 ,2oo  f o r  t enan t  concess ions  and  $238 ,000  f o r  l eas ing

commiss ions.  He test i f ied he inc luded these deduct ions because

they were just i f ied and typ ica l  for  the mar lcet .  In  h is  development

of  h is  capi ta l izat ion rate,  he f i rs t  repor ted three comparable

sales whose overa l l  ra tes,  inc lud ing the tax rate,  averaged

approx imate ly  6.72.  Mr.  Harps ignored these,  however ,  and re l ied

on industry  publ icat ions that  gave nat ional  ra tes,  nat ional

mortgage commitments,  l i fe  insurance industry  data,  and investor

surveys.  Mr.  Harps concluded that  the basic  overa l l  capi ta l - i -zat ion

rate f rom the rnarket  was 8.252,  and the combj-ned capi ta l izat ion

ra te  v ras  10 .4?  when  the  tax  ra te  o f  2 .15?  was  added .  D iv id ing  th i s

in to h is  pro jected net  operat ing income of  $1-O.6 mi l l ion developed



h i s  va lue  o f  $1 -02  , 4oo roo0 ,  r ounded .

9.  Under  cross-examinat ion,  Mr.  Harps conceded severa l -

important points. He admitted that the amounts he used for tenant

concessions and leasing commissions appeared nowhere on any of the

original or amended Income/Expense forms submitted by the owner, or

in the f inancial reports prepared for the corporation by an

independent audit f  irrn. He stated he was rrtold'r they were

accounted f or in the audit reports, but adrnitted he coul-d not show

where they appeared. Likewise, h€ was unable to show amounts

to ta l l i ng  $842 ,2OO (o r  even  c lose  to  th i s  amoun t )  anywhere  on  the

forms sent  to  the Dis t r ic t .

10.  Under  fur ther  cross-examinat ion,  major  shor tcorn ings were

revealed with the j-ndustry reports upon which he rel i-ed to develop

his  capi ta l izat ion rate.  Mr.  Harps acknowledged he knew noth ing of

the propert ies used either in the natj-onal market survey or l- i- fe

insurance council  survey-what types of propert ies, where located,

i f  comparable to  subject  proper ty ,  the i r  condi t ion or  agHrucia l

data to  know f  or  meaningfu l  use in  developing capi ta l -  j -zat ion rates.

He a lso admi t ted knowing noth ing speci f ic  about  the investors

surveyed in the other reports he used.

l -1- .  When quest ioned about  the compar isons he in i t ia l ly  used

between the three cornparables and the subject ,  Mr.  Harps s tated

that  the overa l l  ra tes he prov ided were r rbefore the addi t ion of  the

tax  ra te . r r  He  va l -ued  the  sub jec t  a t  $227 /SF  o f  ne t  ren tab le  a rea ,

subs tan t i a l l y  be low  the  $229 /SF  to  $264 /SF  o f  ne t  ren tab le  a rea  o f

any of  the three comparables,  despi te  the subject /s  s ign i f icant ly



greater  523.78 net  rent /SF of  renta l  area (before the real  estate

tax payment) as compared with the much lower range for the

comparab les  o f  $15 .82  to  $L7 .46  ne t  ren t /SF  o f  ren ta l  a rea  (a l so

before the real  estate tax payment) .  Not  on ly  d id  Mr.  Hovermal-e

c lear ly  re fute th is  analys is ,  Mr.  Harps '  appra isa l  repor t  conf i - rms

the  assesso r ' s  s ta temen ts .  I n  h i s  d i scuss ion  on  page  94 ,  Mr .  Ha rps

uses the ter rn r rovera l l  ra ter r  as compr is ing the r rbas ic  overa l l  ra te

and  t he  t ax  ra te r r r p rec i se l y  t he  reason ing  t o  app f y  t o  t he r r sa le

overal l  raterr he shows for the comparables in the chart on that

page .  Th i s  con f i rms  Mr .  Hove rma le ' s  va lue  o f  $260 /SF  o f  ne t

rentabl -e area as accurate ly  re f lect ing the va lue for  the subject

proper ty .

Conclus ions of  Law

This cour t  has jur isd ic t ion over  th is  mat ter  pursuant  to  D.C.

Code  SS47 -825  and  47 -3303  (1 -990  Rep l . ) .  The  Supe r i o r  Cou r t ' s

rev iew of  a  tax assessment  is  de novo,  which necessi ta tes competent

ev idence to  prove the issues asser ted.  Wyner  v .  Dis t r ic t  o f

Co lumb ia ,  441  A .2d  59 ,  60  (D .C .App .  1980 ) .  Pe t i t i one r  bea rs  t he

burden of  prov ing that  the assessment  appealed f rom is  incorrect .

Sa feway  S to res ,  I nc .  v .  D i s t r i c t  o f  Co lu rnb ia ,  525  A .2d  2O7 ,  2LL

(D .C .App .  l - 987 ) .  Pe t i t i one r  has  no t  me t  t h i s  bu rden .

To  de te rm ine  the  assessed  va lue  fo r  t ax  yea r  1993 ,  ML .

Hovermale,  the assessor ,  re l ied upon the income approach,  and.  used

the comparable sa les to  suppor t  h is  overa l l  va lue.  Based upon an

analys is  of  the Income/Expense and rent  ro I I  data suppl ied by the

owner,  the assessor  determined an economic net  operat ing incorne.



The Depar tment  ca lcu lated the capi ta l izat ion rate range appropr ia te

for  tax year  1 '993 assessments f rom 1990-91 sa l -es of  Centra l

Business Di -s t r ic t  proper t i -es,  wi th  assessors us i -ng income/expense

data on each property to develop individual rates. Based upon this

ana lys i s ,  a  range  o f  9 .25 -L1 , .oz  was  es tab l i shed ,  f rom wh ich  Mr .

Hovermale se lected 9.5? as appropr ia te for  the subject .  suppor ted

by data f rom the rnarket ,  a  va lue of  $rzo mi- I l ion was establ j_shed

for  the subject  proper ty .

Mr.  Hoverrnare 's  analys is  was not  arb i t rary ,  and the cour t

found h is  test imony and documentat ion credib le .  rn  h is  test imony

expla in ing the development  of  h is  assessed.  va l -ue,  Mr.  Hovermale

expr ic i t ry  considered,  as requi red by s tatute,  the mat ter  o f

equarization-----ensuring that the property tax paid by one owner is

no more or  l -ess than that  pa id by the or i /ners of  s imi lar  proper t ies.

Based upon the ev idence presented,  th is  cour t  f inds the assessor 's

va lue suppor ted,  and that  pet i t ioner  has fa i red to  prove the

assessment  appealed f rom is  incorrect .

rn  evaluat ing the appra isa l  repor t  prepared by pet i t ionerrs

exper t ,  and h is  test imony,  th is  cour t  notes the inconsj -s tenc ies and

the absence of  suppor t  for  the concrus ions of  Mr.  Harps.

Par t icu lar ly  in  the three areas he ind icated problems wi th  the

assessor 's  va lue,  the cour t  found Mr.  Harps,  test imony

unpersuasive.  Mr.  Harps was prov ided no ev idence of  the amounts

for  tenant  concession and leas ing cornmiss ion costs  he deducted f rom

his net  operat ing income;  these f igures appeared nowhere in  the

or ig ina l  or  amended rncome/Expense repor ts  or  the audi ted f inancia l



statements of the corporation. Hi-s only evidence referred to what

others r rhad to ld  h in . I t  Even credi t ing h j -s  test imony,  Mr.  Hovermale

deduc ted  an  amoun t ,  $1 .8  rn i l - I i on ,  more  than  doub l -e  the  $840 ,o00  Mr .

Harps used.

As Mr.  Harps '  own appra isa l  repor t  demonstrates,  he was wrong

in d isput ing the capi ta l izat j -on rate data f rom the sa les he used

and the subject  proper ty .  He s imply  ignored the market ,  and re l ied

instead on var ious nat ional  survey data whose re l iab i l i ty  and

re levance,  par t icu lar ly  as re la ted to  of f ice bui ld ings in  the

Centra l  Business Dis t r ic t ,  he test i f ied were complete ly  unknown to

hin.  Fur ther ,  Mr.  Harps '  va lue of  $224/FAR great ly  undervalues the

subject ,  as shown again by the comparable sa l -es he used which so ld

at  substant ia l ly  h igher  va lues a l though averaging more than $6/SF

o f  n e t  r e n t a b l e  a r e a  l e s s  t h a n  t h e  s u b j e c t ' s  $ 2 3 / S F . A s a

consequence,  these inconsis tenc ies in  h is  test imony weakens h is

conc lus ion  o f  va fue ,  and  the  cou r t  p laces  I i t t l e  c red ib i l i t y  on  the

analys is  re f lected in  Mr.  Harps '  test imony or  appra isa l  repor t .

For  these reasons,  the cour t  f inds the rat ionale for  the

conclus ions reached by Mr.  Hovermale,  the assessor ,  and other

ev idence suppor t ing h is  pos i t ion persuasive and accepts them, and

re jec ts  the  ana lys i s  and  conc lus ions  o f  pe t i t i one r ' s  expe r t .

Accord j -ng ly ,  the cour t  f inds suppor t  for  the assessed value of  the

sub jec t  p rope r t y  o f  $ f zo ,000 ,000  f o r  t ax  yea r  1993 ,  w i t h

557 t953 ,L94  a l - l - oca ted  t o  t he  l and  and  i 62 ,O46 ,806  a l - l - oca ted  t o

irnprovements.

There fo re ,  i t  i s  by  the  cou r t ,  t h i s  o f  _  1994 ,



ORDERED that the estimated market value of the subject real-

p rope r t y  f o r  t ax  yea r  L993  i s  $ rzo ,  o0o ,  000 ,  w j - t h  $57  ,953  ,  ) , 94

a l l oca ted  to  the  l -and  and  $62 ,046 ,806  a l l oca ted  to  the

improvements.

J U D G E

Cop ies  to :

Joseph F.  Ferguson,  Jr .
Ass i s tan t  Corpo ra t i on  Counse l ,  D .C .
44L  4 th  S t ree t ,  N .W.
Wash ing ton ,  D .C .  20001 -

Richard W. Luchs,  Esqui re
L62O L  S t ree t ,  N .W.  ,  Su i t e  900
Wash ing ton ,  D .C .  2OO36

Lorra ine Br i t ton
Director ,  Depar tment  of  F inance and Revenue
44L  4 th  S t ree t ,  N .W.
Wash ing ton ,  D .C .  20001
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DISTRICT OF COLUMBIA

:  Tax  Docke t  No .  5750-93

Respondent .

MEMORJN{DI'M OPINION AI{D iN'DGMENT

This matter came on before the court upon the petit ion

for a part ial refund of real property taxes for Tax year

1993 .  The  rea l t . y  i n  d i spu te  i s ,  as  a  p rac t i ca l  ma t te r ,  an

of f ice bui ld ing known as the Nat ional  press Bui ld ing.  I t ,s

pr inc ipa l  tenant  is  the Nat ional  Press Cl t lb-

One of  the cr i t ica l  issues at  t r ia l  was t .he

s igni f icance of  the proper ty 's  h is tory  in  at tempt ing t .o

serv ice the unique tenant  populat ion of  th is  bu i ld ing.  The

court is required to examine closely t.he income and expense

experience of the property in determining whether the

D is t r i c t  o f  Co lumb ia  i nconec t l y  assessed  taxes .

A t r ia l  de novo was conducted before th is  Cour t .

Upon considerat ion of  the pet i t ion,  the ev idence

adduced at  t r ia l ,  and havipg resolved a l - l -  quest ions of



credibi l i ty, the Court makes the fol lowing f indings of

fact  and conclus ions of  law.

Findinqs of Fact

l - .  The par t ies s t ipu lated to  the fo l lowing facts

a t  P re - t r i a1 :

(a)  Pet i t ioner  is  the owner of  Lot  53 in

Sq"uare 254, together with the improvements thereon,

wi th  a s t reet  address of  529.L4. t -L , .  St reet . ,  N.W.;

(b) The amount of tax in controversy is

$2 ,4L4 ,770 ,  rep resen t i ng  the  rea l  p rope r t . y  t ax  fo r

which Pet i t ioner  was b i11ed for  the 1993 tax year .  This

includes the period beginning ,JuIy 1_, L992 and ending

June 30,  1993.  Pet i t ioner  pa id the 1993 real  
.proper ty

taxes under protest.,  in two equal instal lments on

Sep tember  15 ,  L992  and  March  31 ,  L993 ;

(c)  Pet i t . ioner  f i led an appeal  o f  the

assessment  for  tax year  1993 wi th  the Board of

Egual - izat ion and Review on or  about  Apr i l  15,  Igg2.  The

Board rendered a decision reducing the proposed

assessmen t  f o r  t he  P roper t y  f rom $ l_20 ,000 ,000  to

$11_2  , 3 t4 ,  886  .

2 .  The  tax  assesso r  f o r  t ax  yea r  1993  was  Mr .

Larry  Hovermale.  Mr.  Hovermale is  a  commerc ia l

assessor with the DepartmenL of Finance and Revenue

( t 'Depar t .ment" )  o f  t .he Dis t i ic t  o f  Columbia.  For  tax

year  1993,  Mr.  Hovermale test . i f ied that  he re l ied upon



the income approach to va1ue, wit.h some consideration

given to  the comparable sa les approach.  The Dis t . r ic t 's

overa l l  assessment  of  t .h is  proper ty  for  tax year  1993

was  $120 ,000 ,000 ,  w i t h  $57 ,953 ,L94  a l l oca ted  t o  t he

land and $62,046,805 a l located t .o  Ehe improvements.

3. Mr. Hovermal-e did not perform an inspect. ion

of  t .he bui ld ing in  connect ion wi th  h is  assessment  for

tax year  1993.  Fur t .hermore, ,  he d id not  make an

independent determinat. ion as t.o the land value of t .he

p roper t y  f o r  t ax  yea r  1993  ( i . e . ,  Lha t  componen t  o f  t he

tota l  assessment  at t r ibutabl -e to  land as opposed to the

improvements) .  fnstead,  wi th  respect  to  the l -and

value,  he accepted a d i rect ive developed by the Of f ice

of Standards and Review, Department of Finance and

Revenue, which simply reduced the value assigned to the

land f rom the pr ior  tax year ,  tax year  L992,  by a

ce r ta in  pe rcen tage .

The percentage reduction applied was namely

approx imate ly  e ight .een percent  (18?)  .  He had no

knowledge as to how this direct. ive was developed or on

what  bas is  t .he e ighteen percent  (18?)  ca lcu lat ion was

made.  Since he d id not  recaI l  hav ing been involved in

the assessment  of  the proper ty  for  any pr ior  Lax year ,

he was unable to  test i fy  as to  the correctness of  the

assessment of the land vahle for tax year i-992 from

which t .he e ighteen percent  (18?)  reduct ion was t .aken.



I

4 . At tr ial,  Mr. Hovermal-e acknowledged t.hat t.he

property is unique in that the buildingr, for the most

part.,  is divided into many sma11 suites occupied by a

very large number of tenants, specif ical ly in excess of

300 tenants.  In  addi t ion,  he test i f ied that ,  based on

his examination of the leases for the property, the

Lerms  o f  t he  l eases  ( i . e . ,  t he i r  du ra t i on )  were  sho r te r

than typical lease terms for.commercial_ tenants in the

marke t .

5. The anal-yt ical model through which the

assessment was made is commonly known as the

"capital ization of income approach, t '  or simply the

income approach.  I t  bas ica l ly  i -nvolves two steps:  ( f  )

determin ing.  the net .  operat ing income ("NOI ' , ;  o f  the

property and (2) dividing that. f igure by a

cap i t a l i za t i on  ra te . l /

Using the income approach, the assessor assumed a

ne t  ope ra t i ng  i ncome o f  $1 ,1 - ,299 ,962 .  Th i s  amoun t  was

determined by applying so-caIIed ' ,economici l  income and

expense data which he selected from the pert. inent Dat.a

Book provided t.o him by the Division of Standards and

l/There are t.wo other models t.hat are used in the appraisar of
commercial propert.y: ( l-) the "replacement cost approachil  or
I 'cost  approach,  "  and (2)  t .he "comparable sa les approachn or
r rsa les approach.  r '  fn  the instanf  case,  both the assessor  and the
Petit ioner's expert appraiser efrrployed the income approa'ch.
Thus,  the se lect ion of  t .he appra isa l  method is  not  a  bone of
con ten t i on  i n  t h i s  pa r t i cu la r  l i t i qa t i on .



Review within the Department of Finance and Revenue.?/

Mr. Hovermale had no knowledge whether t.he data

provided by the Off ice of Standards and Review was

t tmedian"  or  t ' t14>ica l , '  daLa.

Mr. Hovermale did not base his estimated value on

the actual income and expenses of the property. f t  is

apparent that each year, commercial taxpayers f i le

Income and Expense forms with the Department. This

in format ion is  f i ted a shor t  t ime af ter  the assessment

date i tse l f .  fn  the instant  case,  the assessor  d id  not .

have.  avai lab le t .o  h im (on the date of  the assessment)

the Income and Expense form that related to calendar

year 1-992. However, he did have access to the forms

fo r  ca lendar  yea rs  1989  ,  ! g90 ,  and  1991  ,  L f  he  had

cared to use them. The forms for Lhose years were

corrected in  Lg94,  pr ior  to  t r ia l .  See fur t .her

d i scuss ion ,  i n f ra .

6 .  The  assesso r  used  a  cap i ta l i za t i on  ra t .e  o f

n i ne  and  f l ve - t en ths  pe rcen t  ( 9 .5? ) .  Th i s

capi ta l izat ion rate was a lso se lected by h im f rom the

Pert inent  Data Book.  The det .erminat ion to  se lect  th is

capital izat. ion rate was due in part to an agreement

between Mr.  Hovermale and other  assessors wi th in  the

Department to apply the same rates to propert ies

2/ l rad i t ional ly ,
observed in the
occurr ino wi th

the term r reconorh icr r  re fers  t .o  what  is  bb ing
marketp lace genera l ly  not  what  is  actual ly

one par t icufar  proper ty-



Iocated in what is known as the Cent.ral Business

Dist r ic t .  ( ' rCBDrr) .  He acknowledged,  however ,  that ,  o f

the approximately 180 buildings in the CBD for which

Mr. Hovermale had assessment responsibi l i ty for Tax

Year l-993, none were comparable to the subject.

7  .  Fo r  t ax  yea r  1993 ,  t he  assesso r  essen t i a l l y

used data derived from other propert ies provided to him

by others in Lhe Department.. He then made a

mathematical calculation to determine the assessed

value of the subject property from such data provided

to him. The Distr ict of Columbia offered no t.estimonv

except  that  o f  Mr.  Hovermale.

8 .  The  Pe t i t i one r  p resen ted  i t s  case  i n  ch ie f

through the test imony of  two wi - tnesses,  Mr.  Raj iv  Shah

and Mr.  Richard R.  Harps,  MAf.  Mr.  Shah test i f ied that

he has been the assistant. property manager for the

proper ty  s ince 1990.  He ident i f ied income and expense

forms submit ted to  the DisLr ic t  o f  Columbia for  the

proper ty  for  ca lendar  year  1989 (Pet i t ioner ,  s  Exhib i t

1 , )  1990  (pe t i t i one r ' s  Exh ib i t  2 ) ,  and  1991

(Pe t i t i one r ' s  Exh ib i t  3 ) ,  wh ich  were  admi t . t ed  i n to

ev idence.  He then ident i f ied Revised Income and

Expense Forms dated May 5 ,  \994 (Pet i t ioner ,  s  Exhib i t

4)  ,  which were f i led wi t .h  the Dis t r ic t  o f  Columbia

a f te r  May  5 ,  L994 ,  bu t  p r i b r  t o  t he  t r i a l  o f  t h j_s  case .

Mr.  Shah expla ined t .hat  the reason for  the f i l inq of



Pet i t ioner 's  Exhib i t  4  was h is  d iscovery that  cer ta in

infoqmation contained in the original forms f i led by

the prior managemenL agent. had not, been accurately

presented.S/  He stated that  the rev is ions ref rected.

the actual experience of Lhe property and were based on

audi ted f inancia l  s ta tements. l /

9 .  Mr.  Richard R.  Harps,  MAf appeared as an

expert. witness on behalf of -pet. i t ioner. Respondent

st ipu lated to  Mr.  Harps '  qual i f icat ions as an exper t .

His  qual i f icat ions are set  for th  on page r -02 of  h is

appraisal report, admitt.ed into evidence as

Pe t i t i one r ' s  Exh ib i t  5 .

In  the opin ion of  Mr.  Harps,  the va lue of  t .he

proper ty  for  tax year  1993,  as of  January 1,  L9g2,  was

$102 ,400 ,000 ,  o f  wh i ch  $45 ,000 ,000  was  a t t r i bu tab le  t o

the  va lue  o f  t he  l and  and  g5? ,4oo ,000  was 'a t t . r i bu tab le

t.o the value of the improvements.

10.  fn  order  to  make h is  appra isa l  o f  t .he

proper ty ,  ML.  Harps,  in ter  a l ia ,  analyzed.  the

neighborhood, made a ful1 inspect. ion of the building,

f / r t  was rerevant .  for  the pet i t ioner  to  of fer  t .he test imony of
Mr .  shah  as  a  p re lude  to  the . tes t imony  o f  Mr .  Ha rps ,  t he  6xpe r t .
This  is  because Mr.  Harps ut i l ized the amended Exlense and.  rncome
forms,  not  the o1d ones,  in  per forming h is  appra i ia l .

! / trr.  shah had d.iscovered the errors himserf .  They included
mistaken i-nformation on various', i tems, one of whi6h was the
category of  r rvacancy and credi t " , l_oss.  r '  The Dis t r ic t  ra ised no
chal lenge to shah's  reasons for  making t .he correct . ions.  Hj -s
test imony is  not  rebut ted.



rev iewed the f loor  p lans of  the f in ished levels  of  t .he

building, studied the zoning applicable to the

property, performed an analysis of off ice market trends

and analyzed the economy in the CBD and the Washington

metropoli tan region. He described the property as a

part 13 and part 1,4 story, plus basements, mixed use

reta i l  and of f ice bui ld ing conta in ing 457,243 square

feet of rentable area

Based on the Annual Leasing Report for 1-991, there

are 349,489 square feet  o f  net  rentable area of  o f f ice

space ,  6 ! ,010 square feet  o f  net  rentable area of

reta i l  space and 46,744 square feet  o f  net  rentable

area occupied by the Nat ional  Press C1ub.  The reta i l

space consis t .s  of  an in ter ior  mal l -  on three levels

which is connected to the group of stores and service

p rov ide rs  known  as  the  "Shops  a t  Na t i ona l 'P lace , ' r  bu t

which is  not  connected to  t .he food cour t  a t  the Shops.

The Nat ional  Press Club occupies the 13th and 14th

f loors of  Lhe subject  bu i ld ing and was descr ibed as a

ma jo r  ud raw"  ( i . e . ,  a t . t r ac t i on )  t o  the  bu i l d ing ,  as  the

leading center  for  press act iv i ty  in  the Dis t r ic t  o f

Co]umbia.  Journal is ts  f  rom al l  over  the Uni ted States

and the wor ld  work and congregate in  th is  por t ion of

t.he building. The property was renovated during the

ea r l y  1980s .  :



With respect to the economy as of ,-Tanuary 1, 1992 ,

Mr. H,arps stated that the regj-on was in the grips of a

recession and t,hat the severe overbuilding by the real

estate industry and the movemenL away from public

sector employment combined to make the effects of the

recession more severe than ant ic ipated.  As a resul t ,

e f fect ive of f ice rents  had decl ined dramat ica l ly  by

th is  t ime and vacancies had increased substant ia l ly .9z

11.  In  addi t ion to  the incomparable Nat ional

Press Cl-ub which occupies two fu11 f loors of the

bui ld ing,  Harps test . i f ied to  the fo l lowing addi t ional

unique factors,  a I I  o f  which he bel ieved af fected the

value of t .he property.

F i rs t ,  the median s ize of  tenanted spaces in  the

bui ld ing is  588 sguare feet  and l - l -8  t .enants occupy less

than  5OO square  fee t  each .9 /  On ly  n ine  (9 )  o f  264

o f f i ce  su i tes  con ta in  10 ,000  square  fee t .  o r  more .

The very large number of  leased premises wi th in

the bui ld ing and the sma1l  s ize of  most  o f  these

premises were at t r ibuted to  tenants such as news

organizat ions,  fore ign correspondents,  and v ideo

product ion fac i l i t ies which were at t racted to  the

5/Harps recal led that ,  dur ing the 1980s,  no one in  the real
estate industry t.hought t.hat the building boom would stop.
continuation of the development"'of off ice buildings was the
expectat ion of  purchasers of  corhmerc ia l  proper t ies.

9 / In  the  Cour t . ' s  v iew ,  t h i s  i s  ex t reme ly  sma1 l .

'1'ne



building by the presence of the National Press Club and

the communications, broadcastJ-ng and other faci l i t ies

of fered by the bui ld ing.

Second,  Mr.  Harps fur ther  s tated that ,  o f  the

large number of spaces occupied by smaII tenants, many

have no windows. He stated that the leases also tend

t .o  be  sho r t - t e rm leases ,  spec i f i ca l l y  1 .9  to  3 .4  yea rs ,

as opposed to the t.y5rj-cal t .erm of commercial leases in

the market .p lace of  f ive (5)  t .o  ten (10)  years.  He

st.ated t,hat. t.hese spaces were consEantly turningi over

and being reconfigrrred, both of which generate an

unusually high level of operating e)cpenses to the

property owner. Exampl-es of such expenses are

carpet ing,  pa int ing,  dry  wa1l  moving and ref i t l ing,  r€-

shaping of  o f f ices,  e tc .  I "eas ing costs  were a lso

higher  than is  typ ica l  in  other  bu i ld ings because of

the large turnover  of  the of f ice spaces.

Thi rd,  the Nat ional  Press Bui ld ing has unique

expense obl igat ions because i t  is  in  fu I I  operat :_on 24

hours per day, 52 weeks every year because of the press

funct ions of  i ts  tenants.  Harps s t .a ted that ,  ?s a

resul - t  o f  the around- the-c lock operat ions,  the owner is

requi red to  incur  greater- than- t .yp ica l  operat ing

exDenses . : '

z/rhis Court draws the inferenc.aan"a, apart. from the usuhl
reconf igurat ion expenses,  these c i rcumst .ances make i t .  v i r t .ua l ly

( con t i nued .  .  .  )
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As to reta i l  space in  the bui ld ing,  Mr.  Harps

testi-f ied that the rental recei-ved from the master

tenant (The Rouse Company) declined. for three years in

a  row  (and  spec i f i ca l l y  by  ove r  $500 ,000  be tween  l -990

and 1991), and that the income received by The Rouse

Company was insuff icient to pay the rent due under the

master  lease to  the bui ld ing owner.  As a resul t ,  the

owner was forced to- renegrot ia te the reta i l  master

1ease .

Wi th respect  to  the tenant ,s '  lease t ,erms,

Mr.  Harps test i f ied that ,  a l though rent  d iscounts were

largely nonexi.stent unti l  January, 1,991-, they increased

dramat ica l ly  a f ter  such date.  The overa l l  t rend in

renLs from January 1991 unti l-  i-994 was downward.

!2 .  Mr.  Harps test i f ied that  the income

capi ta l izat ion approach is  the preferred approach in

the market ,  is  g iven most  weight  by market  par t ic ipants

and is the primary approach uti l ized in t.he analyses of

proper t . ies subject  to  leases such as the subject

property. The income approach produces a value 
\

est imate based on analys is  of  a  proper ty 's  capaci ty  to

generate monetary benef i ts .  This  approach conver ts

z /  ( . . . con t i nued )
impossib le  for  the owner to  economize by e l iminat ing or  ser ious ly
curt.ai l ing heat and air condit. ioning during nights, weekends, or
so-cal Ied of f -peak hours of  tenant  occupat ion.  In  the par t icu lar
building, i t  is apparent t.hat t.here is no such thing as "off
hours"  or  "of f  peaki l  hours.  Clear ly ,  th is  par t icu lar  tenant
populat . ion needs a l l  bu i ld ing serv ices at  a l l  hours.

l 1



such benef  i t .s  in t .o  an ind icat ion of  present  va lue.

Mr. Harps t.esti f ied that., for the reasons above, most

rel iance was placed on the income approach.

13. In applying the income approach to the

subject property, Mr. Harps estimated the fair economic

rent for off ice, retai l  and storage space within the

subject  proper ty .  Accord ing to  h im,  the best

indication of fair economic rent for a property is the

actual  recenL rent  achieved in  the bui ld ing i tse l f .

Therefore, Mr. Harps undert.ook an extensive analysis of

t.he income generated by exi-st ing off ice l-eases within

the building (exclusive of the National Press Club

because of  i ts  a f f i l ia t . ion wi th  t .he owner)  .

By analyz ing such leases,  and par t icu lar ly  the

t rends  i n  l eases  s igned  i n  l - 989 ,  L990 ,  t he  f i r s t  ha l f

o f  1991  and  the  second  ha l - f  o f  1991 ,  Mr .  Ha rps

det .ermined that  the fa i r  economic rent  for  the leased

spaces which were expir ing and vacant space within the

bui ld ing was a weighted average of  $29.36 per  square

foot .  This  amount  is  f ive percent  (5?)  less than the

renLals which t.he property was able to command in the

second hal f  o f  1991 because of  the downward t rend in

ren ts  ove r  t he  th ree  yea r  pe r iod  1989-1991 .  By

combin ing such ca lcu l -at ions wi th  the acLual  o f f ice rent

produced by then ex is t ing - ( : i .e . ,  on-going t .enancies)  ,

L 2



gross of f ice potent ia l  renta l  was est imated to  be

$L2 ,  07o  , 659  .

l -  4 .  For  t .he reta i l  space,  ML.  Harps pro jected a

fa i r  economic renta l  ra te of  $18.00 per  square foot ,

which he j-ndicated was greater t.han the raLe per square

foot act.uaIIy col lected by the owner j-n 1991-. In

determining such fair economic rent, the expert wit.ness

also ut i l ized three comparable reta i l  leases f rom other

proper t i -es.  Mr.  Harps added to h is  fa i r  re ta i l  rent

assumptions the income produced by pass-throughs of

expenses and taxes.

15.  Mr.  Harps concluded h is  income analys is  by

analyzing and determining storage rent, faj-r market

rent  for  the Nat ional  Press Cl -ub,  renL f rom del ivery

kiosks and antennas, ds wel-l  as escal-atj-on and

miscel laneous income.  Based on h is  analys is ,  he

det .ermined gross potent ia l  income of  the proper ty  as of

, Janua ry  1 ,  1992  t o  be  $15 ,  8 : - . 6  , 228  .

Mr.  Harps based h is  income pro ject . ions pr imar i ly

upon the proper ty 's  exper ience,  a l though,  wi th  respect

to  the reta i l  space,  he conservat ive ly  pro jected a

rent .a l  ra te which exceeded actual  co l lect ions.

16 .  F rom the  g ross  po ten t i a l  i ncome es t ima te ,

Mr.  Harps made adjustments for  vacancy and credi t  1oss,

renL abaLement ,  bu i ld-out  a l - Iowances and other  tenant

concessions.  His  to ta l  deduct ion for  such purposes
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app l i cab le  fo r  t ax  yea r  1993  was  $532 ,649  fo r  vacancy

and credi t  loss and $504,347 for  r r f ree rent t r  and tenant

bu i l d -ou t  cos t s .g /

1-7. Having determined gross potential income and

tenant vacancy, credit loss and other appropriate

adjustments, Mr. Harps analyzed t.he expense history of

the subject property over the three year period from

1989-1991 .  Th i s  examina t i on .was  under taken  by  each

expense category ( i .e . ,  managemenL,  Ieas ing commiss ion,

ut i l i t ies ,  e tc .  )  .  He a lso compared the act .ua l  expenses

of  the bui ld ing to  expenses of  over  n inety  (90)  other

of f ice bui ld ings in  the Dis t r ic t  o f  Columbia,

pa r t i cu la r l y  o the r  bu i l d ings  wh ich  were  ( i )  mu l t i -

tenanted,  ( i i )  fu I I  serv ice bui ld ings conta in ing over

200 ,000  square  fee t  o f  ne t  ren tab le  a rea ,  and

( i i i )  cons t ruc ted  o r  renovaLed  w i th in  the  pas t  3  to  10

yea rs .

Based  on  h i s  ana lys i s ,  Pe t i t i one r ' s  expe r t  w i tness

determined stabi l ized expenses for  the proper ty  to  be

$8 .09  pe r  squa re  f oo t ,  wh i ch  t o ta l  $3 ,927 ,501 ,  and

concluded that such expenses were within the general

range of  comparable expenses f rom the other  bu i ld ings.

9/So-cal l -ed I ' f ree rent r r  for  a  cer ta in  per iod of  t ime is  a common
concessj-on that. is offered to tdnants as an enticement to sign a
lease.  I t  is  a  normal  market ing too l  and is  recognized as a
leg i t imate expense or  cost  o f  do ing business.

1 A
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18.  Mr.  Harps then ca lcu lated a net  operat ing

income by deduct ing f rom' t .he ef  fect ive gross potent . ia l

income of  the proper ty  ( i )  the adjustments for  vacanCy,

credi t  loss and tenant  concessions and ( i i )  s tab i l ized

expenses. Such net operat, ing income ( ' 'NOI 'r ) was

de te rm ined  t o  be  $10 ,551 ,63 I .

19.  Having ca lcu lat .ed the bui ld ing 's  NOI,

Mr. Harps analyzed relevant data to determine a

cap i ta l i za t i on  ra te .

He f i rs t  analyzed data f rom sales of  o ther

proper t ies,  but  determined such rates were

inappropriate or unrel iable for the subject property

because they were f rom t ransact ions wi th  a much greater

"ups ide "  ( i .  e .  ,  f u tu re  revenue  po t .en t i a l )  o r  were  based

on data that  was d i f f icu l t  to  qual i fy  or  ver i fy .

Instead,  he re l ied on data f rom severa l  recognized

sources,  j -nc lud ing publ icat ions of  the Amer ican

Inst i t .u te of  ReaI  Est .a te Appra isers,  the Amer ican

Counci l  o f  L i fe  Insurance,  and the Korpacz Real -  Estate

Investor  Survey.  Such sources ind icat .ed overa l l

capi ta l izat ion rates for  the CBD j -n  the Dis t r ic t .  o f

Columbia to  be between 6.52 and 1 l -? ,  wi t .h  mosL re levant

da ta  i nd i ca t i ng  ra tes  o f  app rox ima te l y  8 .1?  t o  9 .52 .

The subject .  proper ty ,  he test . i f ied,  lacked "upside"

potent ia l  because of  the rqcent  lease turnovers which

resul ted in  reduced renta l  ra tes,  reduced reta i l  rent
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f  rom the master  re t .a i l  tenant ,  and

rat .e  which creat .es l i t t Ie  potent ia l

l - nc reases .

an o f f i ce  vacancy

for rental

He concl-uded t.hat t.he subject property was highly

s tab i l i zed  ( i . e . ,  t he re  was  l i t t 1e  po ten t i a l  f o r

I 'upside,'  increased revenues or "downsid.e" r isk) and

that .  a  Lower capi ta l izat ion rate was inappropr ia te,

speci f ica l ly  because of  the lack of  ups ide potent ia l .

Based on his analysis, he determined the appropriate

cap i ta l i za t i on  ra te  to  be  8 .252 .  w i th  an  ad . j us tmen t

for  the real -  estate tax rate of  2 . f ,52,  the combined

capi ta l izat ion rate used by Mr.  Harps was i -O.42.

20.  Mr.  Harps,  a .s  conf i rmed in  h is  appra isa l

repo r t ,  po in t s  ou t  t ha t  t he  9 .5?  cap i ta l i za t . i on  raLe

used by the assessor is too low and inappropriate for

appl icat ion to  a bui ld ing such as the subject .  proper t .y

which has such a h igh degree of  s t .ab i l izat ion and which

therefore wi r r  not  achieve s ign i f icant .  increases in  nec

income in  the  fu tu re .

2 r .  Mr .  Ha rps  app l i ed  the  cap i ta l i za t i on  ra te  to

the Nor  as of  the va luat ion date to  arr ive at  a  f ina l

va lue  f o r  t he  sub jec t .  p rope r t y  o f  g t_02 ,400 ,000 .

22 .  Mr .  Ha rps  tes t i f i ed  tha t  he  de te rm ined  a

val -uat ion for  the ]and,  the improvements,  and the

property as a whol-e. With.,.respect to determining a 
-

va lue for  the land,  he serect .ed four  sa les of  land in
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the v ic in i ty  o f  the s i t .e ,  ad just .ed such sa les for

re levant  d i f ferences ( inc lud ing t ime,  locat ion,  s ize

and corner) ,  and fur ther  ad justed such sa les for  the

adverse impact of certain Downtown Development

Dist . r ic t /Sf rop zoning ( "DDD/Shop")  impediments to  va1ue.

With respect to such zoning controls, Mr. Harps

test i f ied that  i t  is  doubt fu l  anyone would bui ld  a

building on the site i f  i t  w.ere vacant because of the

adverse ef fect  o f  the DDD/Shop zoning rest r ic t ions.2/

Based on th is  analys is ,  he determined a l -and va lue of

t he  p rope r t y  f o r  t ax  yea r  1993  t o  be  $45 ,020 ,700 .

Mr. Harps then rounded t.his estimated value to

$45 ,000 ,000  to  p roduce  h i s  expe r t  op in ion  o f  t he  va lue

o f  t he  l and  as  o f  January  I ,  L992 .

23.  The current  use of  the proper ty  as present ly

improved represents i ts  h ighest .  and best  use.

The Dis t r j -c t  o f  CoLumbia fa i led to  ca l - I  any exper t

wi tnesses to  refute the reasonj -ng and methodology of

Mr.  Harps .  The record does not  d isc lose why t .he

Dist r ic t  d id  not  o f fer  any compet ing exper t  test imony.

Conclus ions of  Law

This Cour t  has jur isd ic t ion over  th is  appeal

pu rsuan t  t o  47  D .C .  SS  825  and  3303  (1981 ) .  The

g./He observed that. the local over-supply of retai l  space makes
the of f -grade ret .a i l  space not  par t icu lar ly  va luable or  ent ic ing
to a potent ia l  purchaser .  The Berm "of f  grade"  refers  to  area
that  is  not  a t  s idewalk level .  This  descr ip t . ion does indeed
character ize much of  the reta i f  space in  l -he .Shons
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Super ior  Cour t . 's  rev i -ew of  a  tax assessment  is  de novo,

which necessi ta tes presentat ion of  competenL ev idence

to prove the issues.  Wlmer v .  Dis t r ic t  o f  Columbia,

411 -  A .2d  59  ,  50  (D .  C .  l _980 )  .

Real property taxes are based upon the estj-mated

value of the subject property as of ,January 1st of the

yea r  p reced ing  t he  t ax  yea r .  47  D .C .  S  820  (1981 )  .

I 'Est imated market  va luer t  is  def ined as:

100 per centum of the most probable
pr ice at  which a par t icu lar  p iece
of real property, i f  exposed for
sale in the open market with a
reasonable t ime for  the seI ler  to
f ind a purchaser, would be expected
Lo Lransfer under prevail ing market
condit ions between part ies who have
knowledge of the uses to which the
property may be put, bot.h seeking
to maximize t l le i r  ga ins and nei ther
being in  a pos i t ion to  take
advantage of the exigencies of the
o the r .

47  D .C .  S  802 (4 )  ( 1981 )

To determine the est imated market  va l -ue of  a

proper ty ,  the Dis t . r ic t .  must  take in to account  factors

bear ing on that  subject ,  inc lud ing but  not  l imi t .ed to ,

sa les in format ion on s imi lar  proper t ies,  mortgages or  I

f inancia l  considerat ions,  reproduct j -on cost  less

accrued deprec iat ion,  condi t ion,  income earn ing

potent ia l ,  expenses,  zoning and government .

r es t r i c t i ons .  4 ' 7  D .C .  S  820  (a )  .  The  f ac to r s  t o  be

considered in  determin inq r ia lue as out ] ined in  t .he

1 8



statute rel-ate to current circumstances or to t.hose

reasonably probable in the future.

Petit ioner bears the burden of proving that the

assessmenL appealed f rom is  incorrect .  Safeway Stores,

I nc .  v .  D i s t r i c t  o f  Co lumb ia ,  525  A .2d  207 ,  2 IL  (D .C .

t987 )  ;  B r i ske r  v .  D i s t r j - c t  o f  Co lumb ia ,  5 l -0  A .2d  1037 .

1039  (D .C .  1986)  .  Pe t . i t i one r  can  mee t  t h i s  bu rden  by

demonstrating that the valuation of the subject

proper ty  by the assessor  was " f lawed.  "  Id .  Pet iL ioner

has met the burden.

Fl-aws in the assessment are seen in three prJ-mary

respects.  One,  the land por t ion of  the assessmenL was

der ived arb i t rar i ly  and is  not  correct .  Two,  the

assesso r ' s  No I  i s  no t  co r rec t  because  i t  d id  no t

recognize the unique expense and income experi-ence of

th i s  s tab i l i zed  p rope r t y .  Th ree ,  t he  assesso r ' s

capi t .a l izat ion rate was not  suf f ic ient  Lo cover  the

economic factors that  are prescr ibed by current  case

Iaw.  Each of  these f laws is  addressed more fu lLv as

fo l l ows .

Fi rs t ,  the assessor  made no independent  va luat ion

of  the land.  At .  t r ia l ,  he could not  accounL for  the

under ly ing correctness of  the va lue that  he ass i -gned to

the l-and. He arrived at a land val-uation by doing

nothing more t.han reducingr.,the prior year's assessment

by 1B?.  He could not  expla in  the substant ive

1 9



underpinnings of this percentage statj_ng

he had been to ld  to  use i t .  Th is  is  not  an

i t  i s  mere  a r i t hme t i c .

only t.hat.

assesgment  r .

fn  character iz ing Lhe land va luat ion as a ' r f lawrr

in the overal l  assessment, i t  j_s import.ant for this

Court to elaborate on why it  is a f1aw, in t.he context

of  a  t r ia l  de novo.  Based upon what  i t  conta ined in

the t r ia l  record,  the land assessment  is  e f fect ive ly

nothing more than an arbitrary number that leaves the

Court with no way t.o probe the reasons t.hat generated

the l-8? reduction and no way t.o gauge whether those

reasons were log ica l  or  factual ly  suppor table.

The ev idence produced by the pet i t ioner  cer ta in lv

makes  a  p r ima  fac ie  case  Lha t  t he  D is t r i c t , s  1and

valuat ion is  not  correct . ,  both because i t  is

unexpla ined in  substance and.  because other ,  more

deta i led exper t  tesLimony por t rays a speci f ic  and

pract . ica l  analys is  of  what  t .h is  land was wor th on the

va lua t i on  da te .

Where the Cour t 's  fact . f ind ing ro le  is  concerned,

i t  is  impor tant  to  observe that  in  response to the

pr ima fac ie showing,  the Government  fa i led to

produce any wit.nesses who might have been in a posit ion

to f i l l  the vo id of  in format ion.  In  other  words,  the

Government  fa i led t .o  ca l l  qny wi tness to  demonstrate

that  the arb i t rary  land va lue was nonetheless
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jus t i f iab le,  even j - f  the assessor  could not  shed 1 ight .

on the subject .  Such wi tnesses might  have inc luded

off icials from Standards and Review who could have

reconstructed the genesis  of  the 18? reduct ion or  an

expert witness who could have appraised the land

independently as a check on the f igure that. the

assessor  gave as a va luat ion.

The lack of a factual .b.asis for the land port ion

of  the assessment  means that  a  wel l -expla ined,  deta i led

appra isa l  by an exper t  wi l l  deserve g, reater  credib i l i ty

and ev ident iary  weight .

In  l ight  o f  what  the t r ia l  record reveals ,  th is

Pet i t ioner  has carr ied j - ts  burden of  showing that  the

or ig ina l  assessment  as a whol -e was incorrect .  The

unjust . i f ied land va luat ion j -s  mere ly  one of  severa l

d i f ferent  reasons as t .o  why i t  was incorrect .  Even i f

no issue had been ra ised concern ing the Iand,  th is

Cour t  must  re ject  the assessment  as a whole for

separate reasons that  re la te only  to  the va lue of  the

improvemen ts ,  i . e .  t he  bu i l d ing .

Second,  the assessor 's  NOI was incorrect .  because

by to ta l ly  ignor ing the exper ience of  the proper ty  he

missed the p ivota l  un iquenerE,  of  the subject  proper ty

and the t rends of  i ts  expenses.  This  occurred even

though he was personally aware of the unusually large

number of  tenant  spaces and the unusual ly  smal l  s ize of
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most  of  t .hem. Having to  make speci f ic  ca lcu lat ions

based upon the actual- experience of the property would

have forced the assessor to work with meaningful

f igures, raLher than ignoring even basic facts that he

casually knew but discarded.

The fundamental decision to ignore actual data on

this propert.y was a decision that automatical ly

consigned the assessor  Lo use f inancia l  in format ion

that could not capture the most pert inent signs as to

what t.he property was actually worth and where this

property was going as far as i ts future income stream

was concerned. : ! /

A good working knowledge of t,he income and expense

trends, ds such, are important to the derivatibn of

income earn ing potent . ia l .  Af  ter  a I1,

[t ]  he fundament.al notion t.hat the
market value of income-producing
proper ty  ref  l -ects  Lhe 'present

wor th of  a  fu ture income s l ream'  i -s
at. the heart of the income
cap i ta l i za t . i on  app roach .  L6  DCRR S
108 (b )  ( 3 ) ;  9  DCMR S  307 .s .

Dis t r ic t  o f  Columbia v .  Washinqton Sheraton Corp.  ,  499

A .2d  l - 09 ,  115  (D .C .  1985 )  .  I n  f ac t . ,  "  [w ]  hen  an  i ncome

producing proper ty  has been in  operat ion for  a  per iod

19 / In  c r i t i c i z i ng  the  assesso r ' s  exc lus i ve  re l i ance  upon  so -ca l l ed
i lmarket" data j-n determining NOI, Mr. Harps noted that market
renLs tend to be l inked to rentable spaces that are larger than
t.he off ices t.hat t.ypify t.he teniihted port ions of the National
Press Bui ld ing.  Thus,  the market  data would tend to  be
mis lead inq  i n  t h i s  case .
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of  t . ime,  i ts  past  earn ings ass is t .  the assessor  in

pro ject ing fu ture earn ing abi1 i ty .  "  Id .

This Court concludes that the National Press

Bui ld ing is  a  c lass ic  example of  the k ind of  bu i ld ing

to which the Court of Appeals was referring in the

above-quoted passage. Moreover, without I i teraI1y

saying so,  i t  is  ev ident  that  wi th  a fu11y s t .ab l l ized

proper ty ,  such as the Nat ional  Press Bui ld ing,  the

Court of Appeals assumes t.hat assessors are indeed

using actual earnings dat.a from the subject

ProPertY. l l l

Pet i t ioner  here in h igh l ights  t .he assessor 's  lack

of  knowledge about  th is  of f ice bui ld ing.  For  example,

Mr.  Hovermal-e test i f ied t .hat  he had "heard of l '  t .he

Nat ional  Press Club but  admi t ted that  he personal ly  d id

not know anything about the business or purpose of the

o rgan iza t i on .  Th i s  i s  d i f f i cu l t  t o  reconc i l e  w i th  h i s

other  c la im that  he was indeed aware that .  mosL tenants

in  the proper t .y  were journal is ts .  A l though the

assesso r ' s  t . es t imony  re f l ec t s  a  su rp r i s i ng  l ack  o f

] I / In  t .he instant  case,  Lhe record ref lects  that  the amended
Income and Expense forms for prior calendar years do show larger
f igures for  cer ta in  expenses.  However ,  to  the ext .ent  that  these
par t icu lar  forms were not  avai lab le to  the assessor  on the
valuat ion date,  th is  is  not  to  be held against .  the Government .
The point  to  remember is  that  the assessor  s t i l l  would have
gained v i ta l  in format ion about ' , !he expense and income t rends
themselves if  he had made use of the o1d forms that werb already
on f i le .  The same basic  paLtern of  expenses and income d id not
chanqe because of  the amended forms.



understanding about a rather famous entity in the

Dist r ic t  o f  Columbia,  the real  issue is  not  h is

personal  fami l iar i ty  wi t .h  the tenants.  Rather ,  the

real issue was his decision not t.o examine and rely

upon the actual experience of the property in

conjunction with any other market research that he

deemed re levanL.

Under the total i ty of ci-rcumstances in the instant

case, total rel iance upon market. dat.a alone does not

and cannot provide the crit lcal- information about the

t rue mi l - ieu of  t .h is  proper ty .

Thi rd,  the capi ta l izat ion rate used by the

assessor  was fa ta l ly  f lawed.  The fo l lowing

consideraLions are impor tant  to  understanding-why th is

i s  so .

The capi ta l izat ion of  income approach requi res

that  s tab i l izat . ion of  annual  net  income (genera l ly

det.ermined by reference to the actual- income and

expense pat.tern generated by the property over a number

o f  yea rs )  be  d i v ided  by  a  cap i ta l i za t i on  ra te .

Accord ing to  the Dis t r ic t  o f  Columbia Cour t  o f  Appeals ,

the correct  execut ion of  th is  analys is  means that  the

cap i t a l i za t i on  ra te  i s

a number represent ing the
percentage rate that  taxpayers must
recover  annual ly  to  pay the
mortgage,  to  obtd in a fa i r  re turn
on taxpayers '  equi ty  in  the
p roper t y ,  and  to  pay  rea l -  es ta te  taxes .
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Rock Creek Plaza-Woodner  Ltd.  Par tnership v .  Dis t r ic t

o f  Co lumb ia ,  456  A .2d  857 ,  858  (D .C .  1983 )  .

To be sure,  the appel la te cour t 's  recogni t ion of

what  the capi ta l izat ion rate must  sat is fy  is  a

fundamental principle that governs thj.s Court 's

decisionmaking. Moreover, the factors enunciated in

Rock Creek Plaza and quoted herein above must be taken

into account by the assessor-, ds wel-l- as any expert

test i fy ing at  a  t r ia l  de novo.

The assessor 's  capi ta l izat ion rate does not  comply

wi th  t .he requi remenls of  Rock Creek Plaza.  I t  is  too

low to cover  a fa i r  re turn on the j -nvestor 's  equi ty ,

because it  ignores t.he unique expense of this property

and the trends that f low from the apparent permanency

of  these c i rcumstances.  The capi t .a l izat ion rate used

by  t he  assesso r  ( 9 .52  )  i s  c l ea r l y  un rea l i s t i c .  The

rate deweloped by Harps j -s  thoroughly  just i f ied and in

comp l iance  w i th  Rock  Creek  P1aza .  Fu r the r  d i scuss ion

on  t h i s  po in t  i s  use fu l .

There is a direct and unmistakable connect. ion

between the income and expense h is tory  of  th is  bu i ld ing

and  the  cap i ta l i za t i on  ra te  tha t  i s  necessa ry  to

account  for  a  return on equi t .y .  The whole problem of

annual ly  pay ing for  the incessant  reconf igur ing and

redecorat ing of  th is  beehi r4e of  sma1l  o f f ices is

factor  that  would have s ign i f icant  impact  on the r rmost



probable pr icerr  a t  which th is  proper ty  could be so ld

t r in  the open market .  "

This Court focuses upon the I 'annualtr nature of the

expense prof i le  of  th is  proper ty  because the appel la te

def in i t ion of  a  capi ta l - izat ion rate speaks d i rect ly  o f

a raLe that represents "the percentage rate that

taxpayers must recover annually' t  to pay the mortgage,

etc .  The emphasis  must  be on 
. the 

longterm.

Commercial- t .ax assessments are int.ended to

represent the most probable price that a wil l ing buyer

would pay for  a  proper ty  as of  the va luat ion date-  In

determining what would be import.ant to a wil l ing buyer

who is  "seeking to  maximize"  gaj -ns or  prof i ts ,  not .h ing

could be more cr i t ica l  than the candid recogni t . ion of

what  i t  takes to  operat .e  th is  of f ice bui ld ing.  This  is

espec j -a I l y  t rue  where ,  as  he re ,  t he  p rope r t y  i s

s tabi  L : -zed.9/

What  is  under  scrut iny here is  the proper

evaluat j -on of  the fu ture income earn ing potent ia l  o f

th is  proper ty ,  not  the mere to ta l ing of  earn ings for  a

pa r t . i cu l -a r  yea r .  See  Wo l f  v .  D i s t r i c t .  o f  Co1umb ia ,  597

A .2d  1303 ,  1309  (D .C .  1991 )  .

W i thou t  ques t i on ,  i n  t he  case  o f  t he  Na t iona l

P ress  Bu i l d ing ,  ro  reasonab le  buye r  ( i n  cons ide r ing

rz /kn  example  o f  an  unsLab i t i zed ' 'o f  f  i ce  bu i ld ing  is  one tha t  i s
new,  no t  subs tan t . ia l l y  occup ied ,  and s t i l I  go ing  th rough i t s
i n i t i a l  " l e a s e - u D "  r : e r i o d .
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whether  to  purchase the  proper ty )  wou ld  fa i l  to  heed

the unusual costs of accommodating the t .urnst i le groups

o f  t e n a n t s ,  d s  i t  a f f e c t s  I ' t h e  p r e s e n t  w o r t h  o f  a

fu tu re  income s t ream.r t  Der iv ing  th is  p resent  wor th  i s

r ra t  the  hear t  o f  the  income cap i ta l i za t ion  approach to

v a l u i n g  c o m m e r c i a l  r e a l  e s t a t e . "  I d .

In  the  fu tu re ,  i t  i s  reasonab ly  p robab le  tha t

there wi l l  be a cont inuat ion of t .he very same unique

fea tures  tha t  were  se t  fo r th  by  Mr .  Harps ,  ds  we l l  as

a  cont inuat ion  o f  the i r  impact  on  the  opera t . iona l

e x p e n s e s  o f  t h e  b u i l d i n g .  T h e  p a t t e r n  i s  s e t .

Applying the net operat ing income and the

cap i ta l i za t ion  ra tes  de t .e rmined here in  to  be

appropriate by a preponderance of the evidencb, Lhe

Court concludes t .hat the subject propert .y had an

e s t i m a t e d  m a r k e t  v a l u e  o f  $ 1 0 2 , 4 0 0 , 0 0 0  a s  o f  J a n u a r y  1 ,

] - 9 9 2 .

In  s ta t . ing  a  va fue  o f  a  commerc ia l  p roper ty  fo r

assessment  purposes ,  dD a l loca t ion  must  be  made between

I a n d  a n d  i m p r o v e m e n t s  .  4 7  D . C .  S  8 2 1 ( a )  ( 1 9 8 1 )  .

Pet i t . ioners  exper t  w i tness  conc luded tha t  the  va lue  o f

t h e  l a n d  w a s  $ 1 , 0 1 9 . 5 3  p e r  s q u a r e  f o o t  a s  o f  t h e

v a l u a t . i o n  d a t e .  T h i s  C o u r t  c r e d i t s  h i s  a p p r a i s a l .

T h e r e f o r e ,  $ 4 5 , 0 0 0 , 0 0 0  s h o u l - d  b e  a l l o c a t e d  t . o  t h e  v a l u e

o f  t h e  l a n d  f o r  t h e  4 4 , 1 3 8  . s q u a r e  f e e t  o f  l a n d  a r e a  f o r

tax  year  L993 and the  Cour t  accepts  such va lua t ion  as
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having been establ ished by a preponderance of  ev idence.

The remaining port ion of the t.otal valuat. ion is

a l located to  the va lue of  the bui ld ing.

F inal ly ,  the Cour t .  must  re ject  the Government ,s

contention, stated during closing arg,uments, that the

Iand por t . ion of  the assessment  (and the pet i t ioner ,  s

chal lenge to i t )  is  in  the Government ,s  words

'r irrel-evant.- 
" Th" Government mj-stakenly rel ies upon

the appel la te dec is ion j -n  The Washinqton post  Co.  v .

D i s t . r i c t  o f  Co lumb ia ,  596  A .2d  51 -7  (D .C .  1991 )  .  Tha t

case is  inapposi te .  The fo l lowing d iscuss ion

i l l -ust rates the d i f ference between Washinqton post  and

the  i ns tan t .  case .

The law is  c l -ear  that  a  taxpayer  is  ent i t ' led to  a

re fund  when  the  assessmenL  o f  t he  " ' r ea l  p rope r t y r  - -

the combination of l-and and improvement.s is

excessive,  not  when t .he a l locat ion of  va l_ue between

l -and and improvements is  er roneous.r r  Id .  a t  520.

Equal izat ion is  an impor tant  s tat .u tory  goal  o f  our

loca1 system of  commerc ia l  taxat i -on.  I ' I t  would be

ent i re ly  contrary  to  t .h is  concern for  equi ty ,  however ,

to  hold that  a  misal - locat ion of  va lue bet .ween land and

improvements requires a refund even though the

assessmen t  as  a  who le  i s  f a i r  and  accu ra te . "  I d .  a t

52L .
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The problem in Washinqton Post .  was a c fass ic

example of  a  s i tuat ion in  which the va lue a l located to

Lhe improvements was too high only because the assessor

erroneously assumed that the improvements accounted for

almost twice as much square footage as was true.

The assessor agreed, in his tr ial t .est. imony, that.

the real value of the property was in the land and that

i f  he " 'had t .o  do i t .  a I I  over  again" '  he would have

a l - l oca ted  " ' a lmos t  95  o r  98  pe rcen t  i n  t he  1and .  " '  I d .

at  518.  In  other  words,  there was an admi t ted

"misal locat ion"  of  va lue as between land and

improvements. The assessor did not change his view as

to the t .o ta l -  va lue and the t r ia l  judge u l t imate ly

denied the pet i t ion for  re fund.  The Cour t  o f 'Appeals

agreed that  there was no basis  for  re ject ing the

assessmen t  as  a  who le .

Ca tego r i ca l l y ,  t h i s  i s  no t  t he  k ind  o f  scenar io

presented in  the instant  case.  The problem at  hand has

no  connec t i on  to  m isa l l oca t i on ,  ds  such .

Where the Nat ional  Press Bui ld ing is  concerned,

the lack of  suf f ic ient .  factual -  bas is  for  the land par t

of  the assessment  is  re levant  for  two d i f ferent

reasons .  F i r s t ,  s i nce  the  Pe t i t i one r  bea rs  the  bu rden

of  prov ing that  the overa l l  assessment  is  not  correct

or  that  i t .  was improperJ-y ca lcu lated,  Pet i t ioner  is

c lea r l y  en t i t l ed  to  ra i se  i ssues  w i th  respec t  t o  any
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f l -aw as to  l -and or  improvements.  Second,  Lhe

super f ic iar  method by which the ]and assessment  was

made' is ,  as an ev ident iary  mat ter ,  very re levant  to  the

courL 's  evaluat ion of  the weight  that  should be

accorded the assessor ,  s  test imony.  I t  goes to  h is

abi l i ty  to  perceive what  is  impor tant ,  as weI I  as to

his overal l  thoroughness and attention to important

f ac to r s .

Under  t .he t .o ta l i ty  o f  c i rcumstances in  th is  t . r ia l

record,  the t ,est imony concern ing the development  of  the

land  va lue ,  such  as  i t  was ,  i s  c lea r l y  no t  i r re levan t .

For  a l l  o f  Lhe reasons stat .ed here in,  pet i t ioner

is  ent i t l -ed to  the refund t .hat  is  demanded.  I t  is

therefore by the Cour t  th is  / (huy of  June ,  Lsss,

ORDERED, AD,fUDGED and DECREED as fol l -ows:

1 .  That  the  es t imated  marke t  va lue  fo r  the

sub jec t  p roper ty  i s  de t .e rmined to  be  as  fo l lows:

! q r t u

Improvements
m ^ F  - ' l
r \ J L d . I

Tax Year
1 9 9 3

$  4 5 ,  0 0 0 ,  0 0 0
5 7 , 4 0 0 . 0 0 0

$ l - 0 2 , 4 0 0 ,  0 0 0

2.  That  t .he assessment  record card and aI I  o ther

records for  the proper ty  mainta ined by the Respondent

sha l l  be  ad jus ted  to  re f l ec t  t he  va rues  de te rm ined  bv

th is  Order
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3.  That  Respondent  shal ]  re fund to  Pet i t i -oner

excess taxes co l - l -ected for  tax vear  1993 i -n  the amount

o f  $211 , l -8 ' 7 .29  resu l t i ng  f rom an  assessed  va lue  wh ich

is  j -n  excess of  t .he va lue determined by th is  Order .

4. That judgment. be and the same is hereby

entered in  favor  of  Pet i t ioner  and against  Respondent

in  the  amoun t .  o f  $21 -1  ,1 -87 .29 ,  w i th  i n te res t  t . he reon  a t

the  ra te  o f  6?  pe r  annum f rom March  31 ,  1993 ,  and

cos t s .

C o p i e s  m a i l e d  t o :

R i c h a r d  W .  L u c h s ,  E s e .
. T a c q u e s  B .  D e P u y ,  E s q .
1 6 2 0  L  S t r e e t ,  N . W .
S u i t e  9 0 0
W a s h i n g t o n ,  D . C .  2 0 0 3 6

,Joseph Ferguson,  Esq.
A s s i s t a n t  C o r p o r a t i o n  C o u n s e I ,  D . C
4 4 L  4 t h  S t . r e e t ,  N .  W .
W a s h i n g t o n ,  D . C .  2 0 0 0 1
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