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The above-captioned case came before t.his Court

pursuant  to  peEi t ioner 's  appeal  o f  the assessment  of

recordation and transfer taxes on several propert ies for

tax year  1993.  Ora l  arguments were presented by both

pa r t i es .

This  l i t igat ion presents a case of  f i rs t  impress ion,

on the issue of  whet .her  the law of  the Dis t r ic t  o f

Columbia currently requires that the recordati-on and

transfer taxes on real propert.y sold in foreclosure be

computed soIe1y on the basis  of  " fa i r  market  vaIue"  rather

t.han the amount that was actually paid. On the basis of

the fo l - lowing analys is ,  th is  Cour t  has concluded that  the

current  law of  the Dis t r ic t  o f  Columbia imposes no such

requi rement .

As a pract ica l  mat ter ,  the parameters of  the d ispute

highlight the dist inction between what the Government



contends that the 1aw ought to provide, versus what t.he

law now requi res.

There is an addit ional issue of whether the

pet i t ioner  has fa i led to  t imely  f i le  h is  appeal  as to  one

of the propert ies involved, without regard t,o the merits

of  h is  tax l iab i l i ty  for  that  par t icu lar  p iece of

property. Based upon the analysis herein, the Court fu1ly

agrees with the Government that the appeal as to this one

property is untimely.

I .  Per t inent  Facte

Petit ioner is appealing the assessment, of recordation

and t ransfer  taxes on Lots  2L14,  2 l . ] -5 ,  2L17,  2] -24,  2 ] -30

and 2t32 Ln Sguare 207.  Each of  the s ix  lo ts  represents

one condominium unit in the Gladstone Condominium located

a t  ] -423  R  S t ree t ,  N .W. ,  Wash ing ton ,  D .C . The

aforementioned propert ies were purchased by petit ioner for

$5 ,000  pe r  un i t  a t  va r i ous  fo rec losu re  sa1es .

Pet i t ioner  purchased I 'o t  2 I I4  on ,January 19,  L990 by

deed  in  l i eu  o f  f o rec losu re  sa le  fo r  $5 ,000 .00 .  The

Recorder of Deed assessed recordation and transfer taxes

o f  $792 .00  us ing  the  rea l  p rope r t y ' s  assessed  va lue  o f

$35 ,000  as  the  va lue  tha t  i s  sub jec t  t o  t hese  taxes .

Pet i t ioner  purchased Lots 2I t5  and 211-7 on March 20,

1 ,992  by  deed  i n  l i eu  o f  f o rec losu re  sa le  f o r  $5 ,000 .00

each.  The Recorder  of  Deeds assessed recordat ion and

t rans fe r  t axes  o f  $1 ,518 .00  us ing  the  unpa id  ba lance  o f  an



ex is t i ng  mor t ,gage  on  bo th  Io t s ,  t o ta l i ng  $59 ,000 .00 ,  ds

the basis  for  ca lcu lat ing the taxes.

Petit ioner purchased Lot 2L24 through a foreclosure

sa le  on  November  B ,  1990  fo r  $5 ,000 .00 .  The  Recorde r  o f

Deeds assegsed recordat ion and t ransfer  taxes of  $G60.  OO

us ing  the  reaL  p rope r t y ' s  assessed  va lue  o f  $30 ,000 .00  as

determinat, ive of i ts value.

Petit ioner purchased Lots 2130 and 2L32 through

fo rec losu re  sa le  on  June  ] . g ,  L992  f o r  95 ,OOO.0O each .  The

Recorder of Deeds again ignored the sale price and instead

formulated the recordat ion and t ransfer  taxes of  gJ- ,gO4.OO

us ing  the  rea l  p rope r t y ' s  assessed  va lue  o f  $41 ,000 .00  as

the basis  on which the taxes were ca lcu lated.

Pet i t ioner  f i led Cla ims for  Refund on March 12,  L992

fo r  LoEs  2L l4  and  2142 ,  on  Augus t  2 I ,  Lg92  fo r  Lo ts  2130

and  2 ] -32  and  on  Oc tobe r  28 , ] -992  fo r  Lo ts  2 tLS  and  2 t I7 .

The Recorder  of  Deeds denied each of  pet i t ioner ,  s  Cla ims

for  Refund.

Speci f ica l ly ,  the c la im for  re fund for  l -o t  2 tL4 was

denied because pet i t ioner  d id  not  f i le  the c la im wi th in

the two year statutory period.l The Recorder of Deeds

denied the remain ing c la ims,  s tat ing only  that  an

assessment of recordation and transfer taxes based upon

fair market value rather than consideration paid was

1  Pursuan t  t o  D .C .  Code  S  47 -331-0 (a )  ,  , , no  re fund  sha l l  be
al lowed af ter  2  years f rom the date the tax is  pa id unless the
taxpayer  f i les a c la im before the expJ-rat ion of  that  per iod. ' ,
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jus t i f ied because the considerat ion paid by pet i t , ioner  was

u n o m i n a l t t  . 2

On March 22,  L993,  pet i t ioner  f i led an appeal  o f  the

decisions of the Recorder of Deeds on the basis that the

Distr ict erroneously calculated recordaEion and transfer

taxes according to the fair market value of the real

property rather than based upon consideration paid.

Petit ioner seeks a refund of recordation and transfer

taxes  i n  t he  to ta l  amoun t  o f  $4 ,114 .00 ,  p lus  i n te res t .

II. Sr:marv of the Lecra1 Dieoutes

A .  Pe t i t i one r ' s  Pos i t i on .

Petit ioner argues that the recordation and transfer

tax should be computed based upon the consideration

actual ly  pa id for  the conveyance of  these .proper t ies,

rather than their fair market va1ue.

Pet i t ioner  asser ts  t .hat  the Recorder  of  Deeds erred

in determin ing that .  the considerat ion paid by pet i t ioner

was "nominalrr under the standards delineated in Sections

9O4 and 923 of  T i t le  47 of  the Code.

With regard to  the s tatute of  l imi ta t ions issue,

pet i t ioner  argues that  the s tatute of  l - imi ta t ions for

2  D .C .  Code  SS 45 -924  and  47 -904  desc r ibe  the  bas i s  f o r
computing the recordation and transfer taxes of a conveyance of
real property as t,he consideration paid. There are three
except ions:  (1)  where no pr ice or  amount  is  pa id i  (2)  where no
amount was reguired to be paid for; or (3) where the amount of
consideration paid is only trnominal.rr Where any one of these three
factors is  present ,  the proper  bas is  of  comput ing the tax is
instead the " fa i r  market  vaIue"  of  the proper ty .
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f i l ing a c la im for  re fund was to l Ied by a

misrepresentation made by the Deputy Recorder of Deeds

[here inaf ter  r r the Deputyr ' ]  .

Petit ioner al leges that the Deputy oralLy informed

petit ioner that he had three years to f i le a Claim for

Refund. This was wrong information. Therefore,

petit , ioner argJues, he should not be prohibited f rom

receiving a refund for Lot 2LL4 despite the f iLing of the

c la im af ter  the two year  s tatute of  l imi ta t ions had

e lapsed .

Pet i t ioner  re l ies on the , ,1u11ing doct r ine I '  to

support his argiument. that the statut.e of limitations was

to l1ed as a resul t ,  o f  t ,he misrepresentat ion.  Pet i t ioner

a lso asser ts  that  the s tatute of  l imi ta t ions should be

tol led because the Government aff irmatively gave incorrect

information to t.he Petit ioner regarding the deadline for

f i l i ng  an  appea l .

B .  Responden t '  s  Pos i t i on .

The Government proffers that any consideration

received in  a rea l  estate sa le that  is  not  r rarm's length, '

should be deemed , 'nominalrt and therefore f air market

va l -ue,  ra ther  than considerat ion paid,  must  be used as the

basis  for  ca l -cu lat ing recordat ion and t ransfer  taxes.

The Dis t . r ic t  broadly  asser t .s  that  a  forec losure sa le

can never be considered ' ,arms length, t '  suggesting that

there is  a  def in i t ional  re la t ionship between these two
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terms. Hence, property conveyed at such sales should be

assessed recordation and transfer taxes based upon the

fair markeE value of the property purchased, rather than

the consideration paid.

fn request, ing this Court to disregard petit ioner,s

statute of  l imi t ,a t ions cLaim wi th  respect  to  Lot  2LL4,  the

Government contends that pet. i t ioner, who is an attorD€y,

fai led to exercise due di l igence where the al leged

fraudulent ,  misrepresentat ion ( i .e .  that  pet i t ioner  had

three years rather than two to f i le claim for refund)

could have been discovered by simply reviewing the

appl icable s tatute.3

I I f .  Reeolut ion of  the Pet i t ion

A. Determinincr the Correct Basis for Calculatinq
Recordation and Transfer Taxes on Conveyances of
Real Property

The law provides that recordation t.ax on the transfer

of  rea l  proper ty  shal l  be based on considerat ion paid.  45

D.C .  Code  S  923 .  Cons ide ra t i on  i s  de f i ned  as  the  ' , p r i ce

o r  amoun t  ac tua l l y  pa id r ' .  45  D .C .  Code  S  921 (5 ) .

3 The Government notes that petit ioner is a lawyer and should
be held to a higher standard than a 1ay person with respect to
excuses for fai lure to comply with a st,atute. Respondent argues
that  pet i t ioner  fa i led the " reasonable re l iance"  tesL that .  is  an
element  of  f raud (1)  because pet i t ioner  is  an at torney and (2)
because he rel ied soIe1y on an oral statement of an agency employee
where no wr i t . ten not . ice of  the s tatute of  l imi ta t ions was ' issued or
recru i red to  be issued.
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Similarly, the Code provides thaL transfer tax on the

transfer of real property sha1l be based on consideration

pa id .  47  D .C .  Code  S  903 .  Where  t rans fe r  t axes  a re

concerned, the law identical ly defines consideration as

the "price or amount act,ua1Iy paid, '  .  47 D. C. Code S

eol -  (s )  .

The statute identif ies three situati_ons where

consideration paid is not the appropriate measure for

ca lcu lat ing recordat ion and t ransfer  taxes.  SecLion 924

of  T i t l -e  45 and Sect ion 904 of  T i t le  42 both s tate:

rfWhere no price or amount is paid or required to
be paid for real property or where such
price or amount is nominal, the consideration
for the deed to such property sha1l be
construed to be the fair market, value of the
real property, and the tax shall be based upon
such fair market value. r l

lemphases suppl ied l .

The Government essentially argues t.hat, whenever real

property is conveyed at a foreclosure sal-e, the correct

varue to  be used for  assessing recordat ion and t ransfer

taxes is the fair market value of the property.

The Dis t r ic t 's  theory is  that  where some pr ice was

paid ( rather  than no considerat ion at  a l l ) ,  a  sa les pr ice

should be deemed, 'nominalu4 i f  i t  was not  the product  o f

an r rarm's length"  exchange.

4The Code does not provide a
as  i t  i s  re fe r red  to  in  sec t ion

def in i t ion  fo r  the  t .e rm ' inomina l "
9 0 4 .
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This Court concl-udes as a matter

Dis t r ic t 's  posJ- t ion lacks mer i t  for

reasons.

o f

c l L

Iaw that the

least t,hree

Fi rs t ,  the Dis t r ic t 's  argument  is  concepE,ual ly  fau l ty

because it  is based upon a confusion of characterist ics

that are not comparable or interdependent upon each other.

The term "nominalrr refers to the character and quali ty of

the price in relation to the actual value of the property.

See fur ther  d iscuss ion here in,  in f ra .  The term r rarm's

length,, does not modify the price i tself.  Rather, i t  is

a phrase that describes the nature of the relationship

between the buyer and seller.s Price and relationship are

two different things and neither can possibly define the

other

These two characterist ics ( "nominal" and rtarm' s

length l ' )  are descr ip t ive of  d is t inct ly  d i f ferent  component

sThe phrase r rarm's length t ransact . ionrr  is  def  ined in  terms of
the lack of pre-ordained relationship or circumstances of col lusion
and is "commonly applied in areas of taxation when there are
dealings between related corporations, g_&_ parent and subsidiary.
I nec to .  I nc .  v .  H iqq ins ,  D .C .N .Y . ,  2 I  F .Supp .  4L8 .  The  s tanda rd
under which unrelated part ies, each acting in his or her own best
in terest ,  would carry  out  a  par t . icu lar  t ransact ion."  B lack 's  Law
Dic t i ona ry ,  5 th  Ed .  (Wes t  Pub l i sh ing  Co . ,  1990)  ,  a t  109 .  Under
th is  def in i t ion,  which th is  Cour t  fu l ly  accept ,s ,  there is  no
connection between the price i tself and the level of independence
between the part ies t.o the contract. This def inj-t ion evidently is
not acceptable to the Government because, in i ts Memorandum of Law
f i l ed  i n  t he  i ns tan t  case ,  t he  D is t r i c t  con tends ,  , ' [ t ] he  fac ts  o f
the sa le of  the proper t ies involved in  th is  case are not  d isputed.
None of  the sa les were arm's length t ransact ions. r ,  Respondent ,s
Memorandum of Law at page 8. The Government is wrong; there is no
suggestion anln,rhere in this record that there was qny prior
relationship between the petit ioner and the foreclosure agent. or
any unsat is f ied mortgage holder .
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parts of a transaction. There is no causal relationship

between them. For  example,  i t  is  poss ib le  for  an t rarm's

length" sale of property between total strangers to

involve a I 'nominaf 'r  sales price due to the peculiari t ies

of  an agreement  to  setEle a Iawsui t .6

Second, the sole judicial authority that was

proffered by the Distr ict is an unpublished Superior Court

opin ion that  is  not  on point .  That  case is  McDonald 's

Corporat ion v .  Dis t r ic t  o f  Columbia,  Tax.  No.  4645-90

(August  25,  1993) .  This  Cour t  pauses to  rev iew th is

opinion in detai l  in order to i l lustrate why it  is not

helpful .  ?

The Dis t r ic t  se izes upon a cer ta in  passage in

McDonald's and arglues that such language offers a prior

jud ic ia l  determinat ion that  the term "nominal r r  necessar i ly

denotes a price that was derived exclusively from an

rrarm's lengthr t  t ransact ion.

The opin ion in  McDonald 's  is  scarcely  three pages in

length and nothing in that opinion yields the broad

hold ing that  the Dis t r ic t  a t t r ibutes to  i t .

McDonald 's  j -nvolved a pet i t ioner 's  purchase of  rea l

property pursuant to a lease-purchase agreement neglotiated

eighteen years prior to the conveyance at. issue. The

6Of course,  the of fer  or  acceptance of  a  nominal  pr ice need
only  make sense to  the set t l ing par t ies themselves.

tA copy of the opinion is attached to the Gov'ernment, s
Memorandum of I-raw as Exhibit D.
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pr i ce  pa id  was  $554 ,899 .00 .  These  fac ts  were  embod ied  i n

st ipu lat ions that  were set  for th  in  the t r ia l  cour t 's

opinion. Clearly, then, McDonald's did not involve a

foreclosure sale or any other type of transaction that

mirrors what occurred in the insEant case. As far as the

relationship between buyer and seller is concerned, there

is  no h int  in  the t r ia l  judge's  opin ion in  McDonald 's  that

the  re la t i onsh ip  was  any th ing  o the r r ra rm 's  l eng r th . "

In calculating recordation and transfer taxes, the

Government in McDonald's had used the assessed value of

t,he property at the t ime of the conveyance. The assessed

va lue  was  $1 ,980 ,500 .00 .

McDonald's Corporation challenged t,his tax bi l l  in

the Superior Court, arguing that the recordation and

transfer taxes should have been calculated based upon a

va lue  o f  $554 ,899 .00 ,  t he  cons ide ra t i on  tha t  was  ac tua l l y

paid pursuant t,o the agreement.

According to Government counsel in the instant case,

the Recorder of Deeds took the posit ion in McDonald's that

the sa les pr ice had been t rnominal . r r  Categor izLng the

sales pr ice as "nomina1,  "  the Recorder  of  Deeds then

proceeded to calculate t.he tax based upon the property's

f ai-r market. vaIue. The issue in McDonald' s was whether

the negot ia ted sum of  over  a hal f  mi l l ion dol lars  was

indeed "nominali l  as a matter of law. The tr ial- court
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found that the actual sale price was not merely nominal

and t,he petit ioner therein prevailed.

The t r ia l  cour t 's  lega1 conclus ions in  McDonald,s  are

set forth in only a single paragraph:

The tax imposed under D.C. Code SS
45-923  and  924  and  47 -903 ,  and  904
must be computed on the basis of the
acEual and real coneideration arrived
at in an arrr'a length traneactLon for
the transfer of real property or an
interest t,herein and for the
recordation of the deed or other
transferring instrument, unless there
is no consideration or the
consideration is not the actual
consideration arrived at aa a result
of an arn'E leagth transaction. In
which lat.ter cases the tax must be
imposed on the basis of the fal-r
markeE value of the property.

Id .  a t  2  [emphasis  suppl iedJ.  There was no fur ther

elaboration as to why the Recorder of Deeds originally

deemed the pr ice to  be "nominaI . "8

Indeed,  in  the instant ,  case the var ious c la ims for

refund were re jected in  boi lerp late le t ters  f rom the

Act ing Recorder  of  Deeds.  In  each le t ter ,  the Act ing

Recorder merely recited in conclusory fashion that, "the

s ta ted  cons ide ra t i on  o f  $5 ,000 .00  i s  cons j -de red  to  be

nomj-nal . "e  There was no c lue prov ided in  those le t ters  as

to the methodology by which this sales price was

ssimj-1arly, in the present case, Government counsel also has
not art,iculated the theory under which the Government argued that
the pr ice in  McDonal -d 's  was only  ' ,nominal .  I '

ecopies of  such le t ters  are at tached to the Government ,s
p leading.
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determined to be rrnominal.r '  Thus, the Recorder of Deeds

issued a capr ic ious decis ion.

The only apparent basis for the McDonald's decision

appears to be the tr ial court, 's agreement with the

petit ioner that the part icular price paid could not be

categor ized as nominal .  The end resul t  in  McDonald 's  is

not surprising, sj-nce j-t  is absurd to suggest that a sales

price of over a half mil l ion dollars should be deemed

"nominal"  by any def in i t ion,  especia l ly  when i ts  ra t ion to

the assessed value was less than one to four . Io

The langruage quoted above from McDonald's is not

disposit ive of the instant case because the references to

rrarm's length transaction" appear to be surplusage that

only emphasizes the conventional nature of the. transaction

itself .  On the f ace of the opinj-on, there is no

indicaEion that the outcome would have been different i f

the phrase r rarm's length"  had not  been incIuded.11

To boot ,  the ref  erences to  ' rarm'  s  length"  in  the

Ianguage guoted above appear in such an arrangement that

no dist inction is drawn between transactions that occur at

arm's length and those that  do not .  The t r ia l  cour t  sets

apar t  sa les pr ices that  are ' ractual  and real  considerat ion

10The very brief and terse opinion in McDonald's may be a
candid ref lect ion of  the shor t  shr i f t  that  th is  absurd content ion
deserved.

ltThe phrase rrarm's length'r appears to be entirely unnecessary
simply because there was no dispute about the arm's length nature
o f  t he  buye r -se l l e r  re la t i onsh ip  i n  McDona ld ' s .
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paid in an arm's length transactionrr only from sales in

which no consideration was paid whatsoever. There is

absolut,ely no mention of the term "nominal. " The opinion

in McDonald's does not purport to l ink the concepts of

" fa i r  market  va lue '  and r rarm'  s  length.  "

Third, on its own merits the part j-cular price paid

for each of the propert ies in the instant case well

sat is f ies th is  Cour t  that  no sa le of  these proper t ies was

nominaL. Each price that was bid at each auction was a

w inn ing  b id .  Wh i l e  a  b id  o f  $5 ,000 .00  i s  a  1ow p r i ce  and

a handsome bargain for a condominium in the Distr ict of

Columbia, this f igrure does not fulf i l I  the standard

def in i t ions of  the term unominal .u12

"Nominal  considerat ion i l  is  def ined in  Black 's  Law

Dict ionary as fo l - Iows:

One bearing no rel-ation to the real
va lue of  the contract  or  ar t ic le ,  Ers
where a parcel of land is described
in a deed as being so ld for  'one

dol l ,ar , '  no actual  considerat . ion
pass j-ng, or the real considerat. ion
being concealed.  This  term is  a lso
sometimes used as descript ive of an
inflated or exaggerated value placed
upon property for the purpose of an
exchange.

B1ack ' s  Law D ic t i ona rv , 5 th  Ed .  (Wes t  Pub l i sh ing  Co . ,

1 9 9 0 )  a t  3 4 7 .

12It  appears to
s u c c e s s f u l  e a c h  t i m e .

coinc idence that

_13
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The 1aw-re lated term,

something that j-s

' rnomina l r l i s  def ined as

Titular; exist. ing in name only; not
real or subst.antial;  connected with
the transaction or proceeding in name
only ,  not  in  in terest .  Park
Amusemen t  Co .  v .  McCauqh ,  D .C .  P€ r . ,
L4  F .2d  553 ,  555 .  No t  r ea l  o r  ac tua l ;
merely named, stated, or gi-ven,
wi thout  re ference to  actual
cond i t i ons ;  o f t en  w i t h  t he
implication that the thing named is
so  smaI I ,  s l i gh t ,  o r  t he  1 i ke ,  i n
comparison to what might properly be
expected,  ds scarcely  to  be ent i t led
to  the  name;  e .q .  a  nomina l  p r i ce .
Lehman  v .  Ta i t ,  C .C .A .Md . ,  5B  F .2d
20 ,  23 .

B lack ' s  Law D ic t i ona ry ,  5 th  Ed .  (Wes t  Pub l i sh ing  Co . ,

1990 )  ,  a t  l - 049 .

In  non-1egal  terminolegy,  the def in i t ion of  the term

"nominal tr is hardly dif f  erent . "Nominal"  is  def ined

further as "exist ing or being something in name only or

form but  not  usual ly  not  in  rea l i ty .  t r i f I i .g ,

ins ign i f j -cant .  Webster 's  Thi rd New Internat ional

Dictionary of the Enqlish Lanquaqe Unabridqed

(Sp r i ng f i e l d ,  Mass :  Me r i am-Webs te r ,  I nc .  1985 ) ,  a t  i - 534 .

Fina1Iy,  i t  is  s ign i f icant  to  re i terate that  the

Dist r ic t  i tse l f  has never  argued to th is  Cour t  that  the

sales pr ices for  these proper t ies are nominal  mere ly

because  o f  t he  auc t i on  p r i ce  o f  $5 ,000 .00  i t se l f .  The

Dist r ic t  should be prec luded f rom c la iming that  the pr j -ces

paid in  the instant  case are merely  "nominal ,  r  because i t

is undisputed t.hat, the Recorder of Deeds has accept.ed
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$5 ,000 .00  as  the  " fa i r  marke t  va lue r r  f o r  ye t  ano the r

condominium unit in the Gladstone, as recorded in

Instrument No. 46L70 on ,Ju1y 14, 1993. This anomaly has

never been explained or distinguished in any way by the

Government.

This CourE concludes as a matter of law that sales

prices in the instant casie are not nominal. There is no

present statutory basis on which to rule otherwise.

A review of the relevant port ions of the Code

reveals the total absence of any specif ic reference to the

assessment of recordation and transfer taxes on real

property conveyed through a foreclosure sale or through

any other t lpe of auction. Likewise, the Code itself does

not require that aII sales be the result of an rrarm's

length t ransact ion. I '

In i ts arguments before this Court, government

counsel emphasized why t.he law ought to reguire that

foreclosure prices should be ignored in favor of the "fair

market value" of a property. However, even a meritorious

argiument on the wisdom of such a tax policy cannot serve

as an inv j - ta t ion for  th is  Cour t  to  leg is la te.  The

Dist r ic t 's  proper  remedy is  to  lobby the leg is la ture to

add this requirement to the Code in order to f i l l  what the

pet i t . ioner  has impl ied is  a  loophoIe.  The ,Judic ia l  Branch
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cannot creaEe a statutory requirement that simply does not

ex i s t . 13

Notably, the Council  of the Distr ict of Columbia was

silent on the issue aE hand when it  last addressed the

subject of transfer and recordation taxes.

The "Di-str ict of columbia Recordation of Economic

rnterests in Rear Property Tax amendment Act of l-999 ' ,

ref lects the most recenE change in the 1aw with regard to

recordat ion and t ransfer  taxes.  Speci f ica l ly ,  th is

staEute created a 2.2+ tax on the t ransfer  o f  economic

interest in Distr ict real property, in order to el iminate

the avoidance of such taxes whenever a party transfers

onry the ownership of a piece of property rather than the

real  proper ty  i tse l f

The enactment of this part icurar raw in 1989 would

have been an appropriate point at which to add (i t  the

council- had so intended) an unambiguous code requirement

that the taxable value of a property sord in forecrosure

or at any auction can onry be the fair market vaIue,

i r respect ive of  pr j -ce paid.  yet ,  th is  leg is la t ion does

not menti-on f oreclosure sales or auctions at al l- . la

l3rndeed, this is exactly why this court gives no wej.ght t,o the
academic comments that have been cited by the Government in i ts
Memorandum of Law. Such sources cannot substitute for what our own
statute actual ly  says (or  p la in ly  ignores) ,  regrard less of  whether
th is  Cour t  might  agree wi th  other  publ ished v iews.

laAt oral argument, the petit ioner suggested that no transfer
or recordation taxes were imposed upon sales of real 

'property

through the forec losure process pr ior  io  the l -989 leg is la t ibn.  Tha
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Parenthetically, this Court inquired of Government

counsel at oral argument whether the Distr ict planned to

seek such a legislat ive change in order to bring ciarity

to this issue. The Government responded in the negative

-and stated that i t  was more I ikeIy that the Government

would pursue its views through the implementation of

executive branch regrulations. ft  remains to be seen

whether an Executive Branch regulation can properly become

a subst, i tute for something that purports to be an

enlargement of legislat ive intent. However, the issue of

the constitut ional suff iciency of any such potential

regulation is not before this Court.

Under the statute aE written, the Distr ict

erroneously determined petit ioner's payments to be nominal

and improperly assessed recordation and transfer taxes

based on the fair market value of the property.

The remaining issue before the Court focuses on

whether the taxing decision as to one of the propert, ies is

shielded from review by this Court because of a violation

of  the s tatute of  l imi ta t ions.  A d iscuss ion of  that  issue

fo l lows here in.

B.  The Statute of  L imi ta t ions Issue

Government did not disagree, alt.hough it  is not, clear whether the
prior fai lure to col lect these taxes was ended solely through
cer ta in  technica l  language in  the Act  i tse l f .

- L 7



The 1aw sets forth a two-year statute of l imitations

for f i l ing a claim for refund for recordatj-on and transfer

t axes .  4 ' 7  D .C .  Code  S  33 f0 (a )  .

Petit ioner purchased T,oE 2lI4 on ,January 1-9, L990 by

deed  in  l i eu  o f  f o rec losu re  sa le  fo r  t he  sum o f  $5 ,000 .00 .

The Recorder of Deeds assessed recordation and transfer

taxes of  $792.00 us j -ng the real  proper ty 's  assessed value

o f  $35 ,000 .  Pe t i t i one r  f i l ed  a  C la im  fo r  Re fund  on  March

L2,  lgg2 for  Lot  2LL4,  which was denied because pet i t ioner

did not f i le the claim within the two year statutory

pe r iod .

In seeking rel ief before this Court, pet, i t ioner

arg'ues that the statute of l imitations for f i l ing a claim

fo r  re fund  was  to1 Ied  by  an  a l1eged1y . ' t f r audu len t ' r

st,atement made to him by the Deputy Recorder of Deeds who

incorrectly informed him that he had three years to f i le

a Cla im for  Refund,

To prevail  on his fraudulent misrepresentation claim,

pet i t ioner  must  establ ish that ,  (1)  the Deputy made the

statement ,  Q)  the s tatement  was fa Ise,  (3)  t t re  s tatement

was mater ia l ,  (4)  the Deputy knew the s tatement  was fa lse

or recklessly made the statement without knowledge of i ts

t ru th,  (5)  the Deputy in tended to deceive pet i t ioner ,  and

(5 )  pe t i t i one r  re l i ed  on  the  s ta temen t .  B lake  Cons t .  Co . .

I nc .  v .  C .  J .  Coak ley  Co . ,  I nc  43L  A .2d  SG9 ,  577  (D .C .
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App .  f ge f ) ;  Howard  v .  R iqqs  Na t .  Bank ,  432  A .2d  ' 70J - ,  705

(D .  c .  App .  1981 )  .

Addit ionally, " [o] ne pleading fraud must al lege such

f acts as wil l  reveal t ,he existence of al l  requisite

elements of fraud. Facts which wil l  enable court to draw

inference of fraud must be a11eged, and al legations in the

form of conclusions on the parE of Lhe pleader as to the

exis tence of  f raud are insuf f ic ient . "  Bennet t  v .  K iqqins,

377  A .2d  57  ,  59 -50  ( t g l l  )  ,  ce r t .  den ied  ,  434  U .  S .  l - 034

(  t _978  )  .

D.C.  Super ior  Cour t  Civ i l  Rule 9(b)  requj - res that  , ,  j -n

al l  averments of fraud, the circumstances constitut ing

f raud sha11 be stated wi th  par t icu lar i ty t ' .

In  the instant  mat ter ,  pet i t ioner  prof fers  no facts

to support his al legation that the Deputy intended to

deceive h im.  Pet i t ioner  a lso fa i ls  to  prov ide any proof

t.hat t.he Deputy knew the statement was false or made the

statement  wi th  reck less d isregard.

Despi te  h is  ra ther  speci f ic  a l legat ion of  f raud,  as

such,  pet i t ioner  seems to re ly  a l ternat ive ly  on the

r '1u11ing doct r ine ' r  to  defeat  the s tatute of  l imi ta t ions

defense.  His  re l iance upon th is  doct . r ine is  misp laced.

Pet i t ioner  argues that  the "1u11ing doct r ine"

prov ides that .  the s tatute of  l imi ta t ion requi rements

should be ignored when a par ty  just i f iab ly  de lays f i l ing

due to reasonable rel iance on agency conduct leading the



party to believe the t ime to f i le has been stayed or

ex tended .  f n  re  A lexander ,  428  A .2d  81 -2 ,  8 l -5  n .4  (D .C .

l -981) .  In  Alexander ,  however ,  the references to  " Iu I I ing ' ,

were made solely to I 'a statement or action of the tr ial

court. .  n Id. The opinion in Alexander does not

address stat,ements by Executive Branch agency employees.

Petit ioner cites no authority support ing the existence of

a "Iul l ing doctrinei l  based upon statements or actions by

non-  jud ic ia l  personnel  .

Assuming arquendo that petit ioner could prove that

the Deputy made the al leged statement and that the 1ul1ing

doctrine might, appfy, this Court f inds that petit ioner did

not reasonably rely on it  for several reasons.ls Since

petit ioner seeks an equitable remedy, the reasonableness

factor  is  impor tant .

F i rs t ,  pet i t ioner  is  a  pract ic ing at . torney.  Because

of pet j . t  j ,oner's presumed famil iari ty with the law or at

least  h is  ab i l i ty  t ,o  educate h imsel f  on Iega1

requirements, this Court f inds that i t  was unreasonable

for  pet i t ioner  to  re ly  so le ly  on the Deputy 's  a l leged

st .a tement .  Pet i t ioner  needed only  to  rev iew the

appropriate Code provision to verify the t j-me deadline for

pursuing jud ic ia l  remedi-es.

lsThe Government decl- ined an offer by the Court t .o convene an
evidentiary hearing for the purpose of air j-ng any disput'ed facts.
Thus,  the fact  that  i t  was made is  uncontested.
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Second, even if  peti t ioner were not an attorney, the

Court would require more Government action than the

actions on which petit ioner rel ied in order to invoke the

lu} l ing doct r ine,  i .e .  the Cour t  would requi re that  the

agency in question have an obligation to provide notice of

the incorrect  s tatute of  l imi ta t ions per iod.  wi thout  such

an obl , igat ion,  i t  is  d i f f icu l t  to  ho ld that  a  c i t izen

(especial ly a lawyer) would or should normally rely upon

the agency 's  word for  th is  par t icu lar ,  cr i t ica l  type of

information. 15

Petitioner makes a thoughtful arg:ument. that the

Deputy Recorder of Deeds, i f  anyone, should certainly know

the correct statutory deadline for seeking an appeal.

Nonetheless,  the Of f ice of  the Recorder  of  Deeds is  not

involved in the judicial review process itself unl- ike

the Clerk of the Court of Appeals or his deputies, or the

Clerk of the Superior Court and his deputies. Moreover,

i t  is not an agency that administers an ent. iLlement

program wherej-n the denial of publ- ic funds could invoke a

due process challenge whenever there is a fai lure to qive

ts In two publ ished opin ions,  the Dis t r ic t  o f  Columbia Cour t  o f
Appeals has recognized the fault of an administrative aglency in
providing misleading or ambiguous directives in the process of
g iv ing a c la imant  not ice of  the oppor tunj - ty  to  appeal .  See Bai ley
v.  Dis t r ic t  o f  Columbia Depar tment  of  Employment  Serv ices,  499 A.2d
1-223 (D.C.  1-985)  and Ploufe v .  Dis t , r ic t  o f  Columbia Depar tment  of
Emp lo ) rmen t  Se rv i ces ,  497  A .2d  464  (D .C .  1985)  .  I n  bo th  o f  t hese
cases,  the predicate of  a f ford ing re l ie f  to  the pet i t ioner  was the
fact ,  that  the agency speci f ica l ly  took upon i tse l f  the obl igat ion
to communicat.e the deadline for perfecting an appeal.
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adequate notice of appeal r ights. Accordingly, i t  is not

reasonable for anyone (especial ly this petit ioner) to rely

upon the personal word of the a Deputy Recorder of Deeds

for definit ive advice as to the deadline for seeking a

judicial remedy. For al l  of the reasons stated herein,

petit ioner's appeal of his claim for Refund for Lot zr]- 4

must  be denied for  1ack of  jur isd ic t ion.

'o ft4
WHEREFORE, i t  is by the Court this /" _ day of Apri l ,

r -9  95

ORDERED that petit ioner,s claims for Refund for Lots

2LL5 ,2L t7 ,2L24 ,2L30 ,  and  2132  a re  g ran ted ;  and  i t  i s

FURTHER ORDERED that the Distr ict of corumbia shal1

re fund  to  pe t i t i one r  t he  sum o f  g4 ,LL4 .00 , r r  w i th  an

addit ional sum carculated at the st.aE.utory rate of

interest commencingr on the f i l ing date of the petit ion

here in ( t { rarch 22,  j -993) ;  and i t  is

FURTHER ORDERED that petit ioner, s claim for Refund

for  r ,o t  2Lr4 is  denied as bared by the appl icable s tatute

o f  l im i ta t i ons .

tTThe Distr ict has not disputed that this f igure woul_drepresent the amount of the excess between the tax th;t was ;;r;and the t 'ax that should have been calculated under the petit ioner, stheory.
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