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This  mat te r  came before  the  Cour t  fo r  t r ia l  uDon t .he

p e t i t i o n  f o r  a  p a r t . i a l  r e f u n d  o f  r e a l  p r o p e r t y  t a x e s  f o r  T a x

Y e a r s  1 9 9 1  a n d  L 9 9 2 .  T h e  p a r t i e s  f i - l - e d  s t i p u l a t j - o n s  p u r s u a n t  t o

R u l e  1 1  ( b )  o f  t h e  S u p e r i o r  C o u r t  T a x  R u l e s .  U p o n  c o n s i d e r a t i o n

o f  t h e  s t i p u l a t i o n s ,  t h e  e v i d e n c e  a d d u c e d  a t  t r i a l - ,  t h e

app l icab le  law,  and hav ing  reso lved a l - }  ques t ions  o f  c red ib i l i t y ,

the  Cour t  makes t .he  fo l low ing  f ind ings  o f  fac t  and conc lus ions  o f

l a w .

W
1 .  T h e  P e t i L i o n e r ,  S q u a r e  1 1 8  A s s o c i a t e s  L i m i t e d

Par tnersh ip ,  i s  the  owner  o f  the  land and improvements  on  Lo t  29

i n  S q u a r e  1 1 8 ,  l o c a t e d  a t . 1 9 1 9  P e n n s y l v a n i a  A v e n u e ,  N . W . ,  i n  t h e

D i s t r i c t  o f  C o l - u m b i a  ( " s u b j e c t  p r o p e r t y " )
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2.  The sub jec t .  p roper ty  was bu i l t  in  1 ,979 and is  improved

b y  a n  e i g h t - s t o r y  o f f i c e  b u i l d i n g .  T h e  b u i l d i n g  c o n s i s t s  o f

2 0 8 , 8 1 8  s q u a r e  f e e t  o f  l e a s a b l e  o f f i c e  s p a c e ,  2 0 , r 4 2  s q u a r e  f e e t

o f  l e a s a b l e  r e t a i l  s p a c e ,  t h r e e  s u b l e v e l s  o f  u n d e r g r o u n d  p a r k i n g

c o m p r i s i n g  1 5 6  p a r k i n g  s p a c e s ,  5 , 8 7 4  s q u a r e  f e e t  o f  s t o r a g e

s p a c e ,  a n d  2 0 , l - 4 2  s q u a r e  f e e t  o f  s e r w i c e  s p a c e  ( t h e  m a j o r i t y  o f

wh ich  is  incorpora ted  in  a  Pepco subs ta t ion)  .  The proper ty  i s

l o c a t e d  i n  t h e  c e n t r a r  B u s i n e s s  D i s t r i c t  a n d  i s  z o n e d .  c 3 c ,

a l l o w i n g  f o r  d e v e l o p m e n t  t o  a  m a x i m u m  F A R  ( f l o o r  a r e a  r a t i o )  I  
o f

5 . 5 .  I t  i s ,  h o w e v e r ,  o n l y  d e v e l o p e d  t o  a  6 . 4  F A R .  T h e  p r o p e r t y

is  un ique due to  the  unusua l -  shape o f  the  bu i ld ing  and the

e x i s t e n c e  t h e r e i n  o f  t h e  P e p c o  s u b s t a t i o n .  T h e  u n u s u a l  s h a p e  o f

t h e  p r o p e r t . y  r e d u c e s  t h e  3 f  i  I  i i r r  n f  l -  h o  o w n e r  t o  d i v i d e  t h e

f l o o r s  f o r  s u b l e a s i n g ,  a n d  t h e  s u b s t a t i o n  i m p a c t s  u p o n  t h e

e f f i r - ' i  e n r . r r  r - r f  f h c  n a r k i n o  c ' - y a f t d  
' l r . i  

n r r  i n  l p q c  n r r l r i n nu ! ! r e l u r r e /  v L  u r r E  . t / q ! ^ r r r y  y q r q y g ,  . L u b L . t r L a r r : J  r r r  r u D o  | J q ! A r l r g

s p a c e s  p e r  1 0 0 0  s q u a r e  f e e t  o f  o f f i c e  s p a c e .

3 .  T h e  a s s e s s e d  v a l u e  o f  t h e  s u b j e c t  p r o p e r t . y  f o r  T a x

Y e a r  r 9 9 r  w a s  5 7 r , 2 8 5 , 0 0 0 .  T h e  a s s e s s e d  v a l u e  f o r  T a x  y e a r  j . 9 9 2

w a s  $ 5 1 , 3 ' 7 2 , 0 0 0 .  T h e  P e t i t i o n e r  t i m e r y  f i l e d  a n  a p p e a l  w i t h  t h e

D i s t r i c t  o f  C o l u m b i a  B o a r d  o f  E q u a l t z a L i o n  a n d  R e v i e w  ( B E R ) ,

w h i c h  r e d u c e d  t h e  T a x  Y e a r  1 9 9 1  a s s e s s m e n t  t o  5 5 9 , 2 ' t 4 , 9 0 g ,  a n d

s u s t a i n e d  t h e  T a x  Y e a r  1 - 9 9 2  a s s e s s m e n t .

^  
The FAR ( f1oor  a rea  ra t io )  i s  the  ra t io  o f  the  square  fooLage o f  the

bu i ld ing  thaL can be  bu i l t  above grade to  the  sguare  foo tage o f  the  1and.



Pet i t i one r  t ime ly  pa id  a l I  r ea l  es taLe  taxes  assesged

a g a i n s t  t h e  s u b j e c t  p r o p e r t y  v a l - u e d  a t  5 5 9 , 2 7 4 , 9 0 9  f o r  T a x  y e a r

1 9 9 1 ,  a n d  v a l u e d  a t  $ 5 1 , 3 7 2 , 0 O A  f o r  T a x  Y e a r  1 9 9 2 ,  & s  r e q u i r e d  b y

I a w ,  a n d  t i m e l y  f i l e d  a  p e t i t i o n  f o r  r e d u c t i o n  o f  a s s e s s m e n t  a n d

re fund  o f  excess  taxes  pa id  fo r  bo th  tax  yea rs .  Pe t . i t i one r

in i t i a l l y  asse r ted  tha t  t he  fa i r  marke t  va lue  o f  t he  sub jec t

p r o p e r t y  f o r  T a x  Y e a r  1 9 9 1  w a s  5 4 4 , 5 0 0 , 0 0 0 ,  w h i c h  i t  r e d u c e d  a t

t r i a l  t o  $ 4 1 , 0 0 0 , 0 0 0 ,  r e f l e c t i n g  t h e  v a l u e  s e t  b y  i t s  e x p e r t

a p p r a i s e r .  F o r  T a x  Y e a r  l . 9 9 2 ,  t h e  P e t i t i o n e r  i n i t i a l l y  a s s e r t e d

a  f a i r  m a r k e t  v a l - u e  o f  5 4 7 , 4 0 0 , 0 0 0 ,  w h i c h  i t  r e d u c e d  a t  t r i a t  t o

5 4 2 , 1 3 0 , 0 0 0 ,  a g a i n  r e f l - e c t i n g  t h e  v a l u e  s e t  b y  i t s  e x p e r t

a p p r a i s e r .  T h e  D i s t r i c t ,  d t  c r i a I ,  s o u g h t  t o  u p h o l d  t h e  o r i g i n a l

a s s e s s m e n t s  o f  $ 7 L , 2 8 5 , 0 0 0  f o r  T a x  Y e a r  I 9 9 L ,  a n d  $ 5 1 , 3 " 1 2 , 0 0 0  f o r

T a x  Y e a r  1 9 9 2 .

5 .  T h e  t a x  a s s e s s o r  f o r  T a x  Y e a r  L 9 9 2  w a s  M r .  T r o y  D a v i s ,

a  Superv i -sory  Assessor  w i th  the  Depar tment  o f  F inance and

R e v e n u e .  M r .  D a v i s  a s s e s s e d  t h e  s u b j e c t  p r o p e r t y  f o r  T a x  y e a r

1 , 9 9 2  a t  $ 5 1 ,  3 ' / 2 ,  O O 0

I n  d e t e r m i n i n q  t h e  a s s e s s m e n t  f o r  T a x  Y e a r  j - 9 9 2 ,  M r

D a v i s  e m p l o y e d  t h e  c a p i c a l i z a t i o n  o f  i n c o m e  a p p r o a c h .  T h e

c a p i t a l : - z a t i o n  o f  i n c o m e  a p p r o a c h  e n t a i l s  d i v i d i n g  a  s t a b i l i z e d

n e t '  o p e r a t i n g  i n c o m e  ( N O I )  b y  a  c a p i t a l i z a t i o n  r a t e .  T h e

4 .



s t a b i l i z e d  N O I  u s e d  b y  M r .  D a v i s  w a s  $ 5 , 2 1 6 , 6 L 7 ,  w h i c h  w a s

d i v i d e d  b y  h i s  c a p i t a l i z a t i o n  r a t e  o f  8 . 5 ?  t o  y i e l d  a n  e s t i m a t e d

m a r k e t  v a l u e  f o r  t h e  p r o p e r L y  o f  $ 5 1 , 3 7 2 , 0 0 0 .

7 .  f n  d e r i v i n g  t h e  $ 5 , 2 I G , G 1 7  N O I  f o r  T a x  y e a r  L 9 9 2 ,  M r .

Dav is  d id  no t  use  the  ac tua l  income and expense fo rms f rom the

taxpayer .  Rather ,  he  re l ied  on  marke t  ren ts  tha t  were  exh ib i ted

b y  l e a s e s  t h a t  h e  h a d  e x a m i n e d  i n  o t h e r  c o m p a r a b l e  b u i r d i n g s .

T h e  P e r t i n e n t  D a t a  B o o k  f o r  l - 9 9 2 ,  w h i c h  w a s  c o m p i l e d  b y  t h e

D i s t r i c t  o f  C o l u m b i a ,  g a v e  a  r a n g e  o f  m a r k e t  r e n t s .

8 -  T h e  a s s e s s o r ' s  T a x  Y e a r  I 9 9 Z  N O I  o f  $ 5 , 2 I G , 6 I . 1  w a s

b a s e d  o n  t h e  f o l l o w i n g  e s t i m a t e d  m a r k e t  r e n t s :  9 2 7  / S F  ( s g u a r e

f o o t )  f o r  t h e  o f f i c e  s p a c e ; 9 4 0 / s F  f o r  t h e  r e t a i l  s p a c e ;  g 1 2 B O

p e r  s p a c e  f o r  t h e  p a r k i n g  s p a c e s ;  $ r 3 / s p  f o r  t h e  s t o r a g e  a r e a ; 3 2

f o r  v a c a n c y  a n d  c r e d i t  r o s s ;  a n d  $ 7 . 1 5 / s F  f o r  t h e  o p e r a t i n g

e x p e n s e s .  T h e  a s s e s s o r  m u l t i p l i e d  t h e s e  m a r k e t  r e n t s  b y  t h e

appropr ia te  number  o f  square  fee t  in  the  sub jec t  p roper ty  to

d e r i v e  h i s  N O I .

9 .  T h e  m a r k e t  r e n t s  i n  t h e  l 9 9 2  P e r t i n e n t  D a t a  B o o k  w e r e

based on  a  s tudy  o f  typ ica l  ren ts  observed in  recent  leases  tha t

w e r e  e x e c u t e d  f o r  c o m p a r a b r y  a g e d  b u i r d i n g s  i n  t h e  C e n t r a l

B u s i n e s s  D i s t r i c t .  F o r  i n s t a n c e ,  t h e  9 4 0 / s F  m a r k e t  r e n t  f o r  t h e

o f f i c e  s p a c e  w a s  b a s e d  o n  t h e  1 9 8 9  i n c o m e  a n d  e x p e n s e  f o r m s ,  a n d



par t icu lar ly  the leas ing forms,  submit ted by the owners of

comparab le  p rope r t  i es  i n  t he  Cen t ra l  Bus iness  D is t r i c t  .  The

$4O/SF  ra te  was  se lec ted  f r om Lhe  range  o f  r a tes ,  w i t h  t he

ex t remes  e l im ina ted ,  es tab l , i shed  by  the  comparab le  sa les

in fo rma t  i on  .

1 0 .  T h e  l e a s e s  i n  t h e  s u b j e c t  p r o p e r t y  w e r e  e x e c u t e d  a r o u n d

l - 9 7 9 .  A 1 1  o f  t h e  l e a s e s  h a d  a n  e x p i r a t i o n  d a t e  b e y o n d  t h e

v a l u a t i o n  d a t e  o f  J a n u a r y  I ,  1 9 9 1 ,  e x c e p t  f o r  t w o  l - e a s e s

a c c o u n t i n g  f o r  a p p r o x i m a t e l - y  5 , 0 0 0  s q u a r e  f e e t  o f  n e t  r e n t a b l e

a r e a .

1 1 .  M r .  D a v i s  s e l e c t e d  h i s  8 . 5 ?  c a p i t a l i z a t i o n  r a t e  f r o m  a

r a n g e  o l  r a t e s  c a l c u l a t e d  b y  t h e  O f f i c e  o f  S t a n d a r d s  a n d  R e v i e w ,

a  d j ,v is i -on  o f  the  Depar tment  o f  F inance and Revenue.  S tandards

a n d  R e v i e w  e m p l o y e d  t h e  " d i r e c L  e x t r a c t . i o n  f r o m  c o m p a r a b l e  s a l e s "

method to  der ive  the  cap i ta l i za t ion  ra tes .  That  met .hod en ta i l s

d iv id ing  pro  fo rma NOIs  by  the i r  respec t ive  se l - I  p r ices  t .o

p r o d u c e  a  r a n g e  o f  c a p i t a l i z a t i o n  r a t e s .  T h e  h i g h  a n d  l o w

e x t r e m e s  o f  t h e  r a n g e  a r e  e x c l u d e d ,  a n d  t h e  a s s e s s o r  s e l e c t s  h i s

r a t e  f r o m  t h e  f i n a l  r a n q e .  T h e  a s s e s s o r s  r e c e i v e  t h e  r e c o r d a t i o n

f o r m s  o f  t h e  s a l e s  f r o m  t h e  R e c o r d e r  o f  D e e d s ,  v e r i f y  t h e

i n f o r m a t i o n ,  a n d  t h e n  p r e s e n t  i t  t o  S t a n d a r d s  a n d  R e v i e w .

S t . a n d a r d s  a n d  R e v i e w  t h e n  c a l c u l a t e s  t h e  c a p i t a l i z a t i o n  r a t e s .



12.  "Pro forma" net  operat ing incomes are est imated by

Standards and Review f rom market  in format ion rather  than the

ac tua l  h i s to r i ca l  i ncomes  o f  t he  p rope r t i es .  When  these  NOfs  a re

d i v ided  by  the  comparab les '  respec t i ve  sa le  p r i ces ,

cap i t a l i za t i on  ra tes  resu l t .

1 3 .  S t a n d a r d s  a n d  R e v i e w  a l s o  d e r i v e d  c a p i t a l i z a t i o n  r a t e s

by  d iv id ing  the  comparab le  sa les  proper t ies '  ac tua l  NOIs  by  the i r

a c t u a l  s a l e s  p r i c e s .  G e n e r a l l y ,  t h e  c a p i t a l i z a t i o n  r a t e s  w e r e

lower  fo r  the  ac tua l  income s tud ies  as  compared to  the  pro  fo rma

c a p i t a l i z a t i o n  r a t e  s t u d i - e s .  T h u s ,  t h e  o v e r a l l -  a s s e s s m e n t  v a l u e s

wou ld  genera l l y  be  l -ower  us ing  pro  fo rma cap i ta l i za t ion  ra tes

r a t h e r  t h a n  t h e  a c t u a L  c a p i t a l  l z a L i o n  r a t e s  f r o m  t h e  c o m p a r a b l e

s a l e s  p r o p e r t i e s .

L 4 .  T h e  a s s e s s o r  d i d  n o t  t e s t  h i s  8 . 5 ?  c a p i - t a l i z a L i o n  r a t e

aga ins t  the  ne t  opera t ing  income to  de termine whether  o r  no t  tha t

cap i ta l i za t ion  ra te  was h igh  enough to  a l - Iow the  taxpayer  to  pay

r e a l  e s t a t e  t a x e s  a t  t h e  a s s e s s e d  f i g u r e ,  t o  p a y  t h e  m o r t g a g e

b a s e d  o n  a  ' 7 5 2  l o a n  t o  v a l u e  r a t i o ,  a n d  t o  o b t a i n  a  f a i r  r e t u r n

o n  e q u i t y .

1 5 .  A  c a s h  f l o w  a n a l y s i s  f o r  T a x  Y e a r  1 9 9 2  i s  a s  f o 1 l o w s :

F o r  a n  a s s e s s m e n t  o f  $ 5 1 , 3 ' 7 2 , 0 0 0 ,  t h e  t a x e s  d u e  a t  2 . L 5 ?  a r e

$ 1 , 3 L 9 , 4 9 8 .  T h e  m o r t g a g e ,  b a s e d  o n  a  ' 7 5 %  l o a n  t o  v a l u e  r a t i o  a n d



a  m o r t g a g e  c o n s t a n t  o f  0 . 1 0 3 L  i s  ( $ 5 1 , 3 7 2 , 0 0 0 )  ( 1 5 2 )  ( 0 . 1 0 3 1 )  =

5 4 , ' 7 4 5 , 5 9 0 .  F o r  T a x  Y e a r  1 - 9 9 2 ,  t h e  a s s e s s o r  u s e d  a  n e t  o p e r a t i n g

i n c o m e  o f  $ 5 , 2 L 6 , 6 L 7 .  S u b t r a c t i n g  t h e  t a x e s  d u e  a n d  t h e  m o r t g a g e

f r o m  t h e  N O I  r e s u l t s  i n  a  n e g a t i v e  c a s h  f l o w  o f  5 8 4 8 , 4 7 I ,  w i t h o u t

e v e n  c o n s i d e r i n g  t h e  f a i r  r e t u r n  o n  e q u i t y .

1 5 .  M r .  D a v i s  c o n d u c t e d  a  c o m p a r a b l e  s a l e s  a n a l y s i s  t o

check  the  reasonab leness  o f  h is  f igure  ach ieved under  the  income

a p p r o a c h .  H e  e x a m i n e d  e i g h t  d i f f e r e n t  p r o p e r t i e s  i n  t h e  D i s t r i c t

o f  C o l u m b i a  a n d  a d i u s t e d  t h e i r  e s t i m a t e d  v a l u e s  f o r  d i f f e r e n c e s

wi th  the  sub jecL  proper ty .  The comparab le  sa les  produced a  range

o f  p r o p e r t y  v a l - u e s  f r o m  5 2 5 2 / S f ' t o  $ 4 0 8 / S F  o f  n e t  r e n t a b l e  a r e a .

T h e  $ 6 1 , 3 7 2 , 0 0 0  a s s e s s m e n t  r e s u l t i n g  f r o m  t h e  i n c o m e  a p p r o a c h

e q u a t e s  t o  $ 2 5 2 / S f  o f  n e t  r e n t a b l - e  a r e a  f o r  t h e  s u b j e c t .  M r .

D a v i s ,  c o n s e q u e n t l y ,  c o n s i d e r e d  t h e  v a i u e  r e s u l t i n g  f r o m  i n c o m e

approach to  be  very  conserva t ive .

L 7  .  T h e  a s s e s s o r  f o r  T a x  Y e a r  1 9 9 1  w a s  G e o r g e  T o l l ,  d D

a s s e s s o r  w i t h  t h e  D i s t r i c t  o f  C o l u m b i a  D e p a r t m e n t  o f  F i n a n c e  a n d

Revenue.  Th is  Cour t  d id  no t  accept  Mr .  To11 as  an  exper t

w i t n e s s .

1 8 .  M r .  T o l l  e s t i m a t e d  t h e  m a r k e t  v a l u e  o f  t h e  s u b - i e c t

p r o p e r t y  f o r  T a x  Y e a r  1 9 9 1  a t  $ 7 L , 2 8 5 , 0 0 0 .



f 9 .  To  a r r i ve  a t  h i s  Tax  Year  I99 I  va1ue ,  Mr .  To l I  r e l i ed

. ) n  r h e  r - a n i  t a l i z a t i o n  o f

s t a b i l - i z e d  N O I  o f  $ 5 ,  8 8 1 ,

c a p i t a l i z a t i o n  r a t e  o f  8 .

s ' / r ,285 ,000 .

i n c o m e  a p p r o a c h .  M r .  T o l I  d e r i v e d  a

1 5 0 ,  w h i c h  h e  d i v i d e d  b y  a

2 5 2  t o  g e t  a n  o v e r a l l  a s s e s s m e n t  o f

20 I n  d e r i v i n g  h i s  s t a b i l i z e d  N O I ,  M r .  T o 1 1  l o o k e d  a t  t h e

sub jec t  p roper ty  a t  the  t ime o f  the  assessment  and examined the

r e n t  r o l l s ,  b u t  d i d  n o t  u s e  t h e  a c t u a l  r e n t s  t h a t  t h e  e x i s t i n q

t e n a n t s  w e r e  p a y i n g .  I n s t e a d ,  t h e  a s s e s s o r  u s e d  m a r k e t  r e n t s  p e r

q f f r r r r F  f a a l -

proper ty  and

f n n l - a a o  € n r

market  ra te

fo r  the  d i f fe ren t  types  o f  space compr is ing  the

m u l t i p l i e d  t h e s e  r a t e s  b y  t h e  c o r r e s p o n d i n g  s q u a r e

i h a f  . | _  l r n c  o f  s r . . r : . , - a  F - r ' r r  p x a m n ' l  e  t h c  a s s e s s o r  u s e d  a" 1 _ Y -

f o r  t h e  o f f i c e  s p a c e  o f  $ 2 8 / S F ,  w h i c h  h e  m u l t i p l i e d

b y  t h e  t o t a l  s q u a r e  f o o t a g e  o f  o f f i c e  s p a c e  i n  t h e  b u i l d i n g .

L i k e  M r .  D a v i s ,  t h e  a s s e s s o r  f o r  T a x  Y e a r  1 9 9 2 ,  M r .  T o l - 1  r e v i - e w e d

the income and expense forms for comparable propert ies in a

s i m i - l a r  l o c a t i o n  a s  t h e  s u b j e c t  p r o p e r t y  t o  a c h i e v e  t h e  m a r k e t

r a t e s .

2 I W h i l e  t h e  a c t u a l  N O I repor ted  by  the  taxpayer  fo r  Tax

T o 1 1  e s t i m a t e d  a  N O I  o f  $ 5 , 8 8 1 , 1 5 0Y e a r  1 9 9 1  w a s  $ 3 ,  3  4 2  , 2 8 6  ,  M r

T h i s  N O I  w a s  b a s e d  o n  t h e  i n c o m e  t h a t  h e  e s t i m a t e d  t h e  b u i l d i n q

w o u l d  q e n e r a t e  i f  i t  w e r e  v a c a n t  a n d  r e - l e a s e d  a t  m a r k e t  r a t e s



At the t ime of  Tol r 's  assessment ,  however ,  there were severa l

l eases  i n  ex i s tence  tha t  were  genera t i ng  l ess  i ncome than  the

marke t  va l -ue  l eases .  Wh i l e  the  assesso r  t es t i f i ed  tha t  mos t  o f

the  l eases  i n  ex i s tence  were  abou t  t o  exp i re ,  he  cou ld  no t  reca l l

which of  them had renewal  opt i -ons.

22 .  Mr .  To11  se lec ted  h i s  8 .252  cap i t a l i za t i on  ra te  f r om a

range  o f  cap i ta l i zaL ion  ra tes  es tab l i shed  by  the  o f f i ce  o f

S tandards  and  Rev iew  rang ing  f rom g?  to  92 .

2 3 .  T o  e s t a b l i s h  t h e  r a n g e  o f  r a t e s ,  s t a n d a r d s  a n d  R e v i e w

est imated pro  fo rma NOIs  fo r  ac tua l  sa les  o f  comparab ie

proper t ies  and d iv ided each pro  fo rma Nor  by  i t s  respec t ive

a c t u a l -  s a l - e  p r i c e  t o  c a l c u l - a t e  t h e  c a p i t a l i z a t i o n  r a t e .

2 4  -  T h e  a s s e s s o r  f o r  T a x  Y e a r  1 9 9 1  d i d  n o t  t e s t  h i s  9 . 2 5 2

c a p i c a l i z a t i o n  r a t e  a g a i n s t  t h e  N o r  t o  a s c e r c a i n  w h e t h e r  t h e

cap i ta l j -zaL ion  ra te  was h iqh  enough to  a l low the  taxpayer  to  pay

taxes ,  pay  the  annua l  mor tgage,  and ob ta in  a  fa i r  re tu rn  on

e q u i t y .

2 5 .  A  c a s h  f r o w  a n a l y s i s  f o r  T a x  Y e a r  1 9 9 1  i s  a s  f o l l o w s :

F o r  a n  a s s e s s m e n t  o f  g ' 7 I , 2 8 5 , 0 0 0 ,  t h e  t a x e s  d u e  a t  2 - l 5 t  a r e

$ 1 , 5 3 2 , 6 2 8 .  T h e  m o r t g a g e ,  b a s e d  o n  a  7 5 . 6 ?  l o a n  t o  v a l u e  r a t i o

a n d  a  m o r t g a g e  c o n s t a n t  o f  0 . 1 0 2  i s  ( $ 7 1 , 2 8 5 , 0 0 0 )  ( 7 s - 6 2 )  ( 0 . 1 0 7 )

$ 5 , 7 5 6 , 3 8 6 .  F o r  T a x  Y e a r  1 9 9 1 ,  t h e  a s s e s s o r  u s e d  a  n e t  o p e r a t i n q



i ncome o f  $5 ,

f rom the NOI

wi t .hout  even

2 6 .  T h e

881 ,150 .  Sub t rac t i ng  the  taxes  due  and  the  mor tgage

r e s u l t s  i n  a  n e g a t i v e  c a s h  f l o w  o f  $ 1 , 4 L i , 8 6 4 ,

cons ide r ing  the  fa i r  re tu rn  on  equ icy .

assesso r  ve r i f i ed  the  es t ima ted  marke t  va l -ue  fo r

Tax Year  1991 tha t  he  ach ieved under  the  income approach by

compar ing  i t  to  the  va lue  ach ieved under  the  comparab le  sa les

approach.  The s tandard  measurement  o f  es t . imated  marke t  va lue

u n d e r  t h e  c o m p a r a b l e  s a l - e s  a p p r o a c h  i s  a  d o l l a r  v a l u e  p e r  s q u a r e

f o o t  o f  n e t  r e n t a b l e  a r e a .  H i s  $ ' 7 I , 2 8 5 , 0 0 0  v a l u e  f r o m  t h e  i n c o m e

a p p r o a c h  e q u a t e s  t o  5 2 9 3 . I 7 / S F  o f  n e t  r e n t . a b l - e  a r e a .

2 ' 7 .  U n d e r  t h e  c o m p a r a b l e  s a l e s  a p p r o a c h ,  t h e  a s s e s s o r

e x a m i n e d  p r o p e r t i e s  s i m i l a r  t o  t h e  s u b j e c t  p r o p e r t y  i n  l o c a t i o n ,

d 9 € ,  a n d  c o n d i t i o n .  O f  a l l  t h e  c o m p a r a b l e  p r o p e r t i e s  t h a t  h e

e x a m i n e d ,  n o n e  h a d  s o l d  f o r  l e s s  t h a n  $ 3 0 0  / S F  o f  n e t  r e n t . a b l e

a r e a .  A s  t h e  $ 2 9 3  . 1 7 / S F  v a l u e  a c h i e v e d  u n d e r  t h e  c a p i t a l i z a t j - o n

of  income approach was cons iderab ly  lower  than any  o f  the  ra tes

der ived  f rom the  comparab le  p roper t ies ,  the  assessor  was

conf ident  tha t  the  income approach va lue  was a  fa i r  and

r e a s o n a b l e  a s s e s s m e n t  .

2 B p e f  i  f  i  o n e r  n r e s e n t e d  M f  .  H a r r w  A  H 6 r s f - m - -  . . ' 1 - ^  r L . ^
| / r  v r s r r L e s  r . r !  .  r r q !  !  /  n .  t l v r  D  L t t l q l l ,  w l l u  L t r E

D i s c r i c t  s t i p u l a t e d  t o  b e  a n  e x p e r t  i n  t h e  f i e l d  o f  c o m m e r c i a l

- ^ ^ ^ r  ^ ' 1 n r 2 i  q a l  cI
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29.  Mr .  Hors t .man appra ised the  sub jec t  p roper ty  fo r  Tax

Y e a r s  1 9 9 1  a n d  1 9 9 2 .

3 0 .  F o r  T a x  Y e a r  1 9 9 1 ,  t h e  a p p r a i s e r  e s t i m a t e d  t h e  f a i r

m a r k e t  v a l u e  o f  t h e  s u b j e c t  p r o p e r t y  t o  b e  g a 1  m i r l i o n ,

a t L r i b u t i n g  $ 3 2  m i l l i o n  t o  t h e  l a n d  v a l - u e  a n d  5 9  m i l l i o n  t o  t h e

va lue  o f  the  improvements .  For  Tax  year  J -992,  Mr .  Hors tman

appra ised the  overa l l  va lue  o f  the  sub jec t  p roper ty  to  be

5 4 2 , l - 3 0 , 0 0 0  a n d  i n d e p e n d e n t l - y  c a l - c u l a t e d  t h e  v a l u e  o f  t h e  l a n d  t o

b e  5 2 8 , 2 0 0 , 0 0 0 .  W h i l e  b o t h  t h e  a p p r a i s e r , s  f i n a l  a p p r a i s a l

r e p o r t  a s  w e l l  a s  t h e  P e t i t i o n e r ' s  P r o p o s e d  F i n d i n g s  o f  F a c t  a n d

C o n c r u s i o n s  o f  L a w  a s s e r t  t h a t  t h e s e  t w o  f i q u r e s  l - e a d  t o

$ L 2 , 9 3 0 , 0 0 0  a s  t h e  v a l - u e  o f  t h e  i m p r o v e m e n t s ,  t h i s  C o u r t  f i n d s

t h a t  t h e  i n t e n d e d  v a l u e  o f  t h e  i m p r o v e m e n t s  i s  $ 1 3 , 9 3 0 , 0 0 0 ,  t h e

s i m p l e  r e s u l t  o f  s u b t r a c t i n g  t h e  i n d e p e n d e n t l y - d e r i v e d  l a n d

appra isa ]  f rom the  independent ly -der ived  overa l l  p roper ty

^ ^ ^ - - . 1  ^ ^ tq l l P r a r > d r .

3 1 .  N e a r  t h e  v a l _ u a t i o n  d a t e  o f  J a n u a r y  l ,  1 9 9 0 ,  t h e  r e a l -

es ta te  marke t  exper ienced some very  major  changes.  The F inanc ia l

r n s t i t u t i o n  R e f o r m  a n d  R e c o v e r y  E n f o r c e m e n t .  A c t ,  e n a c t e d  i n

A u g u s t  1 9 8 9 ,  t o o k  f u n d i n g  f o r  r e a r  e s t a t e  o u t  o f  t h e  m a r k e t .

T h e r e a f t e r ,  t h e  r e a l -  e s t a t e  m a r k e t  e n t e r e d  i n t o  a  r e c e s s i o n ,

r e s u l t i n g  i n  I e s s  s a l e s  t r a n s a c t i o n s  a n d  i n c r e a s e d  v a c a n c v  r a t e s .

il



There was also a supply increase Ehrough t.he construction of new

bu i l d i ngs .

32 .  I n  app ra i s ing  the  sub jec t  p rope r t y  f o r  Tax  yea r  1991 ,

the appra iser  conducted an independent  va luat ion of  the land and

an independent valuation of the overal l  nr.)nFrt-\, '

33.  In  va lu ing  the  land,  the  appra iser  examined the  land as

i f  vacant  and ava i lab le  fo r  deve lopmenc to  i t s  h ighes t  and bes t

u s e ,  w h i c h  w o u l d  b e  a s  a n  o f f i c e  b u i l d i n g  f o r  t h e  s u b j e c t

proper ty .  The proper ty  was then compared w i th  o ther  p roper t j -es

i n  t h e  D i s t r j - c t  s o l d  p r i o r  t o  J a n u a r y  I ,  1 9 9 0 ,  w h i c h  w e r e

a d j u s t e d  t o  a c c o u n L  f o r  s u c h  d i f f e r e n c e s  i n  t h e  s u b j e c t  p r o p e r t y

a s  i t s  u n u s u a ]  s h a p e  a n d  t h e  p r e s e n c e  o f  t h e  P e p c o  s u b s t a t i o n .

Based on  the  ad jus tments  to  the  comparab les ,  the  pr ice  per  sguare

f o o t  o f  F A R  f n r  f h c  s r r h - i c r - r -  w a s  c a l c u l a t e d  t o  b e  $ 1 2 5 / S F  o f  F A R . 2

A p p l i e d  t o  t h e  5 . 5  F A R  a l l o w a b l e  f o r  t h e  s u b j e c t  p r o p e r t y ,  t h e

f i g u r e  g i v e s  a  t o t a l  v a l u e  o f  $ 3 2  m i l l i o n  a t t r i b u t a b l e  t o  t h e

l a n d .

34 .  In  va lu ing  the  overa1 l  p roper ty  as  improved,  the

appra j -ser  re l ied  on  the  income approach.  The appra iser  f i r s t

d e t e r m i n e d  a  s t a b i l - i z e d  N O I  f o r  t h e  p r o p e r t y  a n d  t h e n  d i v i d e d  i t

b y  h i s  d e r i v e d  c a p i t a l i z a t i o n  r a t e .

'  A pr ice per  square foot  of  FAR is  used so that  compar ison of  propert ies
wi th d i f ferent .  FARs can be made.
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35 .  I n  ca l cu la t i ng  t . he  NOI ,  t he  app ra i se r  d i v ided  the

p roper t y  i n to  re le t  space  and  cu r ren t l y  l eased  space .  The  re le t

space compr ises t .he space that  ro I1s over  wi thout  a  re lease

opt ion and the current  vacanL space.  For  the re le t  space,  the

appra iser  ca lcu lated the NOI by us ing market  rents  der ived f rom

comparable sa1es.  For  the current ly  leased space,  the appra iser

used the act .ua l  l -eas inq dat .a  to  ca lcu l -ate the NOI .

3 5 .  T o  d e t e r m i n e  t h e  m a r k e t  r a t e  t h a t  w o u l d  b e  a p o l i e d  t o

the  re le t  space,  the  appra iser  employed the  comparab le  sa les

method.  The comparab le  sa les  produced a  range o f  ra tes  f rom

5 2 6 . 4 5 / S F  t o  $ 3 2 . 8 6 / S F .  B a s e d  o n  t h e  s u b j e c t  p r o p e r t y ,  d s  o f

J a n u a r y  L ,  f 9 9 0 ,  t h e  a p p r a i s e r  s e l e c t e d  $ 3 0 / S F  f o r  t h e  r e l e t

s p a c e .  A s  o f  t h a t  d a t e ,  t h e r e  w a s  o n l y  4 , L 5 2  s g u a r e  f e e t  o f

r e l e t  o f f i c e  s p a c e  a n d  4 , 5 7 8  s q u a r e  f e e t  o f  r e t a i l  s p a c e .  T h e r e

was no  ava i lab le  s to rage space.

3 7 .  T o  c a l c u l a t e  t h e  N O I  f o r  t h e  I e a s e d  s p a c e ,  t h e

appra i -ser  used the  ac tua l  leas ing  in fo rmat ion  ava i lab le  fo r  the

s u b j e c t  p r o p e r t y .  A s  o f  J a n u a r y  1 ,  1 9 9 0 ,  m o s t  o f  t h e  t e n a n t s  w h o

had renewal -  op t ions  exerc ised those op t ions .  Those op t ions

p r e v e n t .  t h e  l - e a s e s  f r o m  r o l l i n g  o v e r  t o  t h e  m a r k e t  r a t e s .  U s e  o f

m a r k e t  r a t e s  a p p l i e s  o n l y  t o  t h a t  s p a c e  w h i c h  c o u l d  i n  f a c t  b e

l e a s e d  i n  t h e  m a r k e t .  T h e  r e n t  t h a t  c a n  b e  c o l l e c t e d  f o r  s p a c e
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t .hat  is  a l ready occupied by the tenants is  determined by the

lease  ag reemen ts  w i t h  t hose  t enan ts .

38 .  Based  on  the  ex i s t i ng  con t rac t .ua l  ra tes  pa id  by  the

tenants,  the appra iser  ca lcu lated the fo l lowing average gross

opera t i ng  i ncomes  (Gor )  pe r  sgua re  foo t  o f  l eased  space :

$16 .94 / sF  f o r  t he  l eased  o f f i ce  space ;  922 -BT  fo r  t he  reased

f i r s t - f l oo r  r e ta i l  space , '  and  $18 .53 / s r  f o r  t he  l eased  mezzan ine

re ta i l  space .  To  de te rm ine  the  ove ra l l  Go I  f o r  t he  l eased  space

rn Lhe bui ld i -ng,  the appra iser  then summed the resul ts  of

mul t ipry ing these rates by the square footages of  the appl icable

space .

3 9 .  T o  c o n v e r t  t h e  G o r s  f o r  b o c h  t h e  r e l e t  s p a c e  a n d  t h e

l e a s e d  s p a c e , i n t o  N o r s ,  t h e  a p p r a j - s e r  d e d u c t e d  o p e r a t i n g  e x p e n s e s

w h i c h  w e r e  e s t i m a t e d  t o  b e  $ 1 , G 9 I , 9 6 2 .

40 .  The  app ra i se r ' s  s tab i r i zed  Nor  fo r  Tax  yea r  1991  was

$4 ,679 ,734 .

4 L .  A f t c r  r n h i o r r j - ^  t h e  s t a b i l i z e d  N O I ,  t h e  a p p r a j - s e r

d e v e l o p e d  a  c a p i t a l i z a t i o n  r a t e  t h a t  r e f l e c t e d  w h a t .  t h e  m a r k e t

w a s  p a y i n g  f o r  p r o p e r t y  o f  s i m i l a r  e c o n o m i c  c h a r a c t e r i s t i c s .

4 2 .  T o  c a l c u l a t e  h i s  c a p i t a r i z a t i o n  r a t e ,  t h e  a p p r a i s e r

employed the  band o f  inves tment  techn ique.  The appra iser

re fe r red  to  the  Amer ican counse l -  o f  L i_ fe  rnsurance Companv
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i nves tment  bu l le t in  dur ing  the  quar te r  immedia te ly  p r io r  to  the

v a l u a t i o n  d a t e .  F r o m  t h a t  b u l l e t i n  w a s  s e l e c t e d  n o r m a l  l o a n  t o

va lue  ra t ios  and annua l  mor tgage cons tan t  in fo rmat ion .  Then,  the

a p p r a i s e r  t a l k e d  t o  i n v e s t o r s ,  b u y e r s ,  a n d  s e l l e r s  f r o m  t h e

m a r k e t  p l a c e  t o  d e t e r m i n e  t h e  c a s h  o n  c a s h  r a t e  o f  r e t u r n

expec ted  fo r  par t j -cu la r  p roper t ies  on  tha t  da te  in  o rder  to

d e v e l o p  a  c a s h  o n  c a s h  o r  e q u i t y  d i v i d e n d  r a t e .  A s s u m i n g  a  ' 7 3 . 7 %

l o a n  t o  v a l u e  r a t i o ,  d D  a n n u a l  m o r t g a g e  c o n s t a n t  o f  0 . 1 , 0 2 4 1 - 9

( b a s e d  o n  a  2 5  y e a r  l o a n  a t  9 . 4 2 5 2  i n t e r e s t )  ,  a n d  a  6 Z  c a s h  o n

c a s h  r a t e ,  t h e  a p p r a i s e r  e s t i m a t e d  a  m a r k e t  c a p i t a l i z a t i o n  r a t e

o f  0 . 0 9 2 5 8 9 ,  w h i c h ,  a d d e d  t o  t h e  0 . 0 2 1 5  t a x  r a t e ,  y i e l d s  a n

o v e r a l l -  r a t e  o f  0  .  1 1 4 1  .

43.  The band of  investment  method was se lected bv the

app ra i se r  t o  deve lop  h i s  cap i t a i i za l i on  ra te  as  he  cons ide red  t he

subject  proper ty  to  be fa i r ly  s tab le.  The income approach

appl ied to  a s table income st ream el iminates many of  the

indiv idual  assumpt ions as to  what  may happen to the va lue of  the

proper ty  in  the fu ture.  Those assumpt ions are bui l t  in to  the

band  o f  i nves tmen t  me thod .

4 4  .  T h e  a p p r a i s e r  d i v i d e d  t h e  $ 4 ,  5 ' 7 9  , ' 7 3 4  N O I  b y  t h i s  0  . 1 1 4 1

c a p i t a l i z a t i o n  r a t e  t o  g e t  a  r o u n d e d  m a r k e t  v a l - u e  o f  $ 4 1  m i l l i o n

f o r  T a x  Y e a r  I 9 9 I  -
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45,  The appra iser  per f  ormed t .hree separat .e  tests  to

va l i da te  h i s  cap i ta lLzaL ion  ra te :  t he  deb t  cove rage  ra t . i o  t es t . ,

t he  E I Iwood  y ie ld  ana lys i s ,  and  the  imp l i ed  va lue  change  tes t .

I n  add i t i on ,  t he  app ra i se r  pe r fo rmed  the  D .C .  adequa te  re tu rn

tes t ,  wh ich  tes ts  whe the r  t he  cap i ta l i za t i on  ra te  p rov ides  an

adequate return to cover the mortgage pa)rments, tax payments, and

the fa j - r  equi ty  re turn.  The appra iser  concluded that  the

se lec ted  ove ra l l -  cap i t a l i za t i on  ra te  me t  a l l  o f  t hese  t es t s .

4 6 .  F o r  T a x  Y e a r  L 9 9 2 ,  t h e  a p p r a i - s e r  c o n d u c t e d  a  s i m i l - a r

a p p r a i s a l  o f  t h e  s u b j e c t  p r o p e r t y  a s  h e  d i d  f o r  T a x  Y e a r  1 9 9 1 .

He the  es t imated  the  va l -ue  o f  the  land por t ion  o f  the  proper ty  to

b e  5 2 8 , 2 0 0 , 0 0 0 .  U n d e r  t h e  c a p i t a l i z a L i o n  o f  i n c o m e  a p p r o a c h ,  h e

a g a i n  d e r i v e d  d i f f e r e n t  r e n t a l -  r a t e s  f o r  t h e  r e l e t  s p a c e  a n d  t h e

l e a s e d  s p a c e  t . o  a c h i e v e  a  s t a b i l i z e d  N O I ,  w h i c h  h e  c a p i t a l i z e d  t o

a c h i e v e  a n  o v e r a l - l -  v a l u e  o f  $ 4 2 , 1 , 3 0 , 0 0 0  f o r  t h e  s u b j e c t  p r o p e r t y

as  improved.

4 ' 7  -  M r .  T o 1 1 ,  M r .  D a v i s ,  a n d  M r .  H o r s t m a n ,  a f  t e r

c o n s i d e r i n g  t h e  c a p i t a l i z a L i o n  o f  i n c o m e ,  c o m p a r a b l e  s a l e s ,  a n d

r e p l a c e m e n t  c o s t  a p p r o a c h e s  t o  v a l u e  a s  r e q u i r e d  b y  s t a t u t e ,  a I t

a g r e e d  t h a t  t h e  c a p i t a l  i z a L i o n  o f  i n c o m e  w a s  t h e  m o s t  a p p r o p r i a t e

a p p r o a c h  t o  v a l - u e  f o r  t h e  s u b j e c t  p r o p e r t y .
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4 8 I n  c r i t i c i z i ng  the  assessmen t  f o r  Tax  Year  L992

c o n d u c t e d  b y  M r .  D a v i s ,  M r .  H o r s t m a n  e x p l a i n e d  t h a t  i n  d e r i v i n g

h i s  N O I ,  M r .  D a v i s  f a i l e d  t o  t a k e  i n t o  a c c o u n t  t . h e  f a c t  t h a t

t he re  were  ex i s t i ng  l eases  on  the  sub jec t  p rope r t y  and  tha t  a

number of  them extended in  the fu ture,  hav ing opt ions to  renew.

T h e  r e n L s  p a i d  w e r e  s u b s t a n t i a l l y  b e l o w  t h e  a s s e s s o r ' s  e s t i m a t e

o f  w h a t  s h o u l d  b e  p a i d  t o  l e a s e  t h e  b u i l d i n g .  T h e  a s s e s s o r , s

e s t i m a t e d  N O I  c o u l d  n o t  b e  a c h i e v e d  i n  t h e  f o l l - o w i n q  v e a r .  T h e

a S S e S S O T , S  e S t i m a t e d  v a l U e  ^ f  t - l r o  n r n n o - t y  C O U I d  n O t  b e  C a p t U r e d

by the owner

4 9 .  M r

se l l i ng  the  p rope r t y .

Hors tman  a l - so  exp fa ined  tha t  t he  assesso r ' s

c a p i t a l i z a t i o n  r a t e  w a s  t o o  l o w  t o  c o v e r  t h e  m o r t g a g e  p a y m e n t ,  a

fa i r  re tu rn  on  the  equ i ty ,  and the  tax  payments -  Mr .  Hors tman

t e s t i f i e d  t h a t  M r .  D a v i s ' s  e x p l a n a t i o n  o f  t h e  s o u r c e  a n d

deve lopmenL o f  the  cap i ta l i za t ion  ra tes  cons t i tu t ing  the  rangfe

f r o m  w h i c h  h e  s e l e c t e d  h i s  c a p i t a l i z a t i o n  r a t e  w a s  n o t  c o n s i s t e n t

w i t h  g e n e r a l l y  a c c e p t e d  a p p r a i s a l  p r a c t i c e s .  S p e c i f i c a l l y ,  M r .

Hors tman re fe r red  to  the  comparab le  p roper ty  loca ted  a t  2O1-O

M a s s a c h u s e t t s  A v e n u e ,  N . W .  u s e d  b v  t h e  O f f i c e  o f  S t a n d a r d s  a n d

R e v i e w  t o  d e r i v e  o n e  o f  t h e  c a p i c a l L z a t i o n  r a t e s  i n  t h e  r a n q e .

M r .  H o r s t m a n  t e s t i f i e d  t h a t  t h a t  p r o p e r t y  w a s  n o t  l e a s e d  t o

anyone a t  the  t ime i t  was  so ld  and,  as  a  resu l - t ,  d id  no t  have any
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income.  Since there was no NOI for  that  proper ty ,  the pro forma

i n c o m e  e s t i m a t e d  f o r  t h e  p r o p e r t y  w a s  t o o  s p e c u l a t i v e  a n d  t h u s ,

no t  an  ind ica t ion  o f  what  the  marke t  was  do ing .  Fur thermore ,  Mr

H o r s t m a n  f e l t  t h a t  f o u r  o t h e r  p r o p e r t i e s  ] o c a t e d  a t  1 0 1 5  1 8 t h

S t r e e t ,  N . W . ,  1 8 9 9  L  S t r e e t ,  N . W . ,  1 0 3 0  1 5 t h  S t r e e t ,  N . W . ,  a n d

L22  C  S t ree t ,  N .W. ,  r ep resen t i ng  a rm ' s  l eng th  sa les  o f  s im i l a r

types of  bu iJ-d ings,  should have been inc luded in  the i .992

Per t i nen t  Da ta  Book ,  bu t  f o r  some reason  were  no t .

5 0 S i m i L a r : . y ,  f o r  T a x  Y e a r  1 9 9 1 ,  M r .  H o r s t m a n  c r i t i c i z e d

t h e  G o v e r n m e n t ' s  u s e  o f  t h e  p r o p e r t y  l - o c a t e d  a t  1 1 3 0  C o n n e c t i c u t

A v e n u e ,  N . W .  t o  c a l - c u l a t e  a  c a p i t a l i z a L i o n  r a t e .  A c c o r d i n g  t o

M r .  H o r s t m a n ,  t h a t  p r o p e r t y  w a s  n o t  a  t y p i c a l  r e p r e s e n t a t i o n  o f

m a r k e t  c o n d i t r o n

5 1 M r -  H o r s t m a n  s u b s t a n t i a t e d  t . h e  c a s h  f l o w  a n a l v s e s

o f f e r e d  b y  t h e  P e t i t i o n e r  f o r  T a x  Y e a r s  1 9 9 1  a n d  L 9 9 2 .  F o r  T a x

Y e a r  1 9 9 1 ,  h e  e x p l a i n e d  t h a t  t h e  n e g a t i v e  c a s h  f l o w  o f  $ I , 4 \ 7 , 8 6 4

i n d i c a t e d  t h a t .  t h e  c a p i t a l i z a t i o n  r a t e  u s e d  b y  t h e  G o v e r n m e n t  w a s

t o o  l o w ,  a n d  t h a t  t h e  n e g a t i v e  c a s h  f l o w  o f  $ 8 4 8 , 4 7 1 -  f o r  T a x  y e a r

L 9 9 2  i n d i c a t e d  t h e  s a m e .

5 2 .  A f t e r  r e v i e w i n g  t i r e  m e t h o d o l o g y  e m p l o y e d  b y  b o t h

a s s e s s o r s ,  M r .  H o r s t m a n  g e n e r a l l y  c r i t i c i z e d  t h e  d e r i v a t i o n  o f

H e  t e s t i f i e d  t h a t  i n  s o m et h e i r  c a p i t a l i z a t i o n  r a t e s
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circumst.ances, the same comparable property was used to generat,e

d i f f e ren t  cap i t a l i za t i on  ra tes  f o r  two  d i f f e ren t  yea rs .  To

ach ieve  such  a  resu l c ,  t he  D is t r i c t  s imp ly  changed  the  es t ima ted

income for  the second year .  Mr.  Horstman test i f ied that .  changing

the pro forma incomes f rom one year  to  another  is  not  appropr ia te

fo r  de r i v i ng  ove ra l l  r a tes .  He  a l so  tes t i f i ed  tha t  some o f  t he

cap i ta l i za t i on  ra tes  were  de r i ved  f rom p rope r t y  sa l -es  w i th  h igh

vacancy  ra tes ,  i nd i ca t i ng  tha t  t he  p rope r t i es  were  no t

s tab i l i zed .  Acco rd ing  to  Mr .  Ho rs tman ,  t he  ev idence  used  by  the

Dist r ic t  was not  markeL ev idence for  a  s tabi l ized proper ty  such

-  -  F l i ^  ^ " L - - ;  ^ ^ | -  n r n n o r t - r ra -  L I I C  D L r U J ( : L L  | / ! v P s r  L y .

5 3 .  T h e  G o v e r n m e n t  d i d  n o t  p u t  o n  a n  e x p e r t  w i t n e s s  t o

c o n t r a d i c t  L h e  t e s t i m o n y  o f  M r .  H o r s t . m a n -  F ' r r r f  h e r .  t h i s  C o u r t

f i n d s  M r .  H o r s t m a n  t o  b e  a  c r e d i b l e  e x p e r t  w i t n e s s  w h o  p r o v i d e d

r e l i a b l e  t e s t i m o n y .

LEGAIJ ANALYSTS

Th is  Cour t  has  j u r i sd i c t i on  ove r  t h i s  ma t te r  pu rsuan t  t o

D .C .  Code  SS  47 -825  and  47 -3303  (1990  Rep1 . ) .  The  Supe r i o r

Cou r t ' s  r ev i ew  o f  a  t ax  assessmen t  i s  a  t r i a l  e l e  novo

necess i t a t i ng  compe ten t  ev i dence  t o  p rove  t he  ma t te r s  i n  i s sue .

Wyne r  v .  D i s t r i c t  o f  Co lumb ia ,  4 IL  A .2d  59 ,  50  (D .C .  1980 )  .
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"The assessed va l -ue  o f  p roper ty  fo r  rea l  p roper ty  taxa t ion

p u r p o s e s  s h a l l  b e  t h e  ' e s t i m a t e d  m a r k e t  v a l u e '  o f  t h e  p r o p e r t y  o n

J a n u a r y  1 s t  o f  t h e  y e a r  p r e c e d i n g  t . h e  t a x  y e a r . "  n i s t r i c t  o f

C o ] u m b i a  v .  W a s h i n g t o n  S h e r a t o n  C o r p .  ,  4 9 9  A . 2 d  1 0 9 ,  I I 2  ( D . C .

1 9 8 5 )  ( c i t i n g  D . C .  C o d e  S  4 7 - 8 2 0  ( a )  ( 1 9 8 1 ) )  .  I n  t h i s  c a s e ,  L h e

p r o p e r t y  w a s  a s s e s s e d  o n  J a n u a r y  I ,  1 9 9 0  f o r  T a x  Y e a r  1 9 9 1  a n d  o n

J a n u a r y  I ,  f 9 9 1  f o r  T a x  Y e a r  7 9 9 2 .  T h e  " e s t i m a t e d  m a r k e t  w a l u e "

i s  d e f i n e d  a s :

.  one hundred per  centum o f  the  most  p robab le  p r ice
a t  w h i c h  a  p a r t i c u l - a r  p i e c e  o f  r e a l  p r o p e r t y ,  i f  e x p o s e d
for  sa le  in  the  open marke t  w i th  a  reasonab le  t ime fo r
t . h e  s e l l e r  t o  f i n d  a  p u r c h a s e r ,  w o u l d  b e  e x p e c t e d  t o
t rans fer  under  p reva i l i -ng  marke t  cond i t ions  be tween
par t ies  who have knowledge o f  the  uses  to  wh ich  the
p r o p e r t y  m a y  b e  p u t ,  b o t h  s e e k i n g  t o  m a x i m i z e  t h e i r
^ - . i -  I  - ^ . i p } r a r  l - . a i n a  i n  - . : F . : ^ -  t s ^  t a k e  a d V a n t a - ov a a l l -  q r l u  r l s a u l r s !  ! s r r r v  t l l  a  p v D a L r v l l  L U  L d N c  d \ - t v c t l l L c t : j c

o f  t h e  o t h e r .

D . C C o d e  S  4 7 - 8 0 2  ( 4 )  ( 1 9 9 0  R e p I .  )

T h e  f a c t o r s  t h a t  t h e  a s s e s s o r

r e a l  p r o p e r t y  a r e  s p e c i f i e d  i n  S  4 7

m u s t  c o n s i d e r  i n  a s s e s s i n g

- 8 2 0  ( a )  o f  t h e  D . C .  C o d e :

The Mayor  sha l l  take  in to  account  any  fac to r  wh ich  migh t
have a bearing on the market val-ue of the real property
i n c l u d j - n g ,  b u t  n o t  I i m i t e d  t o ,  s a l e s  j - n f o r m a t i o n  o n
s i m i l a r  t y p e s  o f  r e a l  p r o p e r t y ,  m o r t g a g e ,  o r  o t h e r
f i n a n c i a l  c o n s i d e r a t i o n s ,  r e p r o d u c t i o n  c o s t  l e s s  a c c r u e d
d e p r e c i a t i o n  b e c a u s e  o f  d 9 € ,  c o n d i t i o n ,  o r  o t h e r
f  a r - f  o r s  i n c o m e - e a r n i n c r  n n l - e n f  i a . l  (  i  f  a n r , r )  z . c : r t i ^ ^  - - r! q u L v !  J ,  r r t 9 v r { 1 9  s a r r r ! r r : J  [ / v L g t r L r q r  \  ! !  a t L y  I  ,  z v I t I l f y ,  a l l u

government  -  imposed res t  r i c t  ions  .

D . C .  C o d e  S  4 7 - B 2 O  ( a )  ( 1 9 9 0  R e p l . )  .

A c c o r d i n g  t o  S u p e r .

- m 6 n + -  ^ 1 l a  I  I  a n d a  c  \ \  [c l > D E D D t t t C I I L  ( - I l q a a C r t y s D ,  L

.  T a x  R .  1 1  ( d )  ,  w i t h  r e s p e c t  t o  t a x

he burden o f  p roo f  sha l - I  be  upon the

C T
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pet i t . ioner ,  except  as otherwise prov ided by 1av/ . "  See Wlmer,  4 !1-

A .2d  a t  60  ( c i t i ng  Ru le  11 (d )  ) .  The  Pe t . i t i one r  can  sa t i s f y  i t s

burden of  proof  by showing that  the assessment  is  incorrect . ,

e r roneous ,  a rb i t ra ry ,  o r  un law fu l .  See  B r i ske r  v .  D i s t r i c t  o f

Co lumb ia ,  510  A .2d  1037 ,  1039  (D .C .  : " 985 ) ;  D i s t r i c t  o f  Co lumb ia

v .  Bu r l i  ng ton  Ap t  .  House  Co .  ,  375  A .2d  1052 ,  1057  (D .  C .  1 ,977 )  .

The pet i t ioner  is  not  requi red to  establ - ish the correct  va lue of

the  p rope r t y  i n  o rde r  t o  mee t  t h i - s  bu rden .  See  Rr i ske r ,  510  A .2d

a t  1039 .  Fu r the rmore ,  a  taxpaye r  bea rs  Ehe  bu rden  o f  p rov ing

tha t  an  assessmen t  i s  i nco r rec t  o r  i l l ega l ,  no t  mere l y  t ha t

a l t e rna te  me thods  ex i - s t  g i v ing  a  d i f f e renc  resu l t .  Sa feway

S to res .  I nc .  v .  D i s t r i c t  o f  Co l -umb ia ,  525  A .2d  207 ,  21 , I  (D .C .

L9B '7  )  .

I n  t h i s  m a t t e r ,  P e t i t i o n e r  m e t  i t s  b u r d e n  o f  p r o v i n g

i n c o r r e c t n e s s  i n  t h e  D i s t r i c t ' s  a s s e s s m e n t .  I n  i t s  c a s e ,

P e t i t i o n e r  a d v a n c e s  t w o  a r g u m e n t s :  ( 1 )  t h a t  t h e  D i s t r i c t  e r r e d  i n

fa i l ing  to  take  in to  account  the  ac tua l  income,  expenses ,  leases ,

a n d  l e a s e - u p  c o s t s  o f  t h e  s u b j e c t  p r o p e r t y ;  a n d  ( 2 )  t h a t  t h e

c a p i t a l - i z a t i o n  r a t e s  u s e d  b y  t h e  D i s t r i c t  a s s e s s o r s  w e r e  n o t  h i g h

enough to  meet  the  case law requ i rements .  as  s t .a ted  in  Rock  Creek

P l a z a .  T h i s  C o u r t  f i n d s  b o t h  a r g u m e n t s  m e r i t o r i o u s .
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MARKET DATA v. ACTUAL DATA

P e t i t i o n e r  f i r s t  a r g u e s  t h a t  t h e  D i s t r i c t  e r r e d  i n  s o l e I y

re ly ing  on  marke t  daLa to  ca lcu la te  the  ne t  opera t ing  income fo r

the  sub jec t  p roper ty  under  the  cap i ta l i za t ion  o f  income approach

to  va lue .  The cap i ta l i za t - ion  o f  income approach en ta iLs  der iv ing

a "s tab i l i zed  annua l  ne t  income"  by  re fe rence to  the  income and

expenses  o f  the  proper ty  over  a  per i -od  o f  severa l  years .  Rock

C r e e k  P l a z a - W o o d n e r  L t d .  v .  D i s t r i c t  o f  C o l u m b i a ,  4 6 6  A . 2 d  8 5 7 ,

Bs8  (D .C .  1983 ) P e t i t i o n e r  a r g u e s  t h a t  i n  d e r i v i n g  i t s

s t . a b i l i z e d  n e t  a n n u a l  i n c o m e ,  t h e  D i s t r i c t  f a i l e d  t o  g i v e

adequate  we igh t  to  the  ac tua f  income,  ac tua l -  expenses ,  cur ren t

l e a s e s ,  a n d  l e a s e - u p  c o s t s  o f  t h e  s u . b j e c t  p r o p e r t y .

C o n s e q u e n t l y ,  P e t i t i o n e r  a r g u e s ,  t h e  D i s t r i c t ' s  r e l i a n c e  u p o n

o n l y  m a r k e t  r a t e s  t o  d e r i v e  a  s t a b i l i z e d  n e t  o p e r a t i n g  i n c o m e  i s

a r b i t r a r y  a n d  i n c o r r e c t .

T h e  D i s t r i c t ,  o n  t h e  o t h e r  h a n d ,  c i t e s  W o l f  v .  D i s t r i c t  o f

C o l u m b i a ,  5 9 7  A . 2 d  1 3 0 3  ( D . C .  1 9 9 1 ) ,  t o  s u p p o r t  i t s  a r g i u m e n t  t h a t

e a c h  a s s e s s o r  w a s  e n t i t l e d  t o  b a s e  i t s  d e r i v a t i o n  o f  n e t

opera t . ing  income so le ly  on  marke t  ren ts .  The Cour t  o f  Appea ls  in

W o I f  s t a t e d :  " A c t u a l  e a r n i n g s ,  o f  c o u r s e ,  m a y  b e  r e l e v a n t

e v i d e n c e  o f  a  b u i l d i n g ' s  f u t u r e  ' i n c o m e  e a r n i n g  p o t e n t i - a l , '  b u t

i t  i s  t h e  f u t u r e  p o t e n t i a l ,  n o t  t h e  c u r r e n t  e a r n i n g s  t h e m s e l v e s ,

t h a t .  m u s t  c o n s t i t u t e  t h e  l e q a l  b a s i s  f o r  v a l - u a t i o n . "  5 9 7  A . 2 d  a L

1 3 0 9 .  T h e  D i s t r i c t  i n t e r p r e t s  t h i s  l a n g u a g e  t o  m e a n  t h a t  s i n c e

e s t i m a t e d  m a r k e t  v a l u e  i s  d e t e r m i n e d  b y  t h e  p r o p e r t y ' s  f u t u r e
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income earn ing potent ia l  ra ther  than current  earn ing potent ia l ,

t he  D is t r i c t  i s  en t i t l ed  t . o  d i s rega rd  cu r ren t  ea rn ings  i n  i t s

assessments.  The Cour t  o f  Appeals  has t ime and t ime again

re jec ted  th i s  ra t i ona le  now o f fe red  by  the  D is t r i c t .  See

Wo1 f ,  597  A .2d  f 303 ;  Wash ing ton  She ra ton ,  499  A .2d  109 .

T h i s  C o u r t  d o e s  n o t  f a u l t  t . h e  D i s t r i c t ' s  r e l - i a n c e  o n  W o l - f

fo r  the  propos i t j -on  tha t  i t  i s  the  fu tu re  income earn ing

p o t e n t i a l -  o f  t h e  p r o p e r t y  t h a t  s h o u l d  c o n s t i t u t e  t h e  b a s j - s  f o r

v a l u a t i o n .  R a t h e r ,  t h i s  C o u r t  t a k e s  i s s u e  w i t h  t h e  D i s t r i c t ' s

asser t ion  tha t  s ince  es t imated  marke t  va lue  is  de termined brz  the

p r o p e r t y ' s  f u t u r e  i n c o m e  e a r n i n g  p o t e n t i a l ,  t h e  a s s e s s m e n t  c a n  b e

b a s e d  s o l e l y  o n  m a r k e t  r a t e s .  O n  t h e  c o n t r a r y ,  t h e  t h r u s t  o f  t h e

d e c i s i o n  i n  W o I f  i s  t h a t  a s s e s s o r s  a r e  n o t  r e q u i r e d  t o  c o n f j - n e

themsefves  to  cur ren t  earn ings ,  bu t  ra ther  cou ld  take  j -n to

account  o ther  in fo rmat ion  re levant  to  es t imat inq  the  fu tu re

i n c o m e  s t r e a m  o f  t h e  p r o p e r t y .  S e e  i d .  N o w h e r e  i n  t h e  C o u r t ' s

r e a s o n i n g  i s  i t  a s s e r t e d  t h a t  a  D i s t r i c t  a s s e s s o r  i s  w a r r a n t e d  i n

d i s r e g a r d i n g  c u r r e n t  e a r n i n g s  a l t o g e t h e r .  I n  t h i s  r e s p e c t ,  t h e

C o u r t ' s  d e c i s i o n  i n  W o l f  c o m p o r t s  w i t h  S  4 7 - 8 2 0 ( a )  o f  t h e  D . C .

Code,  wh ich  mandates  tha t  an  assessor  " take  in to  account  any

fac tor  wh ich  migh t  have a  bear ing  on  t .he  marke t  va lue  o f  the  rea l

p r o p e r t y  .  . "  D .  C .  C o d e  S  4 7 - 8 2 0  ( a )  ;  s e e  D .  C .  M u n .  R e g - s .

t i t .  9 ,  S  3 0 7 . 1  ( 1 9 9 4 ) .  B o t h  t h e  D . C .  C o d e  a n d  t h e  D . C .

M u n i c i p a l  R e g u l a t i o n s  r e q u i r e  a n  a s s e s s o r  t o  t a k e  i n t o  a c c o u n t

the  cur ren t  earn ings  i f  they  mighc  have a  bear ing  on  the  marke t
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va lue  o f  the  proper ty .  Whi le  fu tu re  income earn ing  po tenEia l  i s

d e t e r m i n a t i v e  o f  e s t i m a t e d  m a r k e t  v a 1 u e ,  L o  t h e  e x t e n t  t h a t

a c t u a l  e a r n i n g s  b e a r  o n  t . h e  f u t u r e  " j - n c o m e  e a r n i n g  p o t e n t i a l , "

t h e y  m u s t  b e  t a k e n  i n t o  a c c o u n t .  S e e  D . C .  C o d e  S  4 7 - 8 2 0 ( a )  ;  D . C .

M u n .  R e g s .  t i t .  9 ,  S  3 0 7 . 1 ;  W o l f  5 9 7  A . 2 d  a t . 1 3 0 9 .

T h e  C o u r t  o f  A p p e a l s  i n  b o t h  D i s t r i c t  o f  C o l u m b i a  v .

W a s h i n g t o n  S h e r a t o n  C o r p . ,  4 9 9  A . 2 d  1 0 9  ( D . C .  1 9 8 5 ) ,  a n d  W o l f ,

s u p r a ,  h a s  r e j e c c e d  t h e  D i s t r i c t ' s  a r g u m e n t  L h a t  a s s e s s o r s  a r e

e n t i - t l e d  t o  r e l v  s o l - e l v  o n  m a r k e t  r a t e s  t o  d e t e r m i - n e  f u t u r e

income earn ing  po ten t  j -a l -  where  the  proper ty 's  ac tua l  income and

e x p e n s e s  d i f f e r  s i g n i f i c a n t l y  f r o m  t h e  m a r k e t  r a t . e s  i n  e x i s t e n c e

as  o f  the  va l -ua t ion  da te .  fn  Wash ing ton  Shera ton ,  the  Cour t

r a - n a n i z o r l  t - h : f  \ \ n t q i  p : 7 6 i n ^ -  : - - i - r  + - l - ' o  i - - ^ - d ^ r  i -  n r n - i o n t - i n a! s u v : j r r r a s u  L r r q L  F / a D u  s a r r r a I l Y D  q D > I D L  L I I C :  A D - C D D U I  r l r  P r v J E u L f , r r y

f u t u r e  e a r n i n g  a b i l i t y .  P r o f i t  d a t a  f o r  t h e  p a s t  s e v e r a l  y e a r s

may ind ica te  a  t rend and 'he lp  avo id  e r ro r  wh ich  cou ld  be  cause

f r o m  e x a m i n i n g  a  s h o r t ,  p o s s i b l y  a b n o r m a l  p e r J - o d .  " '  4 9 9  A . 2 d  a t

1 1 5  ( c i t i n g  C a l i f o r n i a  P o r t l - a n d  C e m e n t  C o .  v .  S t a t e  B o a r d  o f

E q u a l i z a t i o n ,  4 3 2  P . 2 d  ' 7 0 0 ,  ' 7 0 4  ( C a ] .  1 9 5 1 )  )  -  W h i l e  t h e  C o u r t  i n

W a s h i n g t o n  S h e r a t o n  c o n s i d e r e d  p a s t  e a r n i n g s  m o s t  u s e f u l  i n

a v o i d j - n g  e x c e s s i v e  r e l i a n c e  o n  t h e  d a t a  o f  a  p a r t i c u l a r l y

a b n o r m a l -  y e a r ,  t h e  c a s e  d o e s  i l l u s t . r a t e  t h a t  t h e  s u b j e c t

p r o p e r t y ' s  e a r n i n g s  c a n  i n  f a c t  h a v e  a  b e a r i n g  o n  t h e  c a l c u l a t i o n

o f  t h e  f u t u r e  i n c o m e  e a r n i n g  p o t e n t i a l  o f  a  p r o p e r t y .

T h e  C o u r t  o f  A p o e a l s ' s  r e a s o n i - n g  i n  W o I f  j - s  m o r e  h e l p f u l

t h a n  W a s h i n g t o n  S h e r a t o n  i n  r e s o l v i n g  t h e  i s s u e s  i n  t h i s  c a s e .
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In  Wol f ,  the  Cour t  re i te ra ted  the  fac t  tha t  the  income approach

"bases  assessed va lue  on  the  amount  tha t  inves tors  wou ld  be

wi l l ing  to  pay  to  rece ive  the  income tha t  the  proper ty  cou ld  be

e x p e c t . e d  t o  y i e l d  .  . "  5 9 7  A  . 2 d  a t  1 3 0 9  ( c i t i n g  D .  C .  M u n .

R e g s .  t i t .  9 ,  S  3 0 7 . 5 ) ;  s e e  a l s o  D . C .  C o d e  S  4 7 - 8 0 2 ( 4 ) .  T h e

Cour t  exp la ins  tha t  the  po in t  o f  measur ing  fu tu re  income

potent ia l  ra ther  than ac tua l -  income is  tha t  the  ac tua l -  income o f

the  proper ty  may no t  re f l -ec t  the  fu tu re  income tha t  the  proper ty

c o u l d  b e  e x p e c t e d  t o  y i e l d .  S e e  5 9 7  A . 2 d  a t  1 3 0 9 .  F o r  e x a m p l e ,

w h e r e  t h e  o w n e r  o f  a  b u i l d i n q  s e c u r e s  n o n - a r m ' s  l e n q t h  l e a s e s

b e l o w  m a r k e t  r a t e s  i n  o r d e r  t o  m i n i m i z e  t a x  p a y m e n t s ,  t h e  a c t u a l

income s ta tements  p roduced by  the  owr rer  wou ld  no t  re f l -ec t  the

f u t u r e  i n c o m e  p o t e n c i a l  o f  t h e  p r o p e r t y  i f  a r m ' s  l e n g C h  l e a s e s

w e r e  s e c u r e d .  S e e  i d .  T h i s  C o u r t  c e r t a i n l y  s u p p o r t s  t h e  u s e  o f

m a r k e t  r e n t s  o v e r  a c t u a l  l e a s e s  i n  s u c h  s i t u a t i o n s  w h e r e  t h e

owner  has  a t temr : ted  to  avo id  tax  ob l i -qa t ions .

The Cour t  o f  Appea ls  in  Wol f ,  however ,  a lso  addresses  the

oppos i te  s i tua t ion  in  wh ich  the  proper ty  i s  encumbered by  long-

t e r m  b e l o w - m a r k e t  l e a s e s  e n t e r e d  i n t o  a t  a r m ' s  l e n g t h ,  w h i c h  t h e

p u r c h a s e r  w o u l d  b e  r e q u i r e d  t o  a s s u m e .  S e e  i d .  a t  1 3 1 0 .  T h e

Cour t  recogn izes  t .ha t  in  these s i tua t ions  where  the  proper ty

c a n n o t  g e n e r a t e  i n c o m e  a t  m a r k e t  r a t e s ,  t h e  p u r c h a s e r  " w o u l d

p r o b a b l y  b e  u n w i l l i n g  t o  p a y  f u l l  m a r k e t  v a l u e  f o r  [ t h e ]

p r o p e r t y . "  S e e  i d .  I n  o r d e r  t o  a c h i e v e  a n  a c c u r a t e  e s t j - m a t e  o f

f a i r  m a r k e t  v a l u e  i n  b o t h  o f  t h e s e  s i t u a t i o n s ,  t h e  C o u r t  h e l - d
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t h a t  "  [ p J  r o p e r  a p p l i c a t i o n  o f  t h e  d e f i n i t i o n  o f  ' e s t i m a t e d  m a r k e t

v a l u e '  f o u n d  i n  S  4 7 - 8 0 2 ( 4 )  r e q u i r e s  c o n s i d e r a t i o n  n o t  m e r e l y  o f

a c t u a l  e a r n i n g s ,  b u t  o f  a n  a d j u s t e d  i n c o m e  f i g u r e  r e f l e c t i n g  a

v a r i e t y  o f  f a c t o r s  ( i n c l u d i n g  t h e  i m p a c t  o f  c u r r e n t  l e a s e s )  t h a t

in f luence the  marke t  va lue  o f  the  po ten t j -a l  income s t ream o f  the

b u i l d i n g .  "  S e e  i d .

The resu f ts  o f  bo th  Wash ing ton  Shera ton  and l , lo l f  have been

c o n s i s t e n t l y  u p h e l d  b y  t . h e  J u d g e s  i - n  t h e  T a x  D i v i s i o n .  F o r

e x a m p l e ,  i n  1 1 1 1  1 9 t h  S t r e e t  A s s o c i a t e s  v .  D i s t r i c t  o f  C o f u m b i a ,

T a x  D o c k e t  N o .  4 0 8 2 - 8 8  ( S u l l i v a n , J . ,  F e b .  2 L , 1 9 9 1 ) , 3  t h e  J u d g e

s t a t e d :

[ T ]  o  a r r i v e  a t  a  r e l i a b l e  e s t i m a t e  f o r  t h e  n e t  o p e r a t i n g
i n c o m e  o f  t h e  p r o p e r t y ,  t h e  D i s t r i c t  m u s t  c o n s i d e r  n o t  o n l y
m a r k e t  c o n d i t i o n s ,  b u L  t h e  e x p e r i e n c e  o f  t h e  p r o p e r t y  a s
w e l } .  T h e  r e a s o n  f o r  t h e  d i f f e r e n t  n e t  o p e r a t i n g
i n c o m e s  w a s  t h e  f a i ] u r e  o f  l t h e  D i s t r i c t ' s  e x p e r t ]  t o
c o n s i d e r  b o t h  e x i s t i n g  l e a s e s  a n d  m a r k e t  c o n d i t i o n s .  A
n r n c n a c f  i  v p  n r r r r - h : s c r  W O U I d  C O n S i d e f  b O t h  i n  e S t  i  m e f  . i  n c rr r r  s o u r r r r q L r r r Y

cu r ren t  and  f u tu re  i ncome ,  and  t he re fo re ,  l t he  D i s t r i c t ' s
expe r t l  mus t  t oo .

Op in ion  a t  1 -4 -  Thus ,  acco rd ing  to  Judge  Su l l i van ,  t he  D is t r i c t ' s

fa r l -u re  to  take  i n to  accoun t  t he  p rope r t y ' s  ac tua l  i ncome

cons t i t u t ed  e r ro r .

'  A copy of  t .h is  unpubl ished opin ion may be obta j -ned in the Tax of f ice of  the
Super io r  Cou r t  o f  t he  D j - s t r i - c t  o f  Co lumb ia .
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F u r t h e r m o r e ,  i n  1 3 0 1  t r  s t r e e t  A s s o c ' i a t e s  v .  n i s t r i c t  o f

c o l u m b i a ,  T a x  D o c k e t  N o s .  5 2 8 6 - 9 2  &  5 7 g o - 9 3  ( L o n g ,  J . ,  J u n e  2 2 ,

1995)  ,4  the  Judge in te rpre ted  Wash ingr ton  Shera ton  and Wol f  to

s tand fo r  the  propos i t ion  tha t  in  de termin ing  the  fa i r  marke t

va lue  o f  commerc ia l  p roper t ies  under  the  income cap i ta l i za t ion

method,  there  shou l -d  be  cons idera t ion  o f  bo th  the  conLrac t  ren ts

and marke t  ren ts .  see  op in ion  a t  19 .  where  . . the  ac tua l  f  ac t .s

sur round i -ng  the  leases  and the  ac tua l  income are  h iohrv

r e l e v a n t  [ ,  ]  [ t ]  h i s  d a c a  i s  e s s e n t i a l  t o  a  s o l i d

unders tand ing  o f  the  fu tu re  income poten t ia l  o f  th  IeJ  par t i cu ]_ar

p r o p e r t y . "  S e e  i d .  T h i s  C o u r t  f u r t h e r  o p i n e d  t h a t :

Wi thout  cons idera t ion  o f  l the  ac tua ] -  income,  ac tua l -
e x p e n s e s ,  c u r r e n t  l e a s e s ,  o r  l e a s e - u p  c o s t s  o f  t h e
p r o p e r t y l  ,  t h e  a s s e s s o r ' s  t a c t i c  o f  u t i l i z i n g  h i s  o w n
est imate  o f  ne t  opera t i -ng  income and g iv ing  no  we igh t  to
ac tua l  income and expenses  is  an  arb i t ra ry  and imprac t ica l
method fo r  de termin ing  a  p roper ty 's  ne t  opera t ing  income fo r
p u r p o s e s  o f  v a l u a t i o n .

rd .  Thus,  Tr ia l  cour t  op in ions have repeatedly  in terpreted the

cour t  o f  Appea ls ' s  dec i s ions  as  p roh ib i t i ng  assesso rs  f rom

re ly ing  so le ly  on  marke t  ra tes  to  der ive  ne t  opera t ing  incomes

for  a  par t . i cu la r  p roper ty  wh i le  fa i l ing  to  take  in to  account  the

p r o p e r t y ' s  a c t u a l  i n c o m e s  a n d  e x p e n s e s .

B a s e d  o n  t h e  d e c i s i o n s  o f  t h e  C o u r t  o f  A p p e a l s  i n  W a s h i n g t o n

s h e r a t o n  a n d  w o l f ,  a n d  o t h e r  t r i a r  J u d g e s ,  a p p l i c a t i o n  o f  t h o s e

'  
I  ^ ^ * , .  ^ €  t s L iA copy or  E.n l -s  unpubl ished opin ion may be obta ined in the Tax of f ice of  the

Super io r  Cou r t  o f  t he  D i s t r i c t  o f  Co lumb ia .
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decis ions,  t .h is  Cour t  today f inds that  the assessors for  the

D is t . r i c t  e r red  i n  f a i l i ng  to  adequa t .e l y  t ake  i n to  accoun t  t he

ac tua l  i ncome,  expenses ,  l eases ,  and  l ease -up  cos ts  fo r  t he

sub jec t  p rope r t y .  Pe t i t i one r  p roved ,  t h rough  the  tes t imony  o f

i t s  expe r t  app ra i se r ,  Mr .  Ho rs tman ,  t ha t  t . he  cu r ren t  I eases

encumber ing the subject .  proper ty  had a bear ing on the fu ture

income ea rn ing  po ten t i a l ,  and  tha t  t he  app ra i se rs '  f a i l u re  to

re f l ec t  t he  cu r ren t  f eases  i n  t he i r  respec t i ve  app ra i sa l - s

resu f t ed  i n  an  ove res t ima t i on  o f  t he  p rope r t y ' s  ne t  ope ra t i ng

incomes  fo r  Tax  Years  1991  and  1992 .  Mr .  Ho rs tman  tes t i f i ed  tha t

the assessors '  est imates of  t .he net  operat j -nq incomes for  the two

tax  years  cou l -d  no t  be  ach ieved by  the  owner .  He exp la ined tha t

t h e  a c t u a l -  r e n L s  w e r e  s o  s u b s t a n t i a l l y  b e l o w  t h e  m a r k e t  r e n t s

e s t i m a t e d  b y  t h e  a s s e s s o r s  t h a t  t h e  e s t i m a t e d  v a l u e  o f  t h e

proper ty  cou l -d  no t  be  captured  by  the  owner  se l l ing  the  proper ty .

T h a t  t h e s e  b e l o w - m a r k e t  l e a s e s  a f f e c t e d  t h e  f u t u r e  i n c o m e  e a r n i n q

p o t e n t i a l  o f  t h e  s u b j e c t  w a s  i l l u s L r a t e d  b y  t h e  f a c t  t h a t  m a n y  o f

t h e  l e a s e s  w e r e  n o t  d u e  t o  e x p i r e  a t  t h e  v a l u a t i o n  d a t e ,  a n d

t h o s e  t h a t  w e r e  d u e  t o  e x p i r e  s h o r t l y  a f t e r  t h e  v a l u a t i o n  d a t e

c o n t a i n e d  o p t i o n s  t o  r e n e w ,  w h i c h  w o u f d  p r e v e n t  t h e  l e a s e s  f r o m

ro l l ing  over  to  the  marke t  ra tes .  Fur thermore ,  the  Government

f a i l e d  t o  p r e s e n t  a n  e x p e r t  w i t n e s s  t o  c o n t r a d i c t  a n y  o f  t h e

a s s e r t i o n s  m a d e  b y  P e t i E . i o n e r ' s  e x p e r t  w i t n e s s .  C o n s e q u e n t l y ,

t h i s  C o u r t  f i n d s  t h a t  t h e  D i s t r i c t ' s  f a i l u r e  i n  b o t h  t a x  v e a r s  t o

a d j u s t  t h e  n e t  o p e r a t i n g  i n c o m e s  t o  r e f l e c t  t h e  j - n f l u e n c e  o f  t h e
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below-market  leases on the fu ture income earn ing potent ia l

r ende rs  bo th  assessmen ts  i nco r rec t .

Th i s  Cour t  f i nds  tha t  t he  i ns tan t  case  exempr i f i es  the

c i rcumstances descr ibed in  wol - f  in  which . .a  purchaser  would

probably  be unwi l l ing to  pay fu l r  market  varue for  proper t ry

encumbered by long- term below-market  leases which Lhe purchaser

wou ld  be  requ i red  t o  assume . , ,  see  5g j  A .2d  a t  1310 .  r n  t h i s

case ,  t he  sub jec t  p rope r t y  was  encumbered  by  be low-marke t  l - eases

in  tha t  t he  D i  s r r i  r - t  f  r - t r  examp le ,  es t ima ted  marke t  ra tes  fo r  t he

sub jec t  p rope r t y ' s  o f f i ce  space  a t  930 / sF  f o r  Tax  yea r  1991  and

A ^ -  r a  / a aa c  > ' 2 ' / . 5 0 / s F  f o r  T a x  y e a r  1 9 9 2 ,  w h e r e a s  t h e  e x p e r t  a p p r a i s e r

e s t i m a t e d  a  l - e a s e d  r a t e  f o r  t h e  o f f i c e  s p a c e  a t  g 1 7 / s F  a n d  a t

l - 9 . 4 7 / S F  f o r  e a c h  y e a r .  F u r t h e r m o r e ,  t h e  e x r - s t e n c e  o f  r e n e w a l -

o p t i o n s  f o r  t h e  c u r r e n t  l e a s e s  r e n d . e r e d  t h e m  l o n g - t e r m  r e a s e s .

C o n s e q u e n t l y ,  d s  a  r e s u l t  o f  t h e  c u r r e n t  l e a s e s ,  a  p u r c h a s e r  o f

the  sub jec t  p roper ty  wou ld  p robab ly  be  unwi r l ing  to  pay  fu l - l

marke t  va1ue,  wh i -ch  the  Cour t  f inds  ind ica t ive  o f  a  reduc t i -on  in

t h e  f u t u r e  i n c o m e  e a r n i n g  p o t e n t i a l .

wh i le  th is  cour t  fee l -s  tha t .  the  use  o f  marke t  ren ts  over

ac tua l  incomes to  ca l -cu la te  fu tu re  income earn ing  po t .en t ia l  i s

appropr ia te  where  the  owner  o f  a  p roper ty  has  in ten t iona l l_v

e n t e r e d  i n t o  b e l o w - m a r k e t  n o n - a r m ' s  r e n g t h  l e a s e s  f o r  t h e  p u r p o s e

o f  r e d u c i n g  t a x e s ,  t h e r e  h a s  b e e n  n o  a l l e g a t i o n  b y  t h e  D i s t r i c t

t o  t h a t  e f f e c t  n o r  a n y  e v i d e n c e  s u b s t a n t i a t i n g  s u c h  a  c l a i m .  I n

f a c t ,  t h e  a s s e s s o r s '  e m n r  n y m g n l s  o f  c o m p a r a b l e  s a l e s  a p p r o a c h e s
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both  to  subs tan t ia te  the  assessment  carcu la ted  under  the

c a p i t a l i z a t i o n  o f  i n c o m e  a p p r o a c h  a s  w e l l  a s  t o  d e r i v e  p r o  f o r m a

c a p i t a l : - z a i u i o n  r a t e s  i l l u s t r a t . e s  t h e  a s s e s s o r s '  a s s u m p t i o n  t h a t

a l l  o f  t h e  r e a s e s  i n  t h e  s u b j e c t  p r o p e r t y  w e r e  s e c u r e d  a t  a r m ,  s

length,  for  ar l  o f  the comparable proper t ies were compr ised of

a rm 's  l eng th  l eases .  Tha t  t he  D is t r j - c t ,  i n  suppor t i ng  the

assessmen ts  a t  t r i a l ,  d id  no t  d i sag ree  w i th  the  use  o f  comparab le

sa les  compr i sed  so le l y  o f  l eases  secu red  a t  a rm 's  l eng th  fu r the r

demons t raLes  i t s  assumpt ion  tha t  a l l  o f  t he  l eases  i n  t he  sub jec t

p rope r t y  were  secu red  a t  a rm 's  l eng th .  As  a  resu l - t ,  t he

rat ionale in  wol f  suppor t ing the use of  market  rents  for  those

si tuat ions in  which the owner of  a  proper ty  has in tent ional ly

secu red  be low-marke t  l eases  i n  o rde r  t o  reduce  taxes  canno t  be

re l i ed  upon  i n  t h i s  case .

The  p r i nc ip le  au tho r i t y  c i t ed  by  the  D is t r i c t  t o  suppor t  i t s

a rgumen t  t ha t  t he  assesso rs  were  war ran ted  to  re l y  exc lus i ve l y

upon market  ra tes to  va lue the subject  proper ty  was Greene v.

D i s t r i c t  o f  C o l u m b i a ,  T a x  D o c k e t  N o .  3 5 6 1 - 8 5  ( J u n e  1 2 ,  1 9 9 5 ) .

T h i s  C o u r t  s t a t e d  a t .  t . r i a }  t h a t  t h e  u n p u b l i s h e d  G r e e n e  d e c i s i o n

h a s  n o  p r e c e d e n t i a l  v a l u e ,  a n d  i n  r e s p o n s e ,  t h e  R e s p o n d e n t

wi thd rew i t s  re fe rence  to  tha t  dec i s ion .  rn  any  even t ,  t h i s

C o u r t  i s  m o r e  p e r s u a d e d  b y  t h e  c o u r t  o f  A p p e a l s ' s  h o l d i n g s  i n

W o I f  a n d  W a s h i n g t o n  S h e r a t o n  r e q u i r i n g  c o n s i d e r a t i o n  o f  a c t u a l

e a r n i n g s  i f  i t  i s  s h o w n  t h a t  t h e y  i n f l u e n c e  t h e  m a r k e t  v a l u e  o f
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t he  poLen t ia l  i ncome s t ream o f  t he  bu i l d ing .  See  Wo l f ,  597  A .2d

a t  1310 ;  Wash ing ton  She ra ton ,  499  A .2d  a t  115 .

A  s u b t l e  i s s u e  i n v o l v e d  i n  d e t e r m i n i n g  w h e t h e r  t h e  a s s e s s o r s

have compl ied  w i th  the  s ta tu to ry  requ i rements  fo r  ca lcu la t ing

es t imated marke t  va lue  is :  "How much e f fo r t  musL be  made bv  the

a s s e s s o r s  s o  t h a t  t h e y  a r e  d e e m e d  t o  h a v e  s u f f i c i e n L l y  , t a k e n

in to  accounL '  the  ac tua l  earn ings  o f  the  proper ty  as  requ j - red  by

D . C .  C o d e  S  4 7 - 8 2 O  ( a )  ? "  T h e  D i s t r i c t  m a y  a r g f u e  t h a t  b y  e x a m i n i n g

t h e  a c t u a l  i n c o m e  a n d  e x p e n s e  d a t a  f o r  t h e  s u b j e c t  p r o p e r t y ,  b u t

o p t i n g  t o  r e ) - y  s o l e l y  o n  m a r k e t  r e n t s ,  t h e  a s s e s s o r s  h a v e  s t i l l -

s u f f i c i e n t l y  " t a k e n  i n t o  a c c o u n t "  t h e  a c t u a l  i n c o m e  o f  t h e

sub jec t  p roper ty -  Th is  Cour t  f inds  tha t  the  language in  Wol_ f

d i s p e l s  t h i s  a r g u m e n t .  T h e  C o u r t  i n  W o I f  e x p l a i n e d  t h a t

"  [ p J  r o p e r  a p p l i c a t i o n  o f  t h e  d e f i n i t i o n  o f  ' e s t i m a t e d  m a r k e t

v a l u e '  f o u n d  i n  s  4 7 - 8 0 2  ( 4 )  r e q u i r e s  c o n s i d e r a t i o n  n o t  m e r e l - y  o f

a c t u a l  e a r n i n g s ,  b u t  o f  a n  a d j u s t e d  i n c o m e  f i g u r e  r e f l _ e c t i n g  a

var ie ty  o f  fac to rs  ( inc lud ing  the  impact  o f  cur ren t  leases)  tha t

in f luence the  marke t  va lue  o f  the  po ten t ia l  income s t ream o f  the

b u i l d i n g . "  5 9 7  A . 2 d  a t  1 3 1 0  ( e m p h a s i s  a d d e d ) .  T h e  C o u r t  o f

Appea ls  exp la ined tha t  the  income f igure  used in  the

cap i ta l  i za t ion  o f  income approach musL re f l -ec t  a  var ie ty  o f

f a c t o r s ,  e x p l i c i t l y  n a m i n g  c u r r e n t  l e a s e s  a s  a n  e x a m p l e .  T h u s ,

t o  t h e  e x t e n t  t h a t  t h e  c u r r e n t  l e a s e s  h a v e  a  b e a r i n q  o n  t h e

f u t u r e  i n c o m e  p o t e n t i a l  f o r  t h e  p r o p e r t y ,  t h e  a s s e s s o r  m u s t
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a d j u s t  t h e  N O I  t o  r e f l e c t  t h a t  i n f l u e n c e .  S e e  i d .  a t  1 3 0 9 - 1 0 ;

D . C .  C o d e  S  4 7 - 8 2 0 ( a ) .

I n  t h e  i n s t a n t  c a s e ,  b o t h  a s s e s s o r s  t e s t . i f i e d  t h a t  t h e y

rev iewed the  ac tua l  income fo r  the  sub jec t  p roper ty ,  bu t  op ted

ins tead to  re ly  exc lus ive ly  upon marke t  ra tes  fo r  the i r

a s s e s s m e n t s .  T h r o u g h  t h e  t e s t i m o n y  o f  i t s  e x p e r E  w i t n e s s ,  M r .

Hors tman,  Pet . i t ioner  has  demonst ra ted  tha t  the  ac tua l -  leases  have

a  s i g n i f i c a n t  e f f e c t  o n  t h e  c a l c u l a t i o n  o f  t h e  f u t u r e  i n c o m e

e a r n i n g  p o L e n t i a l .  A s  a  r e s u l t ,  t h e  a s s e s s o r s ,  b y  f a i l i n g  t o

a d j u s t  t h e i r  r e s p e c t j - v e  n e t  o p e r a t i n g  i n c o m e s  t o  r e f l e c t  t h e

e f f e c t  o f  t h e  a c t u a l  l e a s e s ,  h a v e  n o t  s u f f i c i e n t l y  " t a k e n  i n t o

a c c o u n t "  t h o s e  l e a s e s  f o r  p u r p o s e s  o f  D . C .  C o d e  S S  4 7 - 8 0 2 ( 4 )  o r

4 ' 7 - 8 2 0  ( a )  .

CAPITALIZATION RATE REQUIREME}flIS

P e t i t i o n e r ' s  s e c o n d  a r g u m e n t  s u p p o r t i n g  a  f i n d i n g  o f  e r r o r

i n  t h e  D i s t r i c t ' s  a s s e s s m e n L  i s  t h a t  t h e  c a p i t a l i z a t i o n  r a t e s

used by  the  D is t r i c t  under  the  cap i ta l i za t ion  o f  income approach

were  no t  h igh  enough to  meet  common law requ i rements .  Those

requ i rements  were  se t  ou t  by  the  Cour t  o f  Appea ls  in  Rock  Creek

P l a z a - W o o d n e r  v .  D i s t r i c t  o f  C o l u m b i a :  " [ T h e ]  c a p i t a l i z a t i o n  r a t e

I i s ]  a  n u m b e r  r e p r e s e n t i n g  t h e  p e r c e n t a g e  r a t e  t h a t  t a x p a y e r s

m u s t  r e c o v e r  a n n u a l l y  t o  p a y  t h e  m o r t g a g e ,  t o  o b t a i n  a  f a i r

r e t u r n  o n  t a x p a y e r ' s  e q u i t y ,  a n d  t o  p a y  r e a l  e s t a t e  t a x e s . "  4 6 6

A . 2 d  a t  8 5 8 .  P e t i t i o n e r ' s  e x p e r t  s u b s t a n t i a t e d  t h e  c a s h  f l o w

) z



a n a l y s e s  f o r  1 9 9 1  a n d  ] - 9 9 2  c o n t a i n e d  i n  P e t i t i o n e r ,  s  E x h i b i t s  L O

a n d  1 4 ,  w h i c h  w e r e  a d m i t . t e d  i n t o  e v i d e n c e  w i t h o u t  o b j e c t i o n  b y

the  Government .  Accord ing  to  the  cash f low ana lys is  fo r  Tax  year

1 9 9 1 ,  d t  a  t . a x  r a t e  o f  2 . 1 5 2 ,  t h e  L a x e s  o w e d  o n  t h e  p r o p e r t y

assessed  a t

va lue  ra t i o

amounts co

i n t e r p r e t a t

( q  q a r  1 q . n
Y J t v v L t L J v

$1 ,4 r ' 7 ,864 ,

t.hat would

a a r l i  t - r r

5 i 1 , 2 8 5 , 0 0 0  a r e  $ 1 , 5 3 2 , 6 2 8 .  U s i n g  a  7 5 . 6 t  1 o a n  t o

and a  mor tgage cons tan t  o f  O.J .O7 ,  t .he  mor tgage

5 5  , 7 6 6 ,  3 8 6  .  A c c o r d i n g  t o  P e t . i t i o n e r ,  s  e x p e r t ,  s

i o n  o f  t h e s e  f i g u r e s ,  t h e  D i s t r i c t , s  e s t i m a t e d  N O I  o f

f o r  T a x  Y e a r  1 9 9 1  r e s u L t e d  i n  a  n e g a t i v e  c a s h  f l o w  o f

even w i thout  cons idera t ion  o f  the  add i t ionar  amount

be necessary to  obta in a fa i r  re turn on the taxpayer ,  s

S i m i I a r l . ,  € n r  ' r a v  v o a r  1 9 9 2 ,  t h e  o v e r a l l  a s s e s s m e n t  o f

$ 5 1 ,  3 ' / 2 ,  o o 0  y i e l d s  a  $ 1 ,  3 1 - 9  , 4 9 8  t a x  b u r d e n ,  a n d  a t  a  7 5 2  m o r t g a g e

r a t e  a n d  a  m o r t g a g e  c o n s L a n t  o f  0 . 1 0 3 1 ,  a  m o r t g a g e  b u r d e n  o f

$ 4 , 7 4 5 , 5 9 0 .  T h e  T a x  Y e a r  T 9 9 2  e s t i m a t e d  N O I  o f  $ 5 , 2 1 6 , 6 L 1

produced an  $848,471-  negat ive  cash f Iow,  w i thout  account ing  fo r

the  amount  requ i red  to  p rov ide  the  taxpayer  a  fa i r  re tu rn  on

e q u i t y .  T h e  P e t i t i o n e r ' s  e x p e r t  e x p l a i - n e d  t h a t  t h e  n e g a t i v e  c a s h

f l o w s  i n d i c a t e d  t h a t  t h e  c a p i t a l i z a t i o n  r a t e s  w e r e  n o t  h i q h

enough to  meet  the  Rock  c reek  P laza-woodner  regu i rements  o f

a l r o w i n g  t h e  t a x p a y e r  t o  p a y  t h e  m o r t g a g e ,  t o  p a y  r e a r  e s t a t e

t a x e s ,  a n d  o b t a i n  a  f a l r  r e t u r n  o n  t a x p a y e r ' s  e q u i t y .  s e e  i d .

B a s e d  o n  t h e  P e t i t i o n e r ' s  e x p e r t ' s  u n c o n t e s t e d  t e s t i m o n y  a t

t r i a r ,  t h i s  C o u r t  f i n d s  E h a t  t h e  c a p i c a r i z a t i o n  r a t e s  u s e d  t o
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es t .ab l i sh  the  assessmen ts  o f  57L ,285 ,000  fo r  Tax  yea r  1 '991  and

$51 ,3 ' 72 ,OOO fo r  Tax  Yea r  L992  do  no t  mee t  t he  requ i remen ts  o f

Rock  Creek  P laza -Woodner .  Acco rd ing l y ,  t h i s  Cour t  f i nds  tha t  t he

assessmen ts  i nco rpo ra t i ng  the  D is t r i c t ' s  cap i ta l i za t i on  ra tes  a re

inco r rec t .

When a  taxpayer  appea ls  an  assessment  to  th is  Cour t ,  the

C o u r t  c a n  a f f i r m ,  c a n c e l ,  r e d u c e ,  o r  i n c r e a s e  t h e  a s s e s s m e n t .

D . C .  C o d e  S  4 7 - 3 3 0 3  ( 1 9 9 0  R e p I . ) .  I n  t h i s  c a s e ,  P e t i L i o n e r , s

e x p e r t  p r o v i d e d  s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  i t s  a p p r a i s a l  o f

t h e  s u b j e c t  p r o p e r t y  f o r  T a x  Y e a r ' s  I 9 9 L  a n d  L 9 9 2 .  A s  t h e

D i s t r i c t  a s s e s s o r s  d i d ,  M r .  H o r s t m a n  r e l i e d  o n  t h e  c a p i t a l i z a t i o n

o f  i n c o m e  a p p r o a c h  t o  e s t a h l ' i  q h  h ' i q  ( 4 r  , 0 0 0 , 0 0 0  a s s e s s m e n t  f o r

T a x  Y e a r  f 9 9 1  a n d  h i s  5 4 2 , L 3 0 , 0 0 0  a s s e s s m e n t  f o r  T a x  Y e a r  1 , 9 9 2 -

T h e  N O f s  f o r  e a c h  a p p r a i s a l  s u f f i c i e n t l y  t o o k  i n t o  a c c o u n t  t h e

a c t u a l  l e a s e s  o f  t h e  s u b j e c t  p r o p e r t y  i n  e x i s t e n c e  a t  t h e  d a t e  o f

v a l u a t i o n .  H i s  c a p i t a l i z a t i o n  r a t e s  f o r  e a c h  y e a r  w e r e  s u b j e c t

t o  t h e  d e b t  c o v e r a g e  r a t i o  t e s t ,  t h e  E l l w o o d  y i e l d  a n a l y s i s ,  t h e

i m p l i e d  v a l u e  c h a n g e  t e s t ,  a n d  t h e  D . C .  a d e q u a t e  r e t u r n  t e s t ,  a l l

o f  w h i c h  t e s t e d  w h e t h e r  t h e  c a p i t a l i z a t i o n  r a t e  p r o v i d e d  a n

adequate  re tu rn  to  cover  the  mor tgage payments ,  tax  payments ,  and

f a j - r  r e t u r n  o n  e q u i t y .  E a c h  t e s t  w a s  i n d e p e n d e n t l y  m e t ,

i n d i c a t i n g  t h a t  t h e  c a p i c a l i z a t i o n  r a t e  w a s  s u f f i c i e n t  t o  m e e t

t h e  r e q u i r e m e n t s  o f  R o c k  C r e e k  P l a z a - W o o d n e r .  W i t h  r e s p e c t  t o

t h e  o t h e r  c a l c u l a t i o n s  u s e d  b y  M r .  H o r s t m a n  t o  e s t a b r i s h  h i s

a p p r a i s a l s  o f  t h e  p r o p e r t y ,  t h i s  C o u r t  f i n d s  t h a t  h e  p r o v i d e d
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su f f i c i en t  ev idence  to  i nd i ca te  the i r  re l i ab i l i t y ,  and

cons ide r ing  tha t  t he  D is t r i c t  d id  no t  p resen t  an  expe r t  t o

cha l renge  the  two  app ra i sa l s ,  Lh i s  cou r t  accep t . s  peL i t i one r , s

exper t ' s  app ra i sa l s  as  co r rec t  es t imaL ions  o f  t he  fa i r  marke t

va lue  o f  t he  sub jecc  p rope r t y  f o r  Tax  Years  1991  and  I9g2  -

The re fo re ,  t h i - s  Cou r t  f i nds  t he  va lues  o f  $41 ,000 ,000  f o r  Tax

Yea r  1991  and  542 , r30 ,000  f o r  Tax  Yea r  ] - 992  re f l ec t i ve  o f  t he

co r rec t  marke t  va lue  o f  t he  sub jec t  p rope r t y .

Therefore ,  i r  i s  rh is  J5 l4 d a y  o f  M a r c h  1 9 9 7 ,

ORDERED,  tha t  the  assessed va l -ue  fo r  the  sub jec t  p roper ty  i s

d e t e r m i n e d  t o  b e  a s  f  o l l - o w s :

' f : v  Y o r r  
- l  q q 1 T a x  Y e a r  1  9 9 2 .  :

Land

fmprovements

A  U L A I

$32 ,  C00 ,  000

s  9 .  000 .000

$41 ,000 ,000

Land

Improvements

' 1  0 t a r

$ 2 8  , 2 0 0 ,  0 0 0

$ 1 3 . 9 3 0 . 0 0 0

$ 4 2 , l - 3 0 , 0 0 0

It  is FITRTHER ORDERED, that the assessment record card for

t h e  p r o p e r t y  m a i n t a i n e d  b y  t h e  D i s t r i c t  s h a l t  b e  a d j u s t e d  t o

r e f l e c t  t h e  v a l u e s  d e t e r m i n e d  b y  t h i s  o r d e r , .  a n d  i c  i s

FIIRTHER ORDERED, that the Pet i t ioner shal l  submit a proposed

order  p rov id ing  fo r  a  re fund o f  the  overpayrnent  o f  taxes  due to

t h e  P e t i t i o n e r ,  a l o n g  w i t h  i - n t e r e s t  a s  a l l _ o w e d  b y  l a w .  A  c o p y  o f

the  proposed order  sha l l  be  served on  Respondent  and f i led  w i th
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t he  cou r t  no  ra te r  t han  f i f t een  (15 )  days  fo l l ow ing  rece ip t  o f

t h i s  O rde r .

(Signed in  chambers)

copies tso:

Gi lber t  Hahn ,  Jr .  ,  Esgui re
Tan ja  H .  Cas t ro ,  Esqu i re
Amram and  Hahn ,  P .C .
815  Connec t r cu t  Avenue ,  N .W
S u i t e  5 0 1
W a s h i n g t o n ,  D . C 2 0 0 0 5

J o s e p h  F .  F e r g u s o n ,  J r ^ . ,  E s q u i r e
A s s i s t a n t  C o r p o r a t i o n  C o u n s e l ,  D
4 4 I  4 t . h  S t r e e t ,  N .  W .
6 t h  F l o o r  -  N o r t h
W a s h i n g t o n ,  D .  C .  2 0 0 0 1

C a r l a  C a r t e r
A c t i n g  D i r e c t o r
D e p a r t m e n t  o f  F i n a n c e  &  R e v e n u e ,
4 4 1 -  4  t h  S t r e e t  ,  N .  W .
S u i t e  4 0 0  -  S o u t h
W a s h i n g t o n ,  D . C .  2 0 0 0 1

L:\Dr\ordG\4971-9 I

C .

D . C

JUDGE WENDELL

36



SQUARE 118 ASSOCIATES : TzZ|- ; f{1

€
SUPERIOR COURT OF THE DISTRICT OF COf,gMB?A .4

TAX DI\,TSION W'^"=o 2
iZ'oo -
TYArt --- i -
" - ^o t - - -  O  t  -  -

: a.z?^z oo O
Petit ioner : ?rco- 

-*
- -7 'n 

^2
z 

'o-l 9,q

v. : Tax Docket Nos. 
---^ 

4gfr.-gt
& 524t-92

DISTRICT OF COLUMBIA

Respondent

ORDER

This case came on to be heard before the Court on October 24,1995. Upon

the Petitions frled herein, as amended, the stipulations between the parties and

upon consideration thereof and the evidence adduced at trial, the Court having

entered Memo4andum Opinion and Order frled March 26,1997, it is by the Court

/ i  (1, 4-r, / ,
this / t day of ,1997 hereby

1. ORDERED. ADJUDGED and DECREED that the correct estimated

value for lot 29 in square 118, the subject property, is determined to be as follows:

Tax Year 1991
Land
Improvements
Total

Tax Year 1992
Land
Improvements
Total

32,000,000
9,000,000

41,000,000

28,200,000
13,930,000
42,130,000

2. ORDERED, that Respondent be and hereby is, directed to reduce the

assessment on lot 29 in square 118 for purposes of District of Columbia real estate



taxes for Tax Year 1991 from $59,274,909 to $41,000,000 consisting of $32,000,000

for the land and $9,000,000 for the improvemenrs.

3. ORDERED, that the Respondent be and hereby is, directed to refund

to Petitioner Tax Year 1991 real estate taxes on lot 29 in square 118 in the amount

of $392,910.54 with interest from April 1, 1991 to the date of refund, at the rate of

six (6) percent per annum, the statutory rate as provided by law.

4. ORDERED, that Respondent be and hereby is, directed to reduce the

assessment on lot 29 in square 118 for purposes of District of Columbia real estate

taxes for Tax Year 1992 from $61,372,000 to $42,130,000 consisting of g28,200,000

for the land and $13,930,000 for the improvements.

5. ORDERED, that the Respondent be and hereby is, directed to refund

to Petitioner Tax Year 1992 real estate taxes on iot 29 in square 118 in the amount

of $413,703.00 with interest from March 31, 1992 to the date of refund. at the rate

of six (6) percent per annum, the statutory rate as provided by law.

JUDG

copres to:

Gilbert Hahn, Jr., Esq.
Tanja H. Castro, Esq.
Amram and Hahn, P.C.
Suite 1100
Washington, D.C.20006

Joseph F. Ferguson, Jr., Esq.
Assistant Corporation Counsel

2



D.C. Offrce of Corporation Counsel
441 Fourth Street. N.W.
6N75
Washington, D.C. 20001

Jo Anne Robinson, Esq.
Interim Corporation Counsel of the

District of Columbia
Offrce of the Corporation Counsel
441 Fourth Street, N.W.
Suite 1060N
Washington, D.C. 20001-2700


