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This mat ter  is  before t .he Cour t  upon pet . i t ioner 's

Mot ion for  Summary .Tudgment  and respondent 's  opposi t ion

t .hereto.  The par t ies appeared before the Cour t  on Apr i l

5 ,  1995 for  ora l -  argument .  Upon considerat ion of  the

en t i re  reco rd ,  t he  Cour t  conc ludes  tha t  pe t i t i one r ' s

Mot ion for  Summary Judgment  must  be denied.

In  o rde r  t o  v iew  the  l ega l  con f l - i c t s  i n  t he  mos t

p rac t i ca l  l i gh t ,  i t  i s  necessa ry  to  se t  f o r th  the  fac tua l

background of  t .he case and to summar ize the compet ing

conceptual  arguments.

I. BACKGROI'ND

Pe t i t i one r ,  5335  W iscons in  Assoc ia tes  L im i t ed

Partnership,  is  the owner of  the subject  improvements

loca ted  a t  5335  Wiscons in  Avenue ,  N .W.  i n  t he  D is t . r i c t  o f

Columbia,  ident i f ied as Lot  813 in  Square L66I  and known

as  Chew Chase  Pav i l i on .



Pet i t ioner  cha l lenges  the  va l -ue  assessed to  the

proper ty  fo r  Tax  Year  199L (Ju ly  1 ,  l -990 th rough , .Tune 30 ,

l-991-) .  The improvemenLs on t .he lot .  were placed on t .he t .ax

r o l l s  a s  o f  J u l y  L ,  1 9 9 0  p u r s u a n t  t o  a  s u p p l e m e n t a l

assessment  made fo r  t .he  F i rs t  Ha l f  o f  Tax  Year  1991

pu rsuan t  t o  47  D .  C .  S  829  (a )  ( r ggo  Rep l .  )  . The

improvemen ts  were  assessed  a t  $63 ,256 ,825 .  The  tax

imposed on this valuation of the improvement was

$1 ,  3  60  ,  O2 t  . 73  .

Pet i t ioner  t imely  appealed to  the Board of

Equal izat ion and Review.  The Board susta ined the

assessment .  Pet i t ioner  pa id the requi red taxes and t imely

appea led  to  th i s  Cour t .

Tax l iab i l i ty  in  the instant  case turns upon whether

the assessed proper ty  was "erected and roofed"  wi th in  the

mean ing  o f  t he  s ta tu te  as  o f  Ju Iy  1 ,  1990 .

Pet i t ioner  asser ts  that  the proper ty  was not  erected

and roofed wi th in  the meaning of  the s tatute and should

not  have been taxed at  a l l .  Respondent  contends

otherwise,  c la iming that .  there is  an issue of  mater ia l

f ac t  t ha t  mus t  be  sub iec t  t o  t r i a l - .

In  arguing that  i t  is  ent i t . led to  judgment  as a

mat ter  o f  Iaw,  the pet i t . ioner  argues t .hat  i ts  tax

l i ab i l i t y  was  p remised  upon  the  assesso r ' s  re l i ance  upon

a cer ta in  change that  was made to the Dis t r ic t  o f  Columbia

Real  Proper ty  Assessment  Manual  (here inaf ter  "Manua1")

Pet . i t ioner  arques that  a  cer ta in  delet ion f rom the Manual



occurred without compl j-ance with the forma] rulemaking

p rocess .  I n  pe t i t i one r ' s  v i ew ,  t h i s  m i s - s tep  a l one  i s

suf f ic ient  to  sh ie l -d  the pet i t ioner  f rom any tax l iab i l i ty

whatsoever  for  th is  par t icu lar  tax per iod.

A .

II. SI'MMARY OF THE ARGUMENTS

P e t i t i o n e r s '  P o s i t i o n .

1.  ' rErected and Roof  edt t  f  ssue

Pet i t ioner  contends that  t .he subject .  improvements

were assessed for  tax purposes pursuant  to  Sect ion g29 of

the Code. Under that provision, an improvement is to be

placed on t .he tax ro l1s f  or  assessment  and taxat . ion

purposes once i t  is  "erect .ed and roofed but  pr ior  to  i ts

comp le t i on . "  The  pe t i t i one r  t akes  t he  pos i t i on  t ha t ,  oD

, lu ly  L,  1990,  the term "erecLed and roofed ' ,  meant  under

roo f  and  "sea led  f rom t .he  e lemen ts . "

Pet i t ioner  argues t .hat  the assessor  who was

respons ib le  fo r  t he  supp lemen ta l  assessmen t  (ph i l 1 ip

Appelbaum) based h is  determinat ion upon h is  op in ion that

the bui ld ing was "subsLant ia l ly  completed"  and that  t .he

statutory  cr i ter ion of  ' rerected and roofed ' r  was ignored as

the s tandard f  or  supplement .a l -  assessments.

Pe t i t i one r  a l l eges  tha t .  t he  assesso r  i n t . e rp re ted  a

1988 memorandum issued by the head of  the Standards and

Review Div is ion as having the ef fect  o f  changing the law.

Pet . i t ioner  asser ts  that  ne i ther  the memorandum nor  the
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remain ing per t inent  prov is ions of  t .he Manua1 of fer  any

suppor t  f o r  t he  assesso r ' s  dec i s ion .

2. Rulemaking Issue

Pet i t ioner  argues that  an of f j -c ia l -  o f  the Depar tment

of Finance and Revenue decided unilateral ly to amend the

Depar tment 's  Manual  in  v io la t ion of  the Dis t r j -c t .  o f

Co lumb ia  Admin i s t ra t i ve  P rocedure  Ac t ,  1  D .C .  S  1501

( ] -992) .  This  amendmenL,  accord ing to  pet i t ioner ,  caused

the  assesso r  Lo  impose  tax  l i ab i l i t y  i n  t h i s  case .

In  per t inent  par t ,  the Act  def ines a ru lemaking or

" regu la t i on "  as

the whole or any part of any
Iagency ' sJ  s ta temen t  o f  genera l  o r

pa r t i cu la r  app l i cab i l i t y  and  fu tu re
e f f e c t  d e s i q n e d to  i -mplement ,
i n t e r p r e L ,  o r  p r e s c r i b e  l a w  o r
p o l i c y .

1  D . C .  S  1 , 5 0 2  ( 1 7 )  .

N o  s u c h  r u l - e  " s h a l l  b e c o m e  e f f e c t i v e  u n t i l  a f t e r  i t s

p u b l i c a t i o n  i n  t h e  D i s t r i c t  o f  C o l u m b i a  R e g i s t e r . r r  S e e  1

D .  C .  S S  1 5 0 5 ,  1 5 3 8  ( b )  .

P e t i t i o n e r  a s s e r t s  t h a t  t h i s  o f f i c i a l  e f f e c t i v e l y

de le ted  the  te rm "erec ted  and roo fed"  ou t  o f  the  l -aw ( to

use pe t i t ioner '  s  phrase)  and subs t i tu ted  a  new s tandard ,

" s u b s L a n t i a l -  c o m p l e t i o f l ,  "  f o r  p u r p o s e s  o f  a s s e s s i n g

p r o p e r t i e s  c a t e g o r i z e d  a s  r r c o n s t r u c t i o n  i n  p r o g r e s s . r l

M o r e  s p e c i f i c a l l y ,  t h e  d u e  p r o c e s s  v i o l a t i o n

a l leged ly  occur red  on  or  about  , fanuary  8 ,  1988,  when the

Chie f  o f  the  Standards  and Rev iew Div is ion ,  Mr .  Rober t  L .
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K1uge1,  issued a memorandum to users of  the Manual ,

s ta t i ng  i n  t o to :

In order to adhere more closely to t.he language
o f  t he  Iaw  as  wr i t t en  i n  t he  D .C .  Code  and  the
D.C.  Munic ipa l  Regulat ions,  we need to in t roduce
a change to the Real Propert.y Assessment. Manual.

P lease de1et ,e,  or  scraLch out  ,  the second
paragraph from the top on page XVII-6, which
begins:  For  the purpose of  adding new st ructures
Lo the tax ro11 etc .  This  paragraph is
par t .  o f  chapter  XVI I  -  Supplementa l -  Assessments.
The rest of the chapter should remain unchanged.

See Pet i t ioner 's  Mot ion for  Summary ,Judgment  Exh.  C and D

-  App lebaum's  Depos i t i on  L ransc r ip t  a t  p .  32 -33  and  K luge l

memorandum, respect ive ly .

The paragraph that was thus deleted from t.he Manual

essen t i a l l y  had  de f i ned  the  te rm "sea led  f rom the

e lemen ts . "1  Th i s  te rm,  i n  e f fec t ,  had  been  rega rded  as  a

more prec ise explanat ion of  what  is  meanL in  the s tatute

by the Lerm "erected and roofed.  "

Pet i t ioner  argues t .hat  the respondent  complet .e ly

ignored the ru lemaking prov is ions of  the Admin is t rat ive

Procedure Act  s ince there was no publ ished not ice of  a

proposed act ion,  ro  oppor tuni ty  for  comment ,  and no

t  P r i o r  t o , J a n u a r y  8 ,  1 9 8 8 ,  t h e  p a r a g r a p h  p r o v i d e d  a s  f o l - l o w s :

For  the  purpose o f  add ing  new s t ruc tu res  to
t h e  t a x  r o 1 1 ,  a  b u i l d i n g  i s  c o n s i d e r e d  s e a l e d
f rom the  e lements  when the  en t i re  bu i ld ing
( i n c l u d i n g  r o o f ,  w i n d o w s ,  e t c . )  i s  e s s e n t i a l l y
sea led  f rom the  e ]ements .  That  means tha t  the
r o o f  h a s  b e e n  1 a i d ,  f l a s h i n g  i n s t a l l e d ,
w i n d o w s  a r e  i n  p l a c e ,  e t c .
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pub l i ca t i on  o f  t he  f i na l  ac t i on  i t se l f  ( i . e .  t he  K1uge1

memorandum) .  Ostensib ly ,  the "noLice of  proposed acLion"

would have been a not ice of  K luge1's  in tent  to  c i rcu late

t.his memorandum suggesting t.hat the st.af f  delet.e this

phrase (and paragraph)  f rom the Manual .

Fur ther ,  pet i t ioner  contends that  the assessor

admit ted to  p lac ing the subject .  proper ty 's  improvements on

the tax ro11s on the basis  that  t .hey were ' rsubstant ia l ly

compleLe.  "  See Pet i t ioner 's  Mot ion for  Summary ,Judgment

Exh .  C  -  App lebaum Depos i t i on  t ransc r ip t .  aL  24 ,  25 -26 ,  28 -

31 .  Pe t j - t i one r  a rgues  tha t  t he  assesso r ' s  use  o f  t h i s

terminol -ogy ind icates that  he deviated f rom the s tat .u t .ory

s tandard  fo r  de te rm in ing  tax  l i ab i l i t y .

B .  Responden t '  s  Pos i t i on .

1.  "Erected and Roofed[  Issue

As  a  th resho ld  ma t te r ,  t he  D is t r i c t  a rgues  tha t

summary judgment  cannot  be granted because there is  a

t r iab l -e issue of  mat .er ia l  f  act .  as to  whether  t .he subj  ect

proper ty 's  improvements were an r rerected"  bui ld ing despi te

the def ic ienc ies that .  were c la imed t .o  ex is t  as of  Ju ly  1,

1990 .  The  D is t r i c t  sugges ts  tha t  t he  p rope r t y ,  d t  an

a l l eged  85  pe rcen t  comp le t i on  l eve l /  was  sub jec t  t o

taxa t i on  pu rsuan t  t o  Sec t i on  A29  (a )  o f  t he  Code .

In descr ib ing the l -evel -  o f  complet ion,  respondent

re l ies on a repor t  prepared by pet . i t ioner 's  own agents.

Th i s  repo r t  i nd i ca ted  t . ha t  as  o f  Ju l y  1 ,  1990 ,  bo th  the
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roof j -ng and the sky l ights  of  the proper ty  were "100?

complete.  "  Respondent  a lso points  Lo phot .ographs

conta ined in  pet i t ioner 's  repor t  that  depic t  an erected

bu i l d ing .  Fu rLhe r ,  pe t i t i one r ' s  repo r t  p resenLs  a  ba r

graph which a11eged1y represents that  the roof ing of  the

property was in place in January l-990 and that. the

exter ior  windows were insta l led by May 1990.

The  D is t r i c t  con tends ,  t he re fo re ,  t ha t  t . he  sub jec t

proper ty  was an erected bui ld ing for  Tax Year  I99L and was

proper l y  sub jec t .ed  to  taxa t i on .

2. Ruleuraking Issue

The  D is t r i c t  responds  to  pe t i t i one r ' s  c la im  o f

unlawful rulemaking by denying that the phrase and/or

concept  of  "sealed f rom the e lementsrr  was ever  conta ined

in the appl icable law and regulat ion.  Consequent ly ,  the

respondent  argues,  the delet ion of  th is  phrase f rom the

Manua1 does not  in  any way a l ter  the pre-ex is t ing

st .andards for  determin ing proper ty  tax l iab i l i ty  for  new

cons t ruc t i on .

Accord ing to  the Government ,  the appl icable prov is ion

of  the Manuaf  ar t . icu lates the same standard both before

and af ter  the delet ion as fo l lows:

Normal Percentage of Completion When New
Bui ld inqs Are Considered Under  Roof

Tlpe of Bui ldinq

L a r g e  O f f i c e  B L d g . /
Hote l -s  and Mote ls

Percent Complet. ion (approximate)

" 7 -

40  -  502



Sec t ion  829  (a )  o f  T i t l e  47  o f  t he  Code  p rov ides  i n

pe r t i nen t  pa r t :

(a)  Annual fy ,  oD or  pr ior  to  Ju ly  1st  o f  each
year ,  the Mayor  sha11 make a l is t  o f  a l l  rea l
estate which shal1 have become subject  to
taxat ion and which is  not  t .hen on the tax l is t ,
and af f ix  a  va lue thereon,  accord ing to  the
ru les prescr ibed by law for  assessing real -
esLate;  shal1 make reLurn of  a l - I  new st ructures
erected or  roofed,  and addi t ions to  or
improvements of  o1d st ructures,  and a l -1
construct. ion in progress after the improvement
is  erected and roofed but  pr ior  to  i ts
eourpJ-etion, specifying t.he tract or lot of land
on which each of  such st ructures has been
erected and roofed,  is  be ing completed or  on
which improvements have been made, and the val-ue
of  such st ructures or  improvements,  and shal1
add such va l -uat ion to  the annual  assessment  make
on such t ract  or  lo t  accord ing to  i ts  est imated
market  va lue,  payable in  the month of  September.

47  D .C .  Code  S  829 (a )  ( r ggO Rep l . ) .  The  s ta tu te  i t se l f

p rov ides  no  de f i n i t i ons  fo r  t he  te rm "e rec ted  and  roo fed " .

T i t l e  9  o f  t h e  D i s t r i c t o f  Co lumbia  Mun ic ina l

Regu la t i ons  se ts  fo r th  de f i n i t i ons  fo r  t . he  s ta tu to ry  te rms

"e rec ted "  and  " roo fed " .  Acco rd ing  Lo  the  regu la t i ons ,  t he

t e r m  " e r e c t e d r r m e a n s

D C M R  3 0 0 . s  0 . 9 9 4 ) .

c o m p l e t e l y  b u i l t  a n d  f i n i s h e d .  9

The te rm "  roo f  ed"  and t .he  phrase

"under  roo f r r  mean the  s tage o f  comple t ion  o f  a  s t ruc tu re

where the main roof and the roofs of any sLructures on the

m a i n  r o o f  a r e  i n  p l a c e .  9  D C M R  3 0 0 . 6  ( 1 9 9 4 ) .

I n  a d d i t i o n  t o  t h e  a p p l i c a b l e  s t a t u t e  a n d  r e g u l a t i o n ,

the  Depar tment  o f  F inance and Revenue fo r  many years  has

ins t ruc ted  i t s  assessors  to  consu l t  an  in te rna l  document
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known as the Dis t r ic t  o f  Columbia Real  Proper ty  Assessment

Manual  (here inaf ter  ' r the Manual" )  when making assessments.

Unt i l  . fanuary 1988,  the Manual  prov ided that  "  [ i ]n

the case of  new construct ion,  the Dis t r ic t  o f  Columbia

Code provides for a supplemental assessment when the

building is considered to be roofed or 'under roof and

sea l -ed  f rom the  e lemen ts ' . "2  See  Exh .  B  o f  Pe t i t i one r ' s

Mot. ion for Summary Judgment - Manua1 at XVII-S (emphasis

added) .

On  o r  abou t  January  B ,  1988 ,  Lhe  Ch ie f  o f  t he

Standards and Review Div is ion,  Mr.  Rober t  L .  K1uge1,

issued the memorandum quoted herein above. The Government

argues that the purpose of the memorandum was to recti fy

an in ternal -  inconsis tency in  the Manual -  and to  prov ide

congru i t .y  in  the s t .a tute and t .he regulat ions.

2 Accord ing to  the Manual  (pr ior  to  January 1988) ,  t .he term
'under  roof  and sealed f rom the e lements '  mere ly  descr ibed a
condi t ion,  or  a  s tage of  complet ion of  a  new st rucLure.  The term
d id  no t ,  i n  i t se l f ,  i nd i ca te  wha t  pe rcen tage  o f  t he  bu i l d ing  had
been completed.  The Manual  i -nst ructed t .he assessor  to  carefu l ly
evaluate the degree of  complet ion of  the bui ld ing.  See Exh.  B of
Pet i t ioner 's  Mot . ion for  Summary Judgment  -  Manual  a t  XVI I -S.

For  example,  a  large h igh r ise hote l -  which is  under  roof  and
sealed f rom the e lements may be only  402 complete,  whi le  a one-
story warehouse may be considered 80? complete when under  roof  and
sea led  f rom the  e lemen ts .  See  Exh .  B  o f  Pe t i t i one r ' s  Mo t ion  fo r
Summary Judgment  -  Manual  a t  XVI I -5.

The Manual  a lso j -nst . ructed assessors that .  f  or  purposes of
adding new st ructures to  the tax ro l l ,  a  bu i ld ing is  considered
sea1ed f rom the e lements when the ent i re  bui ld ing ( inc lud ing roof ,
w indows ,  e t c . )  i s  essen t i a l l y  sea l -ed  f rom the  e lemen ts .  Tha t  means
that  t .he roof  has been la id ,  f lash ing insta l led,  windows are in
pIace,  e tc .  See Exh.  B of  Pet i t ioner 's  Mot ion for  Summary .Tudgment
-  Manua l  a t  XV I I - 5 .
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The Dis t r ic t .  po int .s  out  that  the language in  the

Manual prior to 'January 1988 was vague and somewhat

j -nconsis tent .  On the one hand,  the pre-1988 Manual

d i rected assessors to  impose a supplementa l  assessment

when a bui ld ing is  roofed or  "under  roof  and sealed f rom

the  e lemen ts r r .  Manua l -  a t  XV I I -S .  On  the  o the r  hand ,  t he

Manual implied that. new structures were only to be added

to the tax ro l -1  when a bui ld ing was "sealed f rom the

elements r '  .  Manual- at. XVI I - 5 .

Overa l l ,  the Dis t r ic t  contends t .hat  the memorandum

served only  (1)  to  c lar i fy  that  assessors may add a

proper ty  to  the tax ro l - l -s  when i t  is  "erected and roofed"

and (2)  to  amel- iorat .e  any confus ion between the govern ing

statute and regulations and the errant language in the

Manua I . 3

Final ly ,  the Government  s t resses that  reg,ard less of

whether  the assessor  would have ordered the taxat ion of

th is  proper ty  in  t .he absence of  the Klugel  memorandum, the

Super ior  Cour t  now has jur isd ic t . ion to  rev iew the

assessment  de novo as to  a l - l -  f  actual  and legal  issues

re lat ing to  the taxat ion of  th is  proper ty  dur ing th is

3 The Cour t  no tes  tha t  Sec t ion  829 (a )  o f  t .he  Code,  in
per t inent  par t ,  mandates  the  assessment  o f  tax  on  improvemenLs when

" e r e c t e d  a n d  r o o f e d  b u t  p r i o r  t o  c o m p l e t i o n t t .  C o r r e s p o n d i n g l y ,
M u n i c i p a l  R e g u l a t i o n s  3 0 0 . 5  a n d  3 0 0 . 5  p r o v i d e  s p e c i f i c  d e f i n i t i o n s
o f  t h e  t e r m s  " e r e c t e d "  a n d  " r o o f e d " .  N e i t h e r  t h e  a p p l i c a b l e
statute nor the requlat ions contain any reference to a supplemental
assessment  s tandard  tha t  re l - ies  on  a  f ind inq  tha t  the  s t ruc tu re  i s

"  sea l -ed  f  rom the  e lements  .  "
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per iod.  Even i f  t .he Cour t  were to  f ind that  the Klugel

memorandum const i tu ted a due process v io la t ion,  the

Super ior  Cour t  s t i l l  has the obl igat ion to  in terpret  the

appl icable 1aw to determine whether  the tax l iab i l i ty

wou ld  s t i l - 1  be  i us t i f  i ed .a

III. RESOTUTION OF THE MOTION FOR SIIMI,TARY iTUDGMEIiIIT

Pu rsuan t  t o  Supe r .CL .C i v .R .  56 (c ) ,  t h i s  Cou r t  has

rev iewed  the  p lead ings ,  depos i t i ons ,  and  a f f i dav i t s

submi t ted  by  the  pa r t i es .

The t r ia l -  cour t '  s  ro l -e  in  consider ing summary

judgment  is  not  to  resolve factual  issues,  buL rather ,  Lo

determine i f  the record demonstrates that  there is  no

genu ine  i ssue  o f  ma te r i a l  f ac t  f rom wh ich  the  fac t f i nde r

could render  judgment  for  the nonmoving par ty .  Hol land v.

Hannan ,  456  A -2d  807  (D .C .  f 983 ) ;  Nade r  v .  de  To ledano ,

408  A .2d  31  (D .C .  L979 ) ,  ce r t .  den ied ,  444  U .S .  1078 ,  l - 00

s . c r .  r o28  (1980 ) .

In  essence ,  t h i s  Cour t  i s  f i rm ly  conv inced  tha t .  a

grant  o f  summary judgment  for  the pet i t ioner  is  not

suppor table for  two reasons.

Fi rs t ,  pet i t ioner  has fa i l -ed to  persuade the Cour t

that  the par t icu lar  memorandum that  was c i rcu l -ated by Mr.

Klugel  was actual ly  a  change in  the law or  that  i t  was the

non th is  subject ,  the Dis t r ic t  would contend t .hat .  the phrase
"sealed f rom the e l -ementst r  cannot  be construed as the ex is t inq
Iegal  s tandard in  any event .
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type of  po l icy  d i rect ive t .hat  should have t r iggered due

process requi rements of  publ ic  not ice for  comment ,

pursuant  to  the Adminis t rat ive Procedure Act .

As a guide to  pars ing the due process issue,  th is

Cour t  re l ies in  par t  on the d iscuss ion of  ru lemaking

requi rements in  the appel la te opin ion of  Acheson v.

Shea f f e r ,  520  A .2d  318  (D .C .  I gB l ) .  The re ,  t he  D i s t r i c t .

o f  Columbia Cour t .  o f  Appeals  considered the act ion of  the

Act ing Surveyor  of  the Dis t r ic t  o f  Columbia in

in terpret ing the word "subdiv is ion"  as found in  the

Histor ic  Landmark and His tor ic  Dis t . r ic t  Protect . ion Act .

In  Acheson,  the issue was whet .her  the Act ing

Surveyor 's  under tak ing to  in terpret  a  word in  a s tatute

const i tu ted a " ru l -emaking"  for  purposes of  invok ing the

not ice and comment  requi rement  of  the Admin is t rat ive

Procedure Act  -

The Cour t .  o f  Appeals  held that  the in terpretat ion of

the  word  was  no t  a  ru lemak ing .  I d .  a t  320 -2L .  The  pane l

observed,

[ t ]  he re  a re  no  r i g id  fo rmu las  fo r
de te rm in ing  when  an  o f f i c i a l  ac t i on
resu l t s  i n  a  '  r u le '  f o r  pu rposes  o f
the DCAPA. Whi le  manv o f  the
s tandards ,  in t .e rpre t .a t ions ,  hab i ts ,
and ideas  by  wh ich  admin is t ra t i ve
o f  f  i c ia ls  make t .housands o f  da i l y
dec is j -ons  have w idespread genera l i zed
a n d  f u t u r e  e f f e c t ,  t h e y  d o  n o t  a l l
c o m e  w i t h i n  t h e  D C A P A ' s  d e f i n i t i o n  o f
f  o rmal  "  ru l -es  "  requ i r ing  no t ice  and
comment .

I d .  a t  3 2 0
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The CourL of  Appeals  is  Acheson e laborated that  a

cour t  must  considered " 'whether  in  the par t . icu lar

proceeding,  the [agencyJ s i ts  in  a leg is laL ive

capaci ty ,  making a pol icy  dec is ion d i rected toward the

genera l  pub l i c .  '  , '  I d  .  a t  32 I ,  quo t i ng  C i t . i zens  Assoc ia t i on

o f  Geo rse town  v .  Wash inq ton ,  291  A .2d  699 ,  704  (D .C .

L972)  .

As Acheson recognized,  a l l  inLerpretat . ions of

languag'e emanating from a staLute or regulation are not.

r r ru les .  r r  This  Cour t  has scrut . in ized the ent i re  record

he re in ,  espec ia l l y  t he  h i s to r i ca l  con tex t  i n  wh ich  K1uge l

issued h is  memorandum. Based upon the to ta l i ty  o f

c i r cums tances ,  i t  i s  c lea r  t o  th i s  Cour t  t ha t  t he

memorandum is  prec ise ly  the sor t  o f  admonishment  or

warning that. is designed t.o do nothing more than el- iminat.e

con fus ion  and  se r ious  m is in fo rma t ion .  I t  was  no t  a  po l i cy

statement ,  as such,  that  purpor ts  to  expound on what  the

Iaw actual ly  is  or  to  expand or  contract  the ex is t ing law.

f t  does  no t  l eq i s la te  a  new o r  d i f f e ren t  s tandard  o f

t .axat ion.

I f  anyth ing,  the memorandum was pure ly  a correct ive

document that was designed to do no more than warn al l

users of  the Manual  not  Lo re ly  upon language that  d id  not

i n  f ac t .  con fo rm to  wha t  t he  Iaw  ac tua l l y  p rov ides .5

5Pe t i t i one r  seems
remained in t.he Manua1
e lemen ts .  "  I f  so ,  t h i s

to suggest  that  o ther  language st i I I
t .hat  re ferenced the term "sealed f rom the
only  means that  K lugel  d id  not  iso late or
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By i ts  own terms,  the delet . ion of  the key phrase

"sealed f rom the e lementsrr  was designed to ensure that  the

Manual would "adhere more closely to the language of the

law  as  wr i t t en  i n  t he  D .C .  Code  and  the  D .C .  Mun ic ipa l

Regulat ions.  .  "  Tru1y,  ne i ther  the Code nor  t .he

Munic ipa l  Regulat ions conta ined any s tandard that  sh ie lded

newly consLructed bui ld ings f rom tax l iab i l i ty  unt i l  t .hey

a re  to ta l l y  " sea led  f rom the  e lemen ts . "

To the extent that the Manual was found by Klugel to

be mis leading,  the aberrant  phrase sure ly  had to  be

removed. The issuance of his memorandum was wel-l  within

h i s  au tho r i t y  and  d i sc re t i on  as  a  superv i so r  o f  assesso rs .

K1uge1 was not  requi red to  publ ish a proposal  o f  h is

memorandum for  publ ic  comment .  The pet i t ioner  has not

been  the  v i c t . im  o f  a  cons t i t u t i ona l  v io la t i on .

There are cer ta in  addi - t ional ,  conceptual  observat ions

tha t  shou l -d  be  no ted  on  th i s  i ssue .  F i r s t ,  t he  reco rd

here in does not  address the issue of  how t .he Manua1 was

or ig ina l ly  issued and put  in t .o  use.  The record does not

reveal  whether  the Manual  i tse l - f  was ever  publ ished for

not ice and comment  purposes.  Thus,  i f  the delet .ed

language i tse l f  should have been subject  to  those due

process requi remenLs and i f  th is  d id  not  occur ,  then the

de le ted  passage  O f  t . he  Manua ]  wOUId  havo  h r r l  h   d r6 . t e r

capture the fu I l  extent  o f  the unfor tunate and mis leading language
that  should have been e l iminated.
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6In  o ther  words ,  i t  was  i -ncumbenf  r rnar _rhe very leasr rhar .r," i='J,,'J,H."Tt"ffl :li"ff:it,ill,llti.:3iI
had complied wit.h any due process requi-rem"tit= insof ar as t.he
pet i t ioner  ins isLs that  the content  o f  the Manuaf  is  tantamount  to
" ru lemak ing .  "

Iegal  v i ta l i ty  than the Krugel  memorandum that  neutra l_ ized

i t . '  rn  th is  event ,  Lhe a l legat ion concern ing the a l leged

due process def ect in the memorand,um would be

mean ing less .  s

second,  even i f  th is  cour t  were to  conclude that  the

Kluge] memorandum constituted a "rulemaking" and that i t

should have compl ied wi th  due process requi rements,  there

is  no way to  escape the necessi ty  of  a  t r ia l  on the

mer j - t .s .  This  is  because a mater ia l  i_ssue of  d isputed fact

s t i l l  ex i s t s  as  t . o  t ax  l i ab i l i t y  and  a  t r i a l -  de  novo  i s

manda ted .

As a pract ica l  mat t .er ,  i t  makes no d i f ference how the

cour t  regards the due process issue i f  the cour t  is

a l ready obl igated to  determine the facts  accord inq to  the

ex i sL ing  s ta tu to ry  s tandard .

on page four  of  i ts  s tat .ement  of  Mater ia l  Facts  as to

wh ich  There  i s  No  Genu ine  D ispu te ,  t he  pe t i t i one r

cat .egor ica l ly  contends that  the improvements to  the

subject  proper ty  were 'not  erected and roofed nor  sealed

f rom t .he e lements on .Tu1y L,  1990 due to the fo l lowinq

de f  i c i enc ies .  .  , ,  I emphas is  supp l i edJ  .

At  the very reast ,  there is  a  cr -ear  d ispute as to

whet .her  t .he Pavi l - ion was 'erect .ed and roofed"  accord inq ro
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the statut.ory standard without any regard to the

addi t ional  mat ter  o f  whether  i t  was "sealed f rom the

elements.  "  The pet i t ioner  contends that  the improvement .s

r rwere  no t  '  e rec ted  and  roo fed , '  i r r espec t i ve  o f  t he

va l i d i t y  o f  t he  D i rec t i ve . "  Pe t i t . i one r ' s  Memorandum o f

Points and Authorit ies in Support of Motion for Summary

. Judgment  a t .  page !6 .1 T h e  a s s e s s o r ' s  d e p o s i t i o n  a l o n e

i s  s u f f i c i e n t  t o  p l a c e  t h i s  f a c t u a l  a s s e r t i o n  i n  i s s u e .

S e e  f u r t h e r  d i s c u s s i o n ,  i n f r a .

Fur ther ,  summary  judgment  cannoL be  gran ted  because

the  appea l  o f  an  assessment  case mandaLes a  t r ia l  de  4ovo

and the  D is t r i c t  has  pro f fe red  documents  tha t  p resent  a

m a t e r i a l  i s s u e  o f  f a c t ,  f r o m  s o u r c e s  r e l a t e d  t o  t h e

p e t i t . i o n e r .  F o r  e x a m p l e ,  t h e  D i s t r i c t  p o i n t s  t o  a  M o n t h l y

Repor t  on  the  Const ruc t ion  Progress  o f  the  Pro jec t ,

ob ta ined th rough d iscovery .

T h e  R e p o r t  w a s  p u b l i s h e d  o n  J u l y  2 ,  1 9 9 0 ,  t h e  d a y

a f t e r  t h e  v a l - u a t i o n  d a t e  o f  J u I y  L ,  1 9 9 0 .  T h e  p r o j e c t ' s

agent .  repor ted  there in  tha t  the  roo f ing  was 100? comple te

and t .ha t  t .he  sky l igh ts  were  100? comple te .  Whj - Ie  t .he

Repor t  a fso  ment ioned tha t  r rsome roo f ing  and

waterproo f ing"  remained to  be  done,  th is  document  c lear ly

c r e a t e s  a  t r i a b l e  i s s u e  o f  f a c t  a s  t o  w h e t h e r  t h e  d e g r e e

tPet i t ioner  has  chosen to  re fe r  to  K luge l ' s  memorandum as  a
' ,D i rec t i ve .  "  The document  i s  no t  couched in  such te rms.  I t  i s
p la in ly  no th ing  more  than a  two-paragraph memorandum addressed to

" h o l d e r s  o f  D . C .  R e a l  P r o p e r t y  A s s e s s m e n t  M a n u a l . "
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of  complet ion sat is f ies the s tatutory  s tandard for  tax

1 iab i1 i t . y .8  C lea r1y ,  f o r  t h i s  reason  a l -one ,  t he  case  mus t

go  t o  t r i a1 .

For yet another reason, summary judgment cannot. be

granted. This Court cannot concl-ude that the only basis

fo r  impos ing  tax  l i ab i l i t y  was  the  assesso r ' s  rea l i za t i on

that  the phrase "sealed f rom the e lements"  had been

del-et.ed f rom t.he Manual. To the contrary, Appelbaum

i nd ica ted  repeat .ed ly  in  h is  depos i t ion  tha t  he  took  a

dec ided ly  comprehens ive  approach in  rev iewing  the  exac t

cond i t ion  o f  the  proper ty  in  o rder  to  de termine whether

the  s ta tu to ry  s tandard  fo r  tax  l iab i l i t y  had been met .

The Cour t  no tes  the  fo l low ing  passage f rom h is  depos i t ion

as  an  example  o f  what  he  had to  say :

a) So that was the determinincr
factor  in  your  op in ion to  put  i t  on
tax  ro l l - s  f o r  f  i r s t .  ha l f  ' 9 I ?

A.  The substant ia l ,  complet . ion in
terms of  the amount  correct ,  the
cons t ruc t i on  cosLs  as  we l I  as  my
v isua l -  i nspec t i on  o f  t he  p rope r t y .

Depos i t i on  T ransc r i p t  a t  page  3B .e

I t  is  a l -so impor t .ant  to  note t .hat ,  f  or  t r ia l

pu rposes ,  t he  D is t . r i c t  w i l l  no t  be  con f i ned  to  tes t imony

sThe  D is t r i c t  a l so  recogn izes  the  ex i s tence  o f  ce r ta in
photographic  ev idence suggest ing that  the bui ld ing was complete as
of  t .he va luat ion date.

e A t  h i s  d e p o s i t i o n ,  t h e  a s s e s s o r  n o t e d  i n  r e t r o s p e c t  t h a t  t h e
ent i re  Pav i l ion  complex  ( inc lud ing  a  ho t .e l )  was  open to  the  pub l ic
and in  f  u l -1  opera t ion  on ly  th ree  months  a f  te r  t .he  da te  o f
, , - ' r , , - r . i ^ -  " o r : e l b a u m  D e p o s i t i o n  a t  3 9 .v a f  u a L r u r t .  n l
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soleIy  f rom the assessor .  As a leg i t imate t . r ia l -  s t ra tegy,

the Government might choose to rely upon one or more

exper t  wi t ,nesses (and fact  wi tnesses)  who can at test  co

the condi t ion of  the bui ld ing and the re l -a t ionship between

those facts  and the appl icable s tandard for  taxat ion.

In  the end,  the real  crux of  the case is  whether  the

court can conclude t.hat the stat.utory st.andard for rax

l iab i t i ty  has been met ,  based upon the preponderance of

the t . r ia I  ev idence.

The f  act  t .hat  t .h is  case is  not  in  a posture f  or

summary d isposi t ion is  a  conclus ion that  is  a l -so compel led

by the analogous case of  Dis t r ic t  o f  Columbia v .  Square

254  L td .  Pa r tne r ,  5 ] . 6  A .2d  907  (D .C .  1985 )  .  The re ,  a

taxpayer  appealed an assessment  af ter  const rucLion of  a

hote l  .  The f  act .ua l  issue was whether  the hot .e l_ ,  which was

asse r ted l y  added  to  a  thea te r ,  was  an  "add i t i on ' r  t o  t he

theater  and therefore subject .  on ly  to  supplementa l -  annual

assessmen t ,  o r  whe the r  i t  was  a  "new bu i l d ing ' , ,  wh ich

woul-d be subject  to  supplementa l -  second-hal - f  assessment .

1 c t .

The Cour t .  o f  Appea ls  reversed t .he  t r ia l  cour t ,  s  g ran t

of summary judgment in favor of the taxpayer and held that.

the  lower  cour t  e r roneous ly  conc luded as  a  mat te r  o f  law

that  the  assessed proper ty  was no t  a  , rnew bu i ld ing"  bu t  an

" a d d i t i o n .  "  T h e  t r i a l  c o u r t  w a s  c r i t i c i z e d  a n d  r e v e r s e d

because i t  g ran ted  summary  judgment  w i th  an  inadequate
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showing of  the absence of  a  genuine j -ssue of  mater ia l

f ac t .  I d .  a t  909 .

The Cour t  o f  Appeals  in  Square 254 Ltd.  Par tner .

spec i f i ca l l y  s ta ted  tha t .  t . he  t r i a l  cou r t ' s  respons ib i l i t y

was to review the proceeding de novo. The lower court was

requi red to  hear  and determine "a l l  quest ions"  ar is ing on

the appeal  and r rmake separate f  ind ings of  f  act  and

conc lus i ons  o f  l - aw .  "  47  D .C .  S  3303  (1981 )  .

The Cour t  o f  Appeals  a lso observed that  " the absence

of  an appl icable conclus j -ve regulatory def in i t ion leaves

open  the  fac tua l  ques t i on .  "  Square  254  L td .  Pa r tne r . ,

sup ra ,  516  A .2d  a t  909 .  Fu r t he r ,  t he  Cou r t  spec i f i ca l l y

ru led that .  " i t  is  not  conclus ive on the quest ion t .hat  for

other  purposes an admin is t . raLor  has chosen one

charac te r i za t i on  ove r  ano the r .  "  I d .

In  D is t r i c t  o f  Co l -umbia  v .  New York  L i fe  Insurance

C o .  ,  5 5 0  A .  2 d  6 7 1 -  ( D .  C .  1 9 9 4 )  ,  t . h e  C o u r t  o f  A p p e a l s

addressed the  ro l -e  o f  the  Super io r  CourL  in  dec id ing  tax

appea ls .  The Cour t  s ta ted ,  r rTax  D iv is ion  proceed ings  are

e n t i r e l y  d e  n o v o .  T h e  C o u r t ' s  t a s k  i s  n o t  t o  c o n d u c t  a

r e v i e w  o f  a g e n c y  a c t i o n .  I d .  a t  6 7 2 .

The t r ia l  cour t  must  make an  inder :endent  va lua t . ion  o f

the  proper ty  on  the  bas is  o f  the  ev idence presented  a t

t r i a l .  I d .  I n  s u p p o r t  o f  t h i s  p r o p o s i t i o n ,  t h e  C o u r t  o f

A p p e a l s  r e l i e d  o n  R o c k  C r e e k  P l a z a - W o o d n e r  L t d .  v .
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Dis t r i c t .  o f  Co lumb ia ,  465  A .2d  857 ,  859  n .1  (D .C .  1983 ) ,

which held that

[w]hen a taxpayer  appeals  t .o  the Super ior  Cour t ,
t he  case  i s  sub jec t  t o  de  novo  eva lua t i on .  D .C .
Code  47 -3303  [O ]nce  the  t . r i a l -  cou r t  has
acqui red jur isd ic t ion over  a par t . icu lar
va lua t i on ,  t he  who le  case ,  bo th  fac ts
and law,  is  open for  considerat ion.

Id .  ( c i t a t i ons  omi t ted )  , '  see  a f  so  Wo l f  v .  D i s t r i c t  o f

Co ]umb ia ,  6L I  A .2d  44 ,  47  (D .C .  1992 )  (Wo t t  f  f  ) ;  Wash inq ton

Pos t  Co .  v .  D i s t r i c t  o f  Co lumb ia ,  596  A .2d  51 -7 ,  521 -  n .2

(D .C .  1991 ) .  The re  a re  seve ra l  r easons  f o r  r equ i r i ng  t he

t r ia l -  cour t .  to  make i ts  va luat ion on the basis  of  record

evidence raLher  than merely  rev iewing the Board of

Equa l i za t i on  and  Rev iew 's  dec i s ion .  Such  reasons  a re

summar ized in  deta i l  in  New York L i fe  and need not .  be

repeaLed  he re .

The Cour t  o f  Appeals  has re i terated that  both

pe t i t i one r  and  the  D is t r i c t  a re  en t i t l ed  to  the i r  day  i n

cour t  .  t0  The record as a whol -e demonstraLes that  th is

case  mus t  p roceed  t . o  t r i a l .

WHEREFORE, i t  is  by the Cour t

Augus t ,  t 995

.^, t ,VL
th is  J  7 '  u"o  o f

10 Once a  case has  come before  the  Super io r  Cour t ,  the
Dis t r i c t .  i s  even en t i t l -ed  to  a t tempt .  to  es tab l - i sh  tha t  the  va lue  o f
t h e  p r o p e r t y  i s  i n  e x c e s s  o f  t h e  o r i g i n a l  a s s e s s m e n t .  I d .  a t  6 7 3 .
S e = :  S u p e r .  C t .  T a x  R .  1 1 ( d )  ;  W o l f  v .  D i s t r i c t  o f  C o ] u m b i a ,  5 9 ' 7  A . 2 d
1 3 0 3 ,  1 3 1 , 2  ( D . C .  1 9 9 1 )  ( W o I f  I )  .
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ORDERED t.hat petit . ioner, s Motion for Summary Judgment

w i th  rega rd  to  tax  yea r  1991  i s  den ied , .  and  i t  i s

FURTHER ORDERED that part ies shal1 appear before the

Cour t  on  Oc t ,obe r  L6  ,  1995  a t  9  :30  a .m.  f  o r  a  s ta tus

hear ing at  which t ime the Cour t  wi I I  set  a  d iscovery

schedule and pretr ial date before t.he judge who would be

assigned to t ry  th is  case in  t .he normal  course of

bus iness .

Cop ies  ma i l ed  to :

S tua r t  A .  Tu row,  Esq .
Wi l kes ,  A r t i s ,  Hedr i ck  &  Lane ,  Ch td
1665  K  S t ree t ,  N .W.
Su i t . e  1100
Wash ing ton ,  D .C .  20005

R icha rd  Amato ,  Esq .
Assis t .ant  Corporat ion Counse]
441 -  Fou r th  S t ree t ,  N .W.
Su i t e  1060
Wash ing ton ,  D .  C .  20001
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