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OPINION AND ORDER

Before the Court are cross motions for Summary Judgrment. The

Pet i t ioners are long d is tance te lephone carr iers  ask ing for



judgment declaring the Gross Receipt Tax Amenrlment Act of L987 and

its accompanying emergency act to be unconstitutional and otherwise

invalid and for refund of moneys collected thereunder by the

Distr ict of Colurnbia. The'Respondent, the Distr ict of Columbia

asks for aff irmance of the Acts and for judgment in i ts favor.

These cases are the most recent episode in the convoluted tax

l i t igat ion which has fo l l -owed AT&T's d ivest i ture of  i ts  local

operating companies in connection with the antitrust suit United

States v. American Telephone and Tel-egraph Company, 552 F.Supp. 131

(D .c .D .c .  1982 )  a f f ' d  memo  460  US  1OO1 (1983 ) .

The present issues require a prel irninary background review.

Prior to the 1984 di-vestiture a Di-str ict of Columbia subscriber

paid the charge for a long distance call  to the Chesapeake and

Potornac Telephone Company (C&P) AT&T's wholly owned subsidiary

which was the local operating company in the Distr ict of Columbia.

C & P in turn paid the sum received to AT&T. AT&T computed the

share owed to C&P for the part i t  played in the operation and paid

such sum to C&P, a procedure ca l led r r the d iv is ion of  revenues.r l

The District of Columbia then taxed C&P on that arnount under the

g ross  rece ip t  t ax  o f  1939 .1

One var ie ty  of  long d is tance ca l t  const i tu t ing a re la t ive ly

sma1l part of the market, however was not taxed. This concerned

cal ls  handled by non af f i l ia ted carr iers  such as Spr in t  and MCI

' 5 3  S t a t  .  I I O T  C h .
1 9 8 6  S u p p .  o f  t h e  D . C .
procedures fol lowed see
T e l e g r a p h  C o .  ,  5 6 3  A . 2 d

1 3 5 2 ,  T i t l e  I V  N o .
C o d e  a t  4 7 - 2 5 O L .  F o r
foo tno te  2 ,  Bar ry  v .
1o6e (  Dc  App.  l -eBe )  .

2(a )  cod i f i ed  i n  t he
a descript ion of the
American Telephone &



(ca l Ied OCC's) .  These companies paid a charge to  C&P for  use of

i ts local network in connecting a telephone in the Distr ict with an

OCC's systern. The rraccess charqestt by a Tax Court decisionz were

held not to be within the operative term of the qross receipts tax

ac t  o f  L939  i . e .  r r . . .  g ross  rece ip t s  fo r  t he  sa le  o f  pub l i c

ut i l i t ies  serv ices or  commodi t ies wi th in  the Dis t r ic t  o f  Columbia. ' l

Fol lowingr the 1,984 divestiture, the Distr j-ct of Colurnbia Court of

Appeals in Distr ict of Colurnbia v. Chesapeake and Potornac Telephone

Companv ,  5L6  A .2d  181  (D .C .App .  1986 )  ( ca l l ed  he rea f t e r  C&P.  IV )

not only reaff irmed the prior tax court decj-sion but also held that

by virtue of the divestiture AT&T's payments to C&P were now free

of l iabi l i ty under the 1939 Act. Accordingly the combination of

the divestj-ture and C&P (fV) deprived the Distr ict of Columbia of

aI1 the funds which had been obtained under the Gross ReceJ-pts Tax

from AT&T and C&P's divisi-on of revenues. The reaction of the

Distr ict of Columbia City Council  was to pass the I 'Gross Receipts

Tax Amendment Act of L9B7 rr with an accompanying emergiency act3.

The new legislat i ,on extended the coverage to gross receipts

received from the sale of to11 communications services that

originate from or terminate on telecommunications equipment located

in the Dis t r ic t  and b i l Ied to  a Dis t r ic t  te lephone.  There was no

Ionger  any d is t inct ion between AT&T and the former OCCrs.  Gross

zC&P fe lephone Comp v .  D is t r i c t  o f  Co lumbia ,  Docket  No.
1 7 5 6 ,  O p i n i o n  1 0 0 0 ,  J u l y  L 7 ,  L 9 6 2  9 0  W L R  N o .  L 7 5 ,  A f f r d  i n  p a r t
C h e s a p e a k e  &  P o t o m a c  T e l e p h o n e  C o _ . ,  l - I 7  U S  A p p . D C  2 I  ( 1 9 6 3 ) ( C & P
r r r ) .

3 :a  oc  Reg .  6s36  and  5068 -5073 ;  DC  Code  47 -25o r (a ) ( z ) (a )  ( 1988
supp .  )



receipts in respect of any of them were now taxable. The tax was

retroactive to July l-,  1986. The carriers promptly f i led suit

either as plainti f f  or intervenor asking for Prel iminary

Injunction and Declaratory , ludgment (Tax Docket 4OLl-87,'  CA 1OO8O-

87). Since now there was no question of coverage under the statute

the thrust of the carriers attack was that the Act is

unconstitut ional. The chargres were canister-I ike. The violations

alleged were of the Commerce Clause, the Due Process Clause, the

Origination of Revenue Bi1Is C1ause, the. Congressional jurisdict ion

over the Distr ict of Columbia Clause and the Supremacy Clause.

Viol-ations of the Home Rule Act were likewise charged. On December

3,  1987,  Judge f ra l ine G.  Barnes issued a pre l iminary in junct ion

halt ing attempts to coltect the tax. Appeal was taken therefrom

and on october 6, 1988 the Distr ict of Columbia Court of Appeals

remanded dj-recting the tr ial Court to f i le more detai led f indings

of fact or in the alternative to rule on the merj-ts. The Judge

preferred the l-atter course. After a f inal hearing Judge Barnes

found that the Act violated the Due Process Clause in the

irnposit ion of a retroactive tax wj-thout adequate notice. She

further found that the Act violated the Cornmerce Clause central ly

because it  was unapportioned and subjected the taxpayer to double

taxation. The Court was not impressed by the argument that the

City Council  lacked the authority to enact tax legislat ion. Judge

Barnes '  Order  was dated November 14,  1988.  I t  was appealed and on

July  19,  1989 the D.  C.  Cour t  o f  Appeals  rendered i ts  op in ion.  The

appellate court considered itself in something akin to a rrcatch 22rl



si tuat ion.a Since the plaint i f fs had not paid the assessed. taxes

they were not ent i t led to pursue the sui t  under the Distr ictrs t tpay

before sui t"  in tax cases statute5 unless i t  had been shown beyond

debate that the claims of unconst i tut ional i ty were val- id.  Since

the Court  did not f ind such to be the case, jur isdict j -on over the

subject matter was considered lacking. The case was remanded with

direct ions to vacate the judgment.  In 1989 the Ig87 Tax Act was

superceded by  the  To11 Te lecommunica t ions  Ac t  o f  1989,  (D.  C.  Ac t

B - 4 8 ;  D . C . C o d e  S e c t i o n s  4 7 - 3 8 0 1  t h r o u g h  3 8 2 1 - ,  2 0 0 5 ,  1 5 O B  a n d  2 5 0 1 ) .

This Act inter al ia added provisions credit ing taxes paid to other

ju r isd ic t ions  on  long d is tance ca l l s  and fac i l i ta t ing  means o f

determining data necessary for computing the tax. Measures of this

kind had been found by Judge Barnes as necessary but want ing in the

L987 tax .  La te  in  1988,  AT&T pa id  the  tax  and f i led  a  new ac t ion

for refund. (Tax Docket 4092-88).  Seven other carr iers fol lowed

c o u r s e  ,  ( 4 O 9 I - 8 8 ,  4 3 4 A - 8 9  ,  4 3 4 9 - a 9  |  4 3 6 3 - 8 9  |  4 6 5 0 - 8 9  ,  4 6 9 3 - 9 I ,

5O0O-91) .  In  June o f  1991,  Judqe Emmet t  Su l l i van  d is rn issed a l l  o f

t h e  p r e v i o u s  l i t i g a t i o n  ( T a x  D o c k e t  4 0 1 1 - 8 7 ;  C A  1 O O B O - 8 7 )  w h i c h  h a d

been subject to the appel late remand and direct ion to vacate.

Appeal thereto was noted and the Distr ict  of  Colurnbia Court  of

Appea ls  s te t ted  i t s  cons idera t ion  thereo f  pend ing  de terminat ion  o f

th is  second c lu tch  o f  cases .  Such pos ture  br ings  th is  Cour t  to  the

pending cross motj-ons f  or Summary Judgment.

First  of  al l  the Court  agrees with the part j -es after a review

*EaE-Ey  v .  Amer i can  Te f  .&Te I . ,  sup ra .

5DC code  41 -3307  |  3303 .



of the entire record that there is no qenuine issue of naterial

fact and that the case depends on resolution of questions of law.

The attack upon the validity of the statute rests on nine

claims. These, however, may be found clustered around three rnajor

contentions why the carriers should not be required to pay the tax.

The f irst major contention is that the City Council  lacked

authority under the Constitution and the Home Rule Act to enact

revenue legislat ion in general Snd the challenged tax in

par t icu lar .  This  is  so,  p la in t i f fs  arg 'ue,  because 1)  Congress

under the Constitut ion has exclusive legislat ive jurisdict ion over

the Dj-str ict and a1I bj- l-Is for raising revenue must originate in

the House of Representatives; 2) that since long distance calls are

interstate the legislat ion is not 'rwithin the distr ictrr as required

by  D .C .Code  I - 233  (a ) ( : ) ;  I - 2O2 ,  and  t ha t  t he  s ta tu te  i r nposes  a

tax on the federal government which is specif j-cal ly prohibited by

Article VI, Clause 2 of the Constitut ion.

The second major claim is that the tax fai ls to apport ion

gross revenues frorn interstate conmerce between the several

j  urisdict j-ons and discrirninates against out of state competitors

viol-ating both the Commerce and the due process clauses.

The third clai-m is that the retroactive features of the Act

v io la te the due process c lause.

The arguments have been careful ly crafted and earnestly

pressed but thi-s Court is not persuaded by thern.

r



The Citv Council with approval of the Mayor has the authority

to enact proper revenue leqj-slat ion for the Distr ict of Columbia in

general and had the authority to enact the Gross Receipt Tax

Amendment of 1987 and the Toll- Telecommunications Act of 1989 in

nar t icu lar .

I t  is  mani fest  that  by the SeI f  covernment  Act  o f  L973,  D.C.

Code I -2O4 et  seq.  (ca l led popular ly  and in  th is  op in ion,  the Horne

Rule Act), the delegation of powers was virtual ly plenary. rrThe

legislative power of the Distr ict shall  extend to al l  r ightful

subjects of legj-slat ion within the Distr ict consistent with the

Consti-tut ion of the United States and the provisions of the Act

subject to al l  the restr ict ions and l imitations imposed upon the

States by the l0th Secti-on of the f irst art j-c1e of the Constitut ion

o f  t he  Un i ted  S ta tes . r r  (D .C .  Code  I -2O4) .

The l imitations on the powers were specif ical ly set forth. As

far as the power to tax was concerned, the prohibited areas were

the commuter tax and functions or property of the Federal

Gove rnmen t  (D .C .  Code  I - 233 (A ) (3 )  and  (a ) .

Congressional oversight was provided by requir j-ng the

legis la t ion to  be la id  before the Congress for  a  per iod of  th i r ty

(30 )  days  p r i o r  t o  i t s  e f fec t i ve  da te .

There was no question about the intent of Congress in enacting

the statute. In the course of debates Senator Thomas Eagleton,

chairman of the Senate Distr ict Committee and manager of the bi l l

exp l -a ined:

rrWe wil l  f  ind in the biII  the r ight of the
City Council  and the Mayor to enact into law

B



ordinances relating to taxation, excluding at
least two very important things that they
cannot act upon: The taxation, of course, of
any Federal property is prohibited by the
constitution, and we prohibit them from the
imposit ion of an income tax on nonresidents
of the Distr ict oh Columbia. But with those
two exceptions, one constitut ional and one
that we impose statutori ly, the City Council
and an elected Mayors [sic], elected by the
three-quarters of a mil l ion people of the
ciLy, can decide in what way and how much to
tax thej-r cit izens, can enact local ordinances
into law, and can begin to shape their olrn
dest iny as-should be the r ight  o f  a I I  Amer ican
c i t i zens .  t ro

The D. C. Court of Appeals has endorsed the legislat j-ve scheme

by sharply preventing: any attempt by the Council to j-ntrude into

speci f ica l ly  forb idden areas Bishop v.  Dis t r ic t  o f  Columbia,  4LL

A.2d  997  en  banc ,  ce r t . den .  446  u .s .  966  (1990)  wh i l e  endors ing  the

broad grant of power and refusing to adopt any restr ict ive view of

the  de legat ion . Distr ict of Col-umbia v. Greater Washincrton Labor

Counc i l  ,  442  A .2d  110 ,  ce r t . den .  460  U .S .  l _016 .

The arqument of the carriers in these premises is that

regardless of i ts intention the Congiress was prohibited from

delegating the taxinq power to the city Council- by a combination of

the const i tu t ion 's  Ar t ic le  r ,  sect ion 8,  crause 17 which g ives the

Congress exclusive power to legisl-ate over the Distr ict of Columbj-a

and Ar t ic le  I t  Sect ion J ,  Clause I  which prov ides that  revenue

measures origi-nate in the House of Representatives. This latter

measure fol lowed the seventeenth century Brit ish tradit ionz or

61 t9  Cong .Rec .  22947

Tcommons,  House of ,
M ic roped ia  p .  494 .

(Le73 ) .

Vo l .  3  ,

o

New Encyc loped ia  Br i tann ica ,



perhaps one of even earl ier orgin that money bi l-Is must originate

in the House of Commons and not in the House of Lords or the Crown.

The levy of moneys for the crown without the grant of

parl iament had been a matter of serious contest between the Stuart

Kings and the Parl iament and was condemned by the Bil I  of Rights of

1689. Toward the end of that century the House of Commons rejected

any attempt by the the House of l,ords to assume the power of

in i t ia t ing money b i l Is .  The complete means of  enforc ing th is

prerogative has always been with the l-ower house itself sinply by

refusingi to pass the offending upper house bi l l .B No case has been

cited suggesting that the prerogative of the House of Commons or

Representatives had the purpose of preventing the legislatures from

delegating l-ocal or parochial taxing powers to subordinate

insti tut ions. The concept has never prevented such delegations as

f ar as the Dj-str icte or for the terri tories,l0 where the same

BFor the House of  Representat ives see 99 Cong.Rec.  1897-9a
(March  L2 ,1953)  where  the  house  vo ted  to  re fuse  and  re tu rn  a
senate bi l l  making appropriat ion. For the House of Parl iament see
the much earl ier incident reported by Macaulay in History of
England, Book IV, Chapter XIX. ttThe l-and-tax was not imposed
wj-thout a quarrel between the Houses. The Commons appointed
commissi-oners to make the assessment. These cornmissioners were the
principal gentlemen of every county, and were named in the bi l l .
The Lords thought this arrangement j-nconsj-stent with the dignity of
the peerage. They therefore inserted a clause providing that their
estates should be valued by twenty of their own order. The Lower
House indignantly rejected this amendment, and demanded an instant
conference. After some delay, whi-ch increased the i l l -humor of the
Commons, the conference took place. The bi l l  was returned to the
Peers with a very concise and haughty int imation that they rnust not
presume to alter l-aws relating to money.rl

econqress,  in  incorporat ing the c i ty  o f  Washington in  l -802,
gave the rnuni-cipa1 corporation rrful l  power and authority to pass
aL l  by - l aws  and  o rd inanc€s , "  and  the  power ' r t o  l ay  and  co l l ec t
taxes. t r  Act  o f  May 3,  1BO2 Incorporat ing the Cj - ty  of  Washington,

t 0



considerations apply, are concerned. The lack of authority for the

argument does not persuade this Court to fol low it .

The next argument is that the delegation of taxing power is

prevented by Article VI, Cliuse 2 which provides that a state may

not, consistent with the Supremacy C1ause, Iay a tax directly on

Section 7, 2 Stat. 1-95. Ten years later, Congress gave addit ional
power to the city government, rrto lay taxes on particular wards,
parts or sections of the city, for their part icular local
improvements.rr Act of May 4 , ' l -Bl2 Amending the Charter of
Washington,  Sect ion 5,  2  Stat .  72I . '  Shor t ly  thereaf ter ,  Congress
qave authority to the Levy Court for Washington County for certain
enumerated purposes rrand al-l- other general county purposes,
annually [to] Iay a tax on al l  the real and personal property in
the said county.lr Act of JuIv 1, 1812 Relative to Lewy Court of
Washington Countv,  Sect ion 8,  2  Stat .  77I . In later
reorganizations of the city and county governments in the District
of  Colurnbia, Congress delegated authori ty to enact tax measures.
See Act of May 15, 1820 Reorganizing the Government of the City of
Wash incr ton ,  Sec t ions  ' I  

,  8  ,  13  ,  2  S ta t .  853 (  repr in ted  D.  C.  Code
S e c t i o n  L - 7 o  ( 1 9 8 1 ) ;  A c t  o f  M a y  1 4 ,  1 8 4 8  R e o r g a n i z i n q  t h e
Government  o f  the  C i tv  o f  Wash ingr ton ,  Sec t ions  2 ,  3 ,  9 r  11 ,  9  S ta t .
2 3 3  ( r e p r i n t e d  a t  D . C .  C o d e  S e c t i o n  I - 7 O  ( 1 9 8 1 ) ) ;  A c t  o f  M a r c h  3 ,
1863 to Define the Powers and Duties of the Lewlr Court of
Wash ing ton  County ,  Sec t ions  3 ,  4 ,  12  Sta t .  799 ( repr in ted  a t  D.C.
C o d e  S e c t i o n  1 - 8 3  8 3  ( 1 9 8 1 ) ) ;  A c t  o f  F e b r u a r y  2 1 ,  1 8 7 1  T o  P r o v i d e
a Government  fo r  the  D is t r i c t  o f  Co1umbia ,  Sec t ions  14 ,  L8 ,  20 ,  2L ,
2 2 ,  2 3 ,  2 9 ,  3 J ,  1 6  S t a t .  4 1 - 9  ( r e p r i n t e d  a t  D . C .  C o d e  S e c t i o n  I - 9 2
( 1 e 8 1 )  ) .

loTer r i to r ia l  o rgan ic  Ac ts  o f  :  Lou is j -ana,  Sec t ion  4  (March  26 ,
L 8 O 4 ,  2  S t a t .  2 8 3 t  2 8 4 ) ;  W i s c o n s i n  S e c t i o n  6  ( A p r i 1  L 2 , 1 8 6 3 ,  5
S t a t .  1 0 ,  L 2 - I 3 ,  I o w a  S e c t i o n  6  ( J u n e  L 2  1 8 3 8 ,  5  S t a t -  2 3 5 t  2 3 7 ) i
O r e g o n  S e c t i o n  6  ( A u g .  1 4 ,  4 8 ,  9  S t a t .  3 2 3 ,  3 2 4  ) ;  M i n n e s o t a  S e c t i o n
6  ( M a r c h  3 ,  1 8 4 9 ,  9  S t a t .  4 - 3 .  4 0 5 ) ;  N e w  M e x i c o  S e c t i o n  7  ( S e p t .  9 ,
1 8 5 0 ,  9  S t a t . 4 4 6 t  4 4 9 ) ;  U t a h  S e c t i o n  6  ( S e p t .  9 1 8 5 0 ,  9  S t a t . 4 5 3 ,
4 5 4 - 5 5 ) ;  W a s h i n g t o n  S e c t i o n  6  ( M a r c h  2  |  1 8 5 3 ,  1 O  S t a t .  L 7 2 ,  I 7 5 ) ;
N e b r a s k a  a n d  K a n s a s  S e c t i o n  6  ( M a y  3 o ,  1 8 5 4 ,  1 0  S t a t .  2 7 7  ,  2 7 9 )  i
C o l o r a d o  S e c t i o n  6  ( F e b . 2 8 ,  1 8 6 1 ,  1 2  S t a t .  L 7 2 t  L 7 4 ) ;  N e v a d a
S e c t i o n  6  ( M a r c h  2 , 1 8 6 1 ,  1 2  S t a t .  2 O 9  2 I l , ) ;  D a k o t a  S e c t i o n  6
( M a r c h  2 ,  1 8 6 1 ,  1 2  S t a t .  2 3 9 ,  2 4 I ) ;  A r i z o n a  S e c t i o n  2  ( s a m e  p o w e r s
a s  N e w M e x i c o  T e r r i t o r y )  ( F e b . 2 4 , 1 8 6 3 ,  1 2  S t a t .  6 6 4 , 6 6 5 ) ;  I d a h o
S e c t i o n  6  ( M a r c h  3 , 1 8 6 3 ,  1 2  S t a t .  B 0 B ,  8 1 O ) ;  M o n t a n a  S e c t i o n  6
( M a y  2 6 , 1 8 6 4 ;  S e c t i o n  1 3  S t a t .  8 5 ,  B B ) ;  W y o m i n g  S e c t i o n  6  ( J u I y
2 5 , 1 8 6 8  S e c t i o n  6  ( Y I a y  2 6 ,  1 8 6 4 ,  1 3  S t a t .  8 5 ,  8 8 ) ;  W v o m i n g  S e c t i o n
6  ( J u 1 y  2 5 ,  1 8 6 8 ,  1 5  S t a t .  I 7 8 ,  1 B O ) ;  O k l a h o m a  S e c t i o n  6  ( M a y  2 ,
1 8 9 0 ,  2 6  S t a t .  8 1 ,  8 4 ) i  V i r q i n  f s l a n d s r  4 8  U . S . C .  S e c t i o n  1 5 7 4 ( a ) .
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the uni ted s tates and by sect ion 23(a)(3)  o f  the Home RuIe Act

which prohibits any act which concerns the functions or property of

the United SLates or which is not restr icted in i ts application

exclusively in or to the Oistr ict. The argument arises general ly

out of statements in the record that i f  the Distr ict passed a sales

tax as have many of the states enacting telecommunications laws it

would find that about half of the intended taxpayers were exempt

i.e. the Federal Government, the Distr ict Government, Foreign

Ernbassies and chanceries and a number of charitable and educational

foundations hence the need for a gross receipts tax. The

carriers adroit ly counter by charging that pass-through provisions

in reali ty then mean that the tax is sought to be imposed on the

United States as prohibited by the Constitut ion and the federal

function provision of the Home RuIe Act. The 1aw however is that

the Constitut ion permits a State to tax the gross receipts of those

who do business with the United States, James v. Dravco Contracting

Co . ,  302  U .S .  L34 ,  I 49 t  160 ,  ( 1937 ) ;  S i l as  Mason  v .  Wash ing ton  Tax

Commiss ion ,  302  U .S .  186 ,  I 9O ,  2 IO ,  ( L937 )  even  i f  t he  t o ta l _

reciepts of a contractor are from the United States and the tax

wi l l  be borne by the Government ,  un i ted s tates,  v .  New Mexi -co,  455

u .s .  72o ,  735 t  74L ,  ( 1982 ) .  see  a r so ,  ca l i f o rn i a  s ta te  Boa rd  o f

Equa f i za t i on  v .  S ie r ra  Summi t ,  f nc . ,  49O U .S .  844 ,  ( 1989 ) .

Next  comes the carr iers '  c la im that  the tax leg is la t ion is

i l legal  because long d is tance ca l ls  are in ters tate and the Dis t r ic t

o f  Col -umbia may not  r renact  any act . . .  which is  not  rest r ic ted in

i t s  app l i ca t i on  exc lus i ve l y  i n  o r  t o  t he  D is t r i - c t , f f  D .c .  code  r -233
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(a) (3) ;  L-2O2.  This  is  too crarnped a reading of  the Home Rule Act .

The Act was intended to delegate to the District the same character

of legislative power as that held by a state except where

specif ical ly prohibited. And, the tegislat ive history clearly

ind icates that  the r rCong' ress in tended in  L-23:(a)( : )  to  wi thhold

fron loca1 off iciats the authorj-ty to affect decisions made by

federal off icials in administrating federal laws that are national

in scope as opposed to laws that reJate solely to the Distr ict of

Columbiarr The Distr ict  of  Columbia v.  Greater Washinqton Labor

Counci l ,  supra.  a t  116.  The l imi ta t ion of  Ieg is la t ion to  Dis t r ic t

purposes cannot be held to prevent the District fron enacting the

same kind of law as the I l l inois statute approved in Goldberg v.

Swee t ,  D i rec t  o f  I l ] - j - no i s  Revenue ,  e t  a I . ,  488  U .S .  252  ( Jan .  1O,

1e8e  )  .

I I

The legislat ion presents no undue burden upon interstate

conrmerce and is not unconstitut ionaf.

The second issue concerns the charges of the carriers that the

legislat ion violated the due process and conmerce clauses of the

Constitut ion. The contention was persuasJ-ve to Judge Iral ine

Barnes in  Tax Docket  4OLL-87.  The Judge now s i t t ing has the

highest respect for his former col leag'ue but notes that two events,

occurring well after Judge Barnes' Opinion and Order were docketed,

have s ign i f icant ly  a l tered af fa i rs .  The f i rs t  o f  these is  the

decision of the United States Supreme Court in Gol-dberg v. Sweet,

l - J



Direc tor ,  I l l i no is  Depar tment  o f  Revenue.  e t .  a I . ,  supra . , .  second,

the enactment of the To11 Telecommunicat ions Act of 1989 adding two

provisions which Judge Barnes had found fatal- Iy want ing in the l -987

A c t .

Gol-dberg aff i rmed the I l l inois Excise Tax Act imposing a tax

on gross charqes of j -nterstate telecommunicat ions which or iginated

or terminated in the state and were charged to an l l l inois service

address. The case was not simply an addit ion to the rr tangled

underbrusftrr11 of conmerce clause decisions. I t  was instead an

opinion of sharp insight and great clar i ty.  The Court  saw that

pr ior decisions in the telecommunicat j-ons f ie ld had been based upon

the perception that long, distance systems operated through a

complex of wires and swj-tchboards bearing a ready anatogy for tax

purposes to rai l - road l- ines and bus routes, whereas modern

communj-cation technol-ogy actually operated through a complex of

sa te l l i tes ,  f iber  op t ics ,  m ic rowave rad ios ,  e lec t ron ic  impu lses  and

computer i-ze.d networks having I i t t le i f  any relat j -onship to older

techn iques l2 .

With this fresh perspect j-ve the Supreme Court measured the

I l l i no is  s ta tu te  by  the  four  p ronged tes t  i t  had  es tab l i shed in

Compl-ete Auto Transit ,  Inc . v. B r a d v ,  4 3 0  U S  2 7 4  ( 1 9 7 7 ) .  S u c h  a

procedure is obviously the one to be fol l -owed here.

Under Cornplete Auto a state tax wi l l  wi thstand Commerce Clause

l lNor thwestern  Sta te  Por t land Cement  v .  M innesota ,  358 US 450,
4 5 7  ( 1 e 8 7 ) .

l z e o l d b e r g  a a a  U S  2 5 4  ,  2 5 5 .
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scrutiny if

. . . the tax is  appl ied to  an act iv i ty  wi th  a
substantial nexus with the taxing state, is
fair ly apport ioned, does not discriminate
against interstale conmerce and is fai l Iy
related to servicds provided by the state.13 

-

Since there is no question about the nexus of the Distr ict of

Colurnbia the init j-al measure is in respect of the second prong,

fair apportJ-onment. Apport ionment is determined by examining

whether a tax is internally and externally consistent. l4 This

Court concludes that the D. C. Tax statutes of L987 and 1989 are

internal ly  consis tent  r r . . . for  i f  every s tate taxed only  those

interstate cal l-s which only charged to an in state service address

only  one state would tax each in ters tate ca l l t t .15

rrThe external consistency test asks whether the state has

taxed only that portion of the revenues fron the interstate

actj-vity which reasonably reflects the in state cornponent of the

activity being taxed"16

Gol-dberq then notes that, ttwe doubt that states through which

the ca l ls  e lect ronic  s ignals  mere ly  pass have a suf f ic ient  nexus to

tax that cal l-tr and rrwe also doubt that terminati-on of an lnterstate

telephone call-,  by i tself,  provides a substantial enough nexus for

a s tate to  tax a ca l l - .  "17

l 3Comp1ete  au to ,  488 US 27g .

toGof dhe_Eg. , 488 US 26I.

15co ldberg ,  488 US 26I  .

tucpf dPerg ,  4BB US 26I.

tTcol_qbC_tg 
, 488 US 263.
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The Court added, ttW€ recogrnize that if the service address and

bil l ing location of a taxpayer are in different States some

interstate teleptrone call-s could be subject to mult iple taxation.

This l imited possibi l i ty of mult iple taxation, however, is not

suff icient to invalidate the I l l inois statutory scheme.rr rrTo the

extent that other States' telecommunications taxes pose a r isk of

nult iple taxation, the credit provision contained in the Tax Act

operates to avoid actual- rnult iple taxation.l8,t

To the present Court the combination of the Goldberg opinion

and the credit provision of the 1989 Act have destroyed the charge

that there is a fai lure fair ly to apport ion the tax.

The carriers claim that the Gross Receipts Tax does not

withstand scrutiny under the third prong of the Complete Auto test.

They argue that the Act is fatalty discriminatory because it  al lows

for a credit and/or exemption from the Distr j-ctrs personal

property, sales and use taxes to the extent that property subject

to such taxes is used to generate the gross receipts which are

subject  to  tax.

The fault of the argument is that discri-mination found to be

invidious under the Cornmerce Clause is that between interstate and

intrastate conmerce. The third prong of Complete Auto exists to

ensure that a tax rrdoes not discrirninate against interstate

commerce. f f  complete Auto Transi t  v .  Brady,  supra.  a t  279.

r rTradi t  j -ona11y appl ied,  the d iscr i rn j -nat ion doct r ine demands

substantial ly equal treatment of interstate and intrastate business

tuco_f_dbc_t_g, p. 264 -
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under the tax laws of a given state.rr Shores: State Taxation of

Gross Receipts and the Negative Commerce Clause. s4 Missouri Law

Review 555 (1989) .  The 1987 Act  a t  issue does not  d iscr iminate at

aII between intradistr ict aha interstate carriers. In fact, the

Act is only applicable to interstate carriers. The Actrs personal

property credlt/exemption provision is avairable to any long

distance carrier, regardless of whether i t  is an intradistr ict or

an out-of-state company, insofar ..as i t  owns property in the

Distr ict which is used to generate gross receipts.

Neither is the nature of the matter changed by referring to

the Manufacturing/Wholesaling Acts of West Virginia and Washington

t rea ted  i n  A rmco ,  rnc .  v .  Ha rdes ty ,  467  u .s .  638  (Lgg4)  and  Ty le r

P i p e  I n d u s t r i e s ,  I n c .  v . Washington State Department of Revenue,

483  U .S .  232  (1987) .  I n  t hese  cases ,  compan ies  manu fac tu r i ng  and

sell ing within state were taxed at a lower rate than those

companies rnanufacturing instate and sell ing out-of-state or

manufacturing out-of-state and sell ing instate. The statutes

involved were facial ly and practical ly discriurinatory statutes

paralyzing interstate conmerce and favoring local transactions.

The 1987 Gross Receipts Act is facialry neutral. Every rong

distance carrier owning property in the Di-str j-ct of Columbia is

subject to a personar property tax imposed by the Distr ict and

every long distance carrier is entit led to a cred.it /exemption to

the extent that his personal- property is used to produce gross

receipts. Those companies who do not own property in the Distr ict

are not only unable to avail  themselves of the personal property



exemption/credit,  but they are also free from all  personal property

taxes in the Distr ict of Columbia. A11 of the Petit ioners except

Long Distance Services of Washington Inc. (which leased capacity)

have taken the credit in substantial amounts regarding the taxes

which are the subject of the present suit for refund. trsuch a

result would not arise from impermissible discrimination against

interstate conrmerce but from fair encouragement of in-state

bus iness . r r  A rnco ,  I nc .  v .  Ha rdes tv ,  sup ra .  a t  645 .  Th i s  c red i t

has been preserved on the taxes against the telephone companies

from the origlnal Gross Earningrs Tax of L9O2 through the To11

Tel-ecommunicat ion Act  o f  1989.

Fina11y, the fourth and last prong of the Comptete Auto test

is whether the tax is fair ly related to services provided by the

taxing state. rrBeyond the threshold requirement, the fourth prong

of the Complete Auto Transit test imposes the addit ional l imitation

that the measure of the tax must be reasonably rel-ated to the

extent of the contact, since it  is the activit ies or presence of

the taxpayer  in  the State that  may proper ly  be made to bear  arr just

share of  State tax burden.r r  Commonweal th  Edison Co.  v .  Montana,

453  U .S .  609 ,  626  (1981)  (quo t i ng  Wes te rn  L i ve  S tock  v .  Bu reau  o f

Revenue ,  303  U .S .  25O,  254  (1939 ) .  The  D i s t r i c t  o f  Co lumb ia

provides many municipal services rarhich are accessible to the long

distance companies. Telephone company ernployees drive to and from

work on the Dis t r ic t 's  roads,  the water  system is  avai lab le for

the i r  use,  and in  the event  of  an emergency,  the Dis t r ic t ,s  po l ice

and f ire squadrons stand ready to come to their aid. The carriers

1 8



are able to avail  themselves of al l

capitol has to offer and the gross

I ' just sharelr of the tax burden.

(

the amenit ies that the nation's

receipts tax represents their

r I I

The retroactive features of the tax statutes are

constitut ionallv permissibl-e and are valid. The feature complained

of by the companies in this respect. is that the act at issue was

passed JuJ-y 17, I9a7 with i ts emergency act effective that date and

the permanent act effective october I,  L9a7, both retroactive to

Ju I y  1 ,  1986 .

Retroactivity in legislat ion often renders j-t  constitut ionally

suspect. However, tax statutes are a separate and dist inct

category. For example, Valid Retroactive Income Tax laws (as

dist inguished from gift  taxes) are more often the rule than the

exception and though the claim of r ' farbitrary retroactivity'  may

continue to rear i ts head in tax briefs but for practical

purposes,  in  th is  f ie l -d ,  i t  is  as dead as wager  of  law. t ' le

Both sides in Lhis case have advised that the law in this area has

best been expressed by the opinion of Mr. Justice Stone in Wel-ch v.

Henrv ,  305  U .S .  1 -34  (1938) ,  t hough  they  d i f f e ren t l y  i n te rp re t  i t .

One of  the cruc ia l  passages of  Welch rec i tes as fo l l -ows:

The objection chiefly urged to the taxirq
statute is that i t  is a denial of due process

leBallard: Retroactive Tax Legistation, 48 Harvard Law Review
592 ( 1935 ) ;  See al-so, Hochrnan: The Supreme Court and the
Const i tu t ional i ty  o f  Retroact ive Legis la t ion,  73 Harvard Law Review
692 ,  706  (  196O )  .
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of law because in 1935 it  imposed a tax on
income received in  1933.  But  a  tax is  not
necessa r i l y  uncons t i t u t i ona l  because
ret roact ive.  Mi l l iken v .  Uni ted States,  283
U.S .  15 ,  2 l - : '  and  cases  c i t ed .  Taxa t i on  i s
neither a penalty, imposed on the taxpayer nor
a l iabi l i ty which he assumes by contract. I t
is but a way of apport ioning the cost of
government among those who in some measure are
privi leged to enjoy i ts benefits and must bear
its burdens. Since no cit izen enjoys immunity
frorn that burden, i ts retroactive imposit ion
does not  necessar i ly  in f r inge due process,  and
to challenge the present tax i t  is not enougth
to point out that the taxabl-e event, the
receipt of income, antedated the statute.

In the cases in which this Court has held
invalid the taxation of gt i f  ts made and
completely vested before the enactrnent of the
tax ing s tatute,  dec is ion was rested on the
ground that the nature or amount of the tax
coul-d not reasonably have been anticj-pated by
the taxpayer at the tirne of the particular
voluntary act whj-ch the statute later made the
taxab le  even t .  N i cho ls  v .  Co l l i dge ,  274  U .S .
53 I t  542 ;  Un te rmeyer  v .  Anderson ,  276  U .S .
44O,  445  ( c i t i ng  B lodge tL  v .  Ho lden ,  275  U .S .
I 42 ,  L47 ) ;  Coo l i dge  v .  l ong r ,  282  U .S .  5A2 .
Sj-nce, in each of these cases, the donor rnight
freely have chosen to give or not to give, the
taxation, after the choice was made, of a gift
which he rnight wel- l- have refrained from making
had he anticipated the tax, was thought to be
so arbitrary and oppressive as to be a denial
of due process. But there are other forms of
taxation whose retroactive irnposit ion cannot
be sa id to  be s imi lar ly  o f fens ive,  because
their i-ncidence is not on the voluntary act of
the taxpayer. And even a retroactive gift  tax
has been held val id where the donor was
forewarned by the statute books of the
poss ib i l i t y  o f  such  a  l evy ,  M i l l i ken  v .  Un i ted
States,  supra.  In  each case i t  is  necessary
to consider the nature of the tax and the
c i rcumstances in  which i t  is  la id  before i t
can be sa id that  i ts  re t roact ive appl icat ion
j-s so harsh and oppressive as to transgress
the const i tu t ional  l in i ta t ion.

In analyzing the L987 tax to determine whether i t  is

unconstitut ionalJ-y rrharsh and oppressi-verr i t  must be noted that the
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Distr ict had a compell ing reason to act. A loss in tax revenues of

23.6 rnj- l-I ion dollars had developed between the divestiture of

January, IgB4 and July of l-986 which other taxpayers had to bear.Zo

It does not appear to this cdurt so unreasonable or oppressive when

the Emergency Act accompanying the 1987 Tax Act became effective as

of JuIy, 1987 to apport ion the burden for the preceding tax year to

the Carriers. The interval was no longer than the tax approved in

Welch and in many of the cases collected by Mssrs. Ballard and

Hochman in the j-r art icles cited supra.

The Petitioners here argue that they are entitled to the same

tests as were the gift  taxpayers rnentj-oned in Welch, i .e. to notice

of the irnpending tax and suffi-cient time to take measures to avoid

it.  This Court holds that the true test for the Petit ioners is the

Incorne Tax Test i .  e. whether the tax j-s unconstitut ionally harsh

and oppressive. AssurnJ-ng arguendo, however that the Gif t Tax test

is applicable the carriers posj-t ion j-s not improved. Circumstances

can prov ide not ice,  Uni ted States v .  Darusmont  r  449 U.S.  292

(198f) .  The carr iers  have e i ther  been par t ies to  or  have been

signif icantly affected by an avalanche of l i t iqation related to the

revolutj-on in the telecommunications industry.2l

20The Distr ict had to refund l-4.7 rni l l ion dol-Iars fron gross
receipts col l-ections from the period January L984 through June 1985
and 8.9 n i l l ion uncol lected f rom July  1985 through June 1986.
Repor t  o f  Commj- t tee on F inance and Revenue on Bi l l  7-186,  Gross
Receipts  Tax Amendment  Act  o f  1-987 at  B,  D.C.  Exhib i t  # fS at  92O.

" . .g .  The dr ive by the OCC's to  enter  the market .  (BeI l  System
Tariff  Offering of Local Distr j-butj-on Facil i t j -es for Use by other
Common Car r i e rs ,  46  FCC2d  413  a f f ' d  sub  nom Be I l  Te lephone  Co .  v .
FCC,  503  F2d  I 25O ( I 974  )  ce r t ,  den .  422  U .S .  LO26 ;  MCI
Te lecommun ica t i ons  v .  FCC 180 ,  188  U .S .App .D .C .  327  ,  580  F .2d  59O I
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Armed with this l i t igation experience it  was certainly

reasonable for the industry to foresee as did Judge Nebeker in C&P

IV that a new tax to halt the substantive loss of revenue was

i-nevitabl-e.22 Also with t ire f ai lure of the tax on the locaI

operat ing 'company (C&P) and the predisposi t ion of  the Dis t r ic t  to

the Gross Receipts Tax it  was certainly foreseeable that such a tax

would be levied on the Long Distance Carriers covering as great a

t ime in terva l  as would legal ly  be poss ib le .  The c la i rn  that  i f  they

had only known of the pendency of the tax the carriers would have

closed thei-r business in the Distr ict or would have exercised some

undetai led orqanizational- manuever to avoid the tax j-s not

attractive. An examination of the size of the carrj-ers' gross

receipts in the Kerwin Affadavitz3 and the words of Welch (p. 148)

rrWe cannot assume that stockholders woul-d refuse to receive

corporate divj-dends even if  they knew that their receipt would be

subject to a new tax or an increase in an ol-d one.rr provide answer

to th is  c la im.

The f inal and most subtle argument in this set is that

ce r t .  den .  439  U .S .  980  (1978 ) ) ;  t he  b reak  up  o f  t he  Be I l  Sys tem
(Uni ted States v .  AT&T,  supra)  and the tax cases govern ing the
industry  (C&P I I I  and C&P IV,  supra,  Chesapeake and Potomac
Te lephone  Co .  v .  D i s t r i c t  o f  Co1umb ia ,  78  U .S .App .D .C .  53 ,  I 37  F .2d
674 (1943)  ca l l led here C&P I  and Chesapeake and Potomac Telephone
Co .  v .  D i s t r i c t  o f  Co1umb ia ,  86  U .S .App .D .C .  I 24 t  179  F .2d  814
(  1950  )  ca l l ed  he re  C&P I I .

22rrW€ hasten to note however that the signif icant structure
changes in the telephone industry result ing from the divestiture of
AT&T (cit ing cases) render the tax consequences of those changes
appropr ia te for  leg is la t ive considerat ion."  C&P IV at  p .  82.

23affadavit of supervising auditor Kerwin attached to the
motion of the Distr ict of Columbia for Summary Judgnent.
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principles of public uti l i ty law prohibit ing retroactive rates or

surcharges render the retroactive portion of the tax between the

dates new tarif fs night have been f i led and July I,  1986 to be

inva l i d

The authori-ties do indeed support the proposition that a

public uti l i ty may not set rates to recoup past losses nor may a

carrier recover from its ratepayers past deficiencies in rates

c i t i ng  Nade r  v .  FCC,  L72  U .S .  App .  D .C .  I ,  20 ,  52O F .2d  L82 ,  2O2

(1975 ,  c i - t i nq  Ga l - ves ton  E lec t r i c  Co .  v .  Ga lves ton ,  258  U .S .  388

(L922 ) ,  Wash j -ng ton  Gas  L i gh t  Co .  v .  Bake r ,  88  U .S .  App .  D .C .  115 ,

188  F .2d  11  (1950 ) ,  W i l l i ams  v .  WMATC 134  U .S .  App .  D .C .  342 ,  415

F .2d  922  ce rE .  den .  393  U .S .  1081  (1969 ) .  Taxes  howeve r  a re  no t  a

l-oss. They are rt.  neither a penalty j-mposed on the taxpayer

nor a l iabi l i ty which he assumes by contract. I t  is but a way of

apport ioning the cost of government. .  .  .rr Welch at p. 146. They

are instead operati-ng costs and rrthere is no difference in this

respect between state and federal taxes or betwen incomes taxes and

others. r r  Galveston Elect r ic  Co.  v .  Galveston,  supra at  399.  AI l

part ies here seem to agree that the trpass-throughrr method is not

feas ib le  but  they d i f fer  upon the su i tab i l i ty  o f  the ra is ing of

rates. The answer to this is that before the present court is the

question of the validity of a tax and not the solution to a rate

case. The correct fora to deterrnine the latter are the Federal

Communications Commission and the United States Court of Appeals

for the Distr ict of Columbia Circuit.za Retroactive rates have

24commun ica t i on  Ac t  o f  1934 ,  47  U .S .C .A .  #2O4 ,  2O4
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certainl-y been disal lowed in many circumstances but not always.

Bel-I Telephone Company of Pennsylvania v. Federal Communications

Commiss ion ,e t  a l . ,  245  U .S .App .DC 386 ,  76L ,  789  F .2d (See  t he  number

of occasions when arnort izadion has been approved for regulatory

expenses,  obsolete proper ty ,  acquis i t ion adjustments,  in f la t ion,

and acceleration of income tax depreciation. )2s Ttrere has been

here no reference to any attempt by the petit ioners to seek an

adjustroent by the FCC of the tax diff icult ies created by the break-

up of the Bel-I System and this Court wil l  not presume that such is

impossible. The Court 's task is to determi-ne the validity of the

1987 tax and it  hol-ds the Act constitut ional and valid.

IV .

Conclus ion

Any other points raised by the Plainti f fs the Court considers

peripheral to matters deci-ded above and if  not they are consj-dered

and found unpersuasive.

For the reasons as aforesaid the Court f inds that the

Respondent the Distr ict of Columbia is entit l-ed to qrant of i ts

Cross-Motion for Sumrnary Judgment and further f inds that the

Petit ioners' motions for Summary Judgirnent must be denied.

ORDER

The Court

Judgment of the

hav ing  be fore

above capt ioned

i t  the cross motions for Summary

part ies and having found that there

" r  p r ies t ,
r rE lements  o f  Rate

Pr inc ip les
Making.  t t

o f  Publ ic  Ut i l i ty

A A

Regulat ion Ch.



exists in the premises no genuine issue of naterial fact and that

the Respondent, the Distr ict of Co1umbia, is entit led to judgirnent

as a rnatter of law, now therefore the cross motions of the

Respondent for Summary Judgrnient is hereby GRANTED and the motions

of Petitioners and each of them for Sunmary Judgrment are hereby

DENTED, and it  is this 
' ;  V/ day of February L992

ORDERED that the Respondent, District of Columbia is hereby

granted Judgment of Dismissal on the Merits as to each and every

petit ion f i led herein, and the aforesaid petit ions are dismissed

wi th pre jud ice.
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