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Th i s  ma t t e r  i s  be fo re  t he  Cou r t  upon  pe t i t i one r ' s

Mo t ion  fo r  Summary  Judgmen t ,  responden t rs  oppos i t i on

the re to  and  pe t i t i one r  r s  rep1y .  Upon  cons ide ra t i on  o f

same,  and  the  po in t s  and  au tho r i t i es  i n  suppor t  o f  t he

respec t i ve  pos i t i ons  o f  t he  pa r t i es  and  t he  reco rd  he re in ,

t h e  C o u r t  c o n c l u d e s  t h a t  t h e  m o t i o n  m u s t  b e  g r a n t e d .

' '  P e t i t i o n e r  i s  t h e  o w n e r  r e c o r d  o f  r e a l  e s t a t e  i n  t h e -

D i s t r i c t  o f  C o l u m b i a  k n o w n  a s  L o t  B 0  i n  S q u a r e  2 L B  i m p r o v e d

b y  p r e m i s e s  9 0 1  1 5 t h  S t r e e t ,  N . W .  P e t i t i o n e r  c h a l l e n g e s

t h e  v a l u e  a s s e s s e d  f o r  t h e  o f f i c e  b u i l d i n g  o n  i t s  l o t  f o r

t h e  s e c o n d  h a l - f  o f  t a x  y e a r  1 9 8 8 .  R e s p o n d e n t  d e t e r m i n e d

t h a t  t h e  s u b j e c t  p r o p e r t y  w a s  e r e c t e d  a n d  r o o f e d  a s  o f

D e c e m b e r  3 1 ,  1 - 9 B ' l  a n d  t h e r e f o r e ,  s u b j e c t  t o  t a x  p u r s u a n t  t o

D.c .  Code  547 -830  (1987  ed . )  . P e t i t i o n e r  t i m e l y  a p p e a l e d

t o  t h e  B o a r d  o f  E q u a l i z a t i o n  a n d  R e v i e w  w h i c h  s u s t a i n e d  t h e

a s s e s s m e n t .  P e t i t i o n e r  p a i d  t h e  r e q u i r e d  t a x e s  a n d  t i m e l y



a p p e a l e d  t o  t h i s  C o u r t .  T h e  p r o p e r t y  w a s  a s s e s s e d  a s

f o l l o w s :

I m p r o v e m e n t  $ 1 9 , 5 0 0 , 0 0 0
L a n d  1 3  , 0  4 9  , 7 3 6

P e t i t i o n e r  c o n t e n d s  t h a t  t h e  p r o p e r t y  w a s  n o t  e r e c t e d  a n d

r o o f e d  w i t h i n  t h e  m e a n i n g  o f  t h e  s t a t u t e  a n d  s h o u l d  n o t

h a v e  b e e n  t a x e d .  R e s p o n d e n t  c o n t e n d s  t h a t  i t  w a s .  T h e

c a s e  t u r n s  u p o n  w h e t h e r  t h e  a s s e s s e d  p r o p e r t y  w a s  e r e c t e d

a n d  r o o f e d  w i t h i n  t h e  m e a n i n g  o f  t h e  s t a t u t e  a s  o f  D e c e m b e r

3 1 ,  1 9 8 7  s u c h  t h a t  i t  s r a s  s u b j e c t  t o  t h e  t a x .

T h e  f a c t s  b e a r i n g  u p o n  a  r e s o l u t i o n  o f  t h i s  i s s u e  a r e

n o t  i n  d i s p u t e .  I n  s u p p o r t  o f  i t s  p o s i t i o n ,  r e s p o n d e n t

r e l i e s  u p o n  t h e  t e s t i m o n y  o f  t h e  a s s e s s o r  ,  L a r r y  H o v e r m a l e ,

a n d  t h e  t e s t i m o n y  o f  T h o m a s  J .  C u r r y ,  p r o j e c t

s u p e r i n t e n d e n t  f o r  t h e  b u i l d i n g  d u r i n g  c o n s t r u c t i o n .

A c c o r d i n g  t o  t h e  a s s e s s o r  h e  m a d e  a n  e x t e r i o r  i n s p e c t i o n  o f

t h e  
? * 1 . d i n g ,  

t o o k  p h o t o g r a h s  o f  t h e  e x t e r i o r ,  a n d  w a l k e d

i n t o  t h e  l o b b y  a r e a .  A s  a  r e s u l t  o f  t h i s  i n s p e c t i o n ,  i t

a p p e a r e d  t o  a s s e s s o r  t h a t  t h e  p r o p e r t y  w a s  u n d e r  r o o f  a n d

s e a l e d .  ( H o v e r m a l e  d e p .  p p .  4  a n d  5 ) .  T h e  a s s e s s o r

c o n c e d e s  t h a t  h e  d i d  n o t  i n s p e c t  t h e  r o o f  o f  t h i s  t w e l v e

s t o r y  b u i l d i r g ,  a  p r a c t i c e  w h i c h  c o m m e n c e d  a f t e r  t h e

a s s e s s m e n t  o f  t h i s  b u i l d i n g .  H e  a l s o  c o n c e d e s  t h a t  h e

c o u l d  n o t  t e l 1  f r o r n  h i s  i n s p e c t i o n  w h e t h e r  t h e  r o o f  o f  t h e

p r o p e r t y  w a s  c o m p l e t e l y  i n  p l a c e .  ( H o v e r m a l e  d e p .  p . 9 )  H e

t e s t i f i e d  t h a t  a  b u i l d i n g  i s  c o n s i d e r e d  s e a r e d  f r o m  t h e

e r e m e n t s  f o r  p u r p o s e s  o f  a d d i n g  a  n e w  s t r u c t u r e  t o  t h e  t a x
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r o11  when  i t  i s  cons ide red  unde r  r oo f ,  wh i ch  wou ld  i nc l ude

the  i ns ta l l a t i on  o f  f l a sh ing .  (Hove rma le  dep .  p .  10 )

Pho tog rahs  wh i ch  show  Lhe  cond i t i on  o f  t he  bu i l d i ng  a f t e r

December  31 ,  L9B7  we re  v i ewed  by  Mr .  Hove rma le  who

ind i ca ted  tha t  i f  t he  bu i l d ing  was  as  i t  appeared ,  i t  wou ld

no t  have  been  unde r  r oo f  i n  h i s  op in i on .  Pe t i t i one rs  can

o f fe r  no  ev idence  tha t  t he  p rope r t y  was  no t  i n  t he

cond i t i on  shown  i n  t he  pho tog raphs .

Opin ion and Judgment

Pe t i t i one r ' s  bu i l d i ng  was  assessed  f o r  t ax  pu rposes

fo r  t he  second  ha l f  o f  t ax  yea r  19BB under  the  p rov i s ions

o f  D .  C .  Code  547 -830  (1981 ) .  I t  i s  und i spu ted  t ha t  t he

bu i l d ing  was  no t  comp le te  a t  t ha t  t ime .  However ,  t he

p rov i s ion  o f  t he  Code  under  wh ich  the  p rope r t y  was  assessed

sub jec ts  to  assessmen t  ce r ta in  cons t ruc t i on  work  i n

p rog ress .  The  s ta tu te  i nc l udes  w i t h i n  i t s  t e rms  "a l l

"o . " : : - . r " . t i on  
i n  p rog ress  a f te r  t he  improvemen t  i s  e rec ted

and  roo fed  bu t  p r i o r  t o  i t s  comp le t i on " .  I d .  The  p l a i n

mean ing  o f  t he  s ta tu te  i s  t ha t  t he  s t ruc tu re  mus t  have

reached  the  s tage  o f  bo th  hav ing  been  e rec ted  and  roo fed

be fo re  cons t ruc t i on  wo rk  i n  p rog ress  may  be  assessed .  The

l e g i s l - a t i v e  h i s t o r y  o f  t h e  l a w  b e a r s  t h i s  o u t .  I n

r e c o m m e n d i n g  t h e  c h a n g e s  i n  t h e  1 a w  w h i c h  a l l o w e d

c o n s t r u c t i o n  i n  p r o g r e s s  t o  b e  a s s e s s e d ,  t h e  C o m m i t t e e  o n

F i n a n c e  a n d  R e v e n u e  r e p o r t e d  t o  t h e  C o u n c i l  o f  t h e  D i s t r i c t
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o f  C o l u m b i a :

U n d e r  t h e s e  c h a n g e s ,  c o n s t r u c t i o n  i n  p r o g r e s s
c o u l d  o n l y  b e  a s s e s s e d  b e t w e e n  t h e  t i m e  a n
i m p r o v e m e n t  i s  e r e c t e d  a n d  u n d e r  r o o f ,  a n d  i t s
c o m p l e t i o n .  T h i s  w o u l d  e n a b l e  a  p r o p e r t y , s
a s s e s s m e n t  t o  r e f l e c t  t h e  i n c r e a s i n g  v a l - u e  o f  t h e
c o n s t r u c t i o n  t h a t  i s  p r o c e e d i n g  o n  t h e  p r o p e r t y ,
w i t h o u t  a f f e c t i n g  t h e  t i m i n g  o f  t h e  i n i t i a t -
a s s e s s m e n t  o f  s u c h  c o n s t r u c t i o n .

R e p o r t  o f  t h e  C o m m i t t e e  o n  F i n a n c e  a n d  R e v e n u e  o n  B i l I

5 - 7 4 ,  ( M a r c h  L 7  ,  1 9 8 3 )  .

The  s ta tu te  and  the  l eg i s la t i ve  h i s to ry  p rov ide  no

de f i n i t i ons  f o r  t he  t e rms  "e rec ted  and  roo fed ' f o r

i ncomp le te  s t ruc tu res  wh ich  wou ld  be  sub jec t  t o  t he  tax .

De f i n i t i ons  o f  t he  wo rds  a re  con ta i ned  i n  9  DCMR 300 .5  and

300 .6 .  These  regu la t i ons  we re  p romu lga ted  pu rsuan t  ao  g .

C .  Code  S47 -814  and  S47 -820 .  9  DCI4R  300 .1 .  The  de f i n i t i ons

l im i t  t he i r  app l i cab i l i t y  t o  t he  regu la t i ons .  The

de f i n i t i ons  read  as  f o l l ows :

300.s When used  i n  th i s  chap te r  r  t he  word  , , e rec ted .
means  comp le te l y  bu i l t  and  f i n i shed

When  used  i n  th i s  chap te r ,  t he  word  ' r oo fed "
and  the  ph rase  ' under  roo f '  means  the  s tage
o f  comp le t i on  o f  a  s t ruc tu re  where  the  ma in
roo f  and  the  roo fs  o f  any  s t ruc tu res  on  the
ma in  roo f  a re  i n  p l ace .

300 .6

These  wo rds  a re  no t  used  i n  t he  con tex t  o f  cons t ruc t i on  i n

p rog ress  i n  t he  chap te r .  The  sec t i on  o f  t he  regu ra t i ons

t i t l ed r "  Assessmen ts " ,  exc rudes  changes  i n  assessed  va ]ue

unde r  D .  c .  code  ss47 -829  and  47 -B30  f r om the  t e rms  assess

and  assessed .  Mo reove r ,  any  de f i n i t i on  o f  " e rec ted "  wh i ch

wou ld  requ i re  t ha t  t he  s t r uc tu re  be  comp l_e te l y  bu i l t  and

f i n i shed  wou ld  be  con t ra r y  t o  t he  concep t  o f  cons t ruc t i on
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i n  p rog ress .  Thus ,  t he  de f i n i t i ons  con ta i ned  i n  t he

regu la t i ons  cou l -d  no t  have  been  in tended  to  app ly  to

bu i l d i ngs  wh i ch  may  be  sub jec t  t o  t ax  p r i o r  t o  comp le t i on

as  cons t ruc t i on  i n  p rog ress .

The  P i s t r i c t  o f  Co lumb ia  Rea l  P rope r t v  Assessmen t

{enua l r  wh i ch  i s  used  as  a  gu ide  by  t he  Depa r tmen t  o f

F inance  and  Revenue  in  rnak ing  assessmen ts ,  s ta tes  tha t

" roo fed "  means  under  roo f  and  sea led  f rom the  e lemen ts .

Sealed f rom the e lements is  def ined in  the manual  as

fo l l ows :

Fo r  t he  pu rpose  o f  add ing  new s t ruc tu res  to  the  tax
ro11 ,  a  bu i l d i ng  i s  cons ide red  sea led  f r om the
e lemen ts  when  t he  en t i r e  bu i l d i ng  ( i nc l ud ing  roo f ,
w indows ,  e t c . )  i s  essen t i a l l y  sea led  f r om the
e lemen ts .  Tha t  means  tha t  t he  roo f  has  been  la id ,
f l ash ing  i ns ta l l ed ,  w indows  a re  i n  p1ace ,  e t c .

The  P is t r i c t  o f  .C -o lumb ia  4ea I  P rope r t y  Assessmen t  l l anua l ,

Chap te r  XV f f  B .  
1 :  

The  o rd i na ry  mean ing  o f  t he  wo rd ,  r oo f ,

i s  t he  ex te r i o r  upper  cove r ing  o f  a  bu i l d ing .  E_g !__q -

Wagnal ls  \ew Ftandard D: ic t ionarv of  the Eng]- ish Lanquage .

11950  
uU : ] :  Responden t  c i t es  no  l aw  o r  ev i dence  t ha t  t he

te rm has  a  mean ing  o the r  t han  i t s  o rd ina ry  one  o r  t he  one

used  i n  t he  assesso r r s  manua l :  O .  t he  con t ra r y ,  i t s

assesso r  appea rs  t o  have  re l i ed  upon  t h i s  de f i n i t i on .

Th i s  case  t u rns  upon  whe the r  t he  bu i t d i ng  was  unde r  r oo f

and  t he re fo re  sub jec t  t o  t he  t ax .

Pe t i t i one r  r s  mo t i on  i s  suppo r ted  by  a f f i dav i t s ,

exh ib i t s  and  depos i t i on  t es t imony ,  i nc l ud ing  t ha t  o f  t he

responden t  r s  assesso r ,  wh i ch  demons t ra te  t ha t  t he re  a re  no
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genu ine  i s sues  o f  ma te r i a l  f ac t  f r om wh i ch  t he  Cou r t  cou ld

f i nd  f o r  r esponden t .  The  D i s t r i c t ' s  assesso r  o r i g i na l l y

de te rm ined  tha t  t he  p rope r t y  shou ld  be  assessed  based  upon

the  conc lus ion  tha t  i t  was  under  roo f  and  sea led  as  o f

December  31 ,  1987 .  The  assesso r  adm i t s  t ha t  he  i nspec ted

on ly  the  ex te r i o r  and  l obby  o f  t he  bu i l d ing  and  tha t  he

cou ld  no t  t e l l  f r om the  i nspec t i on  whe the r  t he  roo f  was

comp le te l y  i n  p1ace .  The  assesso r  t es t i f i ed  t ha t  i f  t he

roo f  was  i n  the  cond i t i on  appear ing  i n  t he  pho tog raphs  o f

the  p rope r t y  p rov ided  by  pe t i t i one r ,  i t  wou ld  no t  have  been

unde r  r oo f  i n  h i s  op in i on .  The  a f f i dav i t  o f  pe t i t i one r r s

w i t ness  a t t es t s  t ha t  t he  un f i n i shed  cond i t i on  o f  t he  roo f

was  accu ra te l y  re f l ec ted  i n  t he  pho tog raphs .  A t

depos i t i on ,  pe t i t i one r ' s  w i t ness  t es t i f i ed  t ha t

wa te rp roo f i ng  and  b r i ck  pave rs  o f  t he  roo f  were  no t

co rnp le ted  un t i l  a f t e r  December  3 I ,  I 9B7  r  t he  J -as t  da te  fo r

a  re tu rn  on  s t r uc tu res  cove red  by  t he  s ta tu te . '  D .C .  Code

S47 -830 .  The  pave rs  we re  p i l ed  up  awa i t i ng  i ns ta l l a t i on

acco rd ing  to  the  depos i t i on  tes t imony  o f  l ' 1 r .  Cu r ry  and  as

shown  in  the  pho tog raphs .  The  roo f  was  no t  sea led  f rom the

e lemen ts ,  and  t he  p ro j ec t  supe r i n tenden t  r epo r ted  t ak i ng

tempora ry  measu res  t o  keep  ou t  t he  ra i n .  S ince  assessmen ts

o n  c o n s t r u c t i o n  i n  p r o g r e s s  c a n  b e  m a d e  o n l y  a f t e r  t h e

i m p r o v e m e n t  i s  e r e c t e d  a n d  r o o f e d  u n d e r  D .  C .  C o d e  S 4 7 - 8 3 0 ,

p e t i t i o n e r  w o u l - d  b e  e n t i t l e d  t o  j u d g m e n t  a s  a  m a t t e r  o f  l a w

u n d e r  t h e s e  f a c t s .
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Movan t  hav ing  made  t he  requ i s i t e  p r ima  f ac i e  show ing

fo r  t he  g ran t  o f  summary  j udgmen t ,  r esponden t  mus t  p rov ide

suppo r t  f o r  i t s  con ten t i ons  t ha t  a  f ac tua l  d i spu te  ex i s t s

w i t h  a  spec i f i c  s t a tmen t  o f  d i spu ted  f ac t s  and  t he

iden t i f i ca t i on  o f  spec i f i c  ev i dence  i n  suppo r t  o f  same

Thompson  v .  Se ton  I nves tmen ts ,  533  A .2d  1255  |  1257  (D .  C .

1987 )  .  Responden t  has  been  unab le  t o  i den t i f y  ev i dence  t o

suppor t  i t s  con ten t i on  tha t  t he  bu i l d ing  was  under  roo f  as

o f  December  3 I ,  1987 .  Responden t r s  on l y  w i t nesses  f o r

t r i a l  w i l l  be  i t s  assesso r  and  Tom Cur r y ,  t he  P ro jec t

Super in tenden t  du r ing  cons t ruc t i on .  Responden t  can  c i t e  no

ev idence  f rom e i the r  t ha t  t he  bu i l d ing  was  under  roo f  and

sea led  f rom the  e lemen ts .  The  a f f i dav i t  and  depos i t i ons

a re  t o  t he  con t ra r y  and  suppo r t  pe t i t i one r r s  pos i t i on .

Th i s  case  i s  no t  l i ke  P i s t r i c t  o f  Co lumb ia  v .  Squa re

254  L in i t ed  Pa r tne rsh ip ,  516  A .2d  907  (? .  
" .  

1986 )  upon

wh i ch  pe t i t i one r  r e l i es .  f n  t ha t  case ,  each  s i de  d i spu ted

in  a f f i dav i t s  whe the r  t he  s t r uc tu re  was  a  new  bu i l d i ng  o i

an  add i t i on  t o  an  o l d  one .  516  A .2d  a t  908 .  The  d i spu ted

ve rs ions  o f  t he  fac ts  were  requ i red  to  be  reso . l - ved  by  the

t r i e r  o f  f ac t  on  t h i s  i s sue  wh i ch  was  key  t o  t he

d i spos i t i on .  Whe the r  t he  s t r uc tu re  i nvo l - ved  was  a  new  one

o r  an  add i t i on  depended  upon  t he  i n te rp re ta t i on  o f  ce r t a i n

emp i r i ca l  ev i dence  i den t i f i ed  i n  t he  oppos ing  a f f i dav i t s .

516  A .2d  a t  909 .  I n  t h i s  case  t he re  i s  no  suppo r t  f o r  a

c l a im  tha t  r oo fed  has  a  mean ing  o the r  t han  i t s  o rd i na ry  one

o r  t ha t  con ta i ned  i n  t he  assesso r , s  manua l  .  I ' l o reove r ,  t he
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assesso r  appears  to  have  re l_ ied  upon  the  manua l - r s

de f i n i t i on .  Hav ing  seen  pho tog raphs  o f  t he  roo f ,  he

concedes  f ac tua l l y  t ha t  t he  p rope r t y  was  no t  unde r  r oo f .

No  o the r  ev idence  has  been  iden t i f i ed  wh ich  wou ld  suppor t  a

d i f f e ren t  mean ing  f o r  t he  wo rd  no r  a  con t ra r y  v i ew  o f  t he

fac t s .  The  mo t i on  was  hea rd  on  t he  eve  o f  t r i a l ,  a f t e r

f u11  d i scove ry  and  t he  i den t i f i ca t i on  o f  a l I  w i t nesses .

Thus ,  no  unknown  ev idence  bea r i ng  upon  t h i s  i s sue  i s

ant  ic  ipated .

Fo r  t he  f o rego ing  reasons ,  t he  cou r t  conc ludes  t ha t

the re  a re  no  genu ine  i ssues  o f  ma te r i a l  f ac t  i n  d i spu te  and

tha t  pe t i t i one r  i s  en t i t l ed  t o  j udgmen t  as  a  ma t te r  o f  r aw .

Pe t i t i one r t s  bu i l d i ng  shou ld  no t  have  been  assessed  f o r  t he

second  ha l - f  o f  t ax  yea r  19B8 .

r t  i s  t he re fo re  by  the  Cour t  t h i s  3 l  day  < i f January ,

1gg0 ,

oFDERm,  tha t  pe t i t i one r  r s  Mo t ion  fo r  summary  Judgmen t
: -

be  and  he reby  i s  g ran ted .  I t  i s  f u r t he r

o ryu * r y ,  t ha t  t he  assessmen t  o f  pe t i t i one r ' s  r ea l

p rope r t y  sha l l  be  reduced  fo r  t he  second  ha l f  o f  t ax  yea r

19BB cons i s ten t  w i t h  t he  g ran t  o f  summary  j udgmen t .  r t  i s

fu  r t he r

ORDERED,  t ha t  pe t i t i one r  sha f l  subm i t  t o  t he  cou r t  a

p roposed  o rde r  p rov id i ng  f o r  a  r e fund  o f  t he  ove rpaymen t

resu l t i ng  f r om the  ove rassessmen t  t oge the r  w i t h  a  p rov i s i on

fo r  any  a l l owab le  s ta tu to r y  i n t e res t  and  ad jus tmen t  i n  t he

assessmen t  r eco rd  ca rd  requ i red  as  a  resu l t  o f  t h i s

memorandum op in i on .  I t  i s  f u r t he r



O R D E R E D ,  t h a t  t h i s  c a s e  i s  s e t  f o r  a  s t a t u s  h e a r i n g  o n

1,  uy '
t h e  c { ( . a  d a y  o f  F e b r u a r y  1 9 9 0  a t  9 : 3 0  f o r  t h e  f  i l i n g  o f

t h e  p r o p o s e d  o r d e r  o r  f o r  a s c e r t a i n i n g  w h e n  t h e  o r d e r  w i l l

b e  f i l e d .

Cop ies  ma i l ed  th i s
t he  f o l l ow ing :

Jack  C .  Sando ,  Esqu i re
7735 Ofd Georgetown Road
Su i t e  525
Be thesda ,  Mary land  208L4

Ladonna  L .  G r i f f i t h ,  Esqu i re
Ass  i s t an t  Co rpo ra t i on  Counse l
1133  No r th  Cap i t o l  S t ree t ,  N .E .
Room 238
Wash ing ton ,  D .C  .  20002

D G E
C h a m b e r s

anua ry ,  1990 r  t o  each  o f
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