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FINDINGS OF FACT A}ID CONELUSIONS OF LAW

This  mat te r  c - rme before  the  Cour t  on  pe t i t ioners '  appea l

f rom an assessment  fo r  rea l  p roper ty  taxes  fo r  tax  years  L988 and

1989 and the  answer  o f  the  D is t r i c t  o f  Co lumbia .  The par t ies

f i led  St ipu la t ions  pursuant  to  Super .  C t .  Tax  Ru le  11(b) .  Upon

cons idera t ion  o f  the  St ipu la t ions ,  the  ev idence adduced a t  t r ia l ,

and trawing resolved al l  guest ions of credibi l i ty,  the Court  makes

the  fo l low ing :

FINDINGS OF FACT

1-.  The property is a three story maII  with a twelve story

o f f i c e  b u i l d i n g  c o n t a i n i n g  9 0 0 , 0 0 0  p l u s  E q u a r e  f e e t .  A c c o r d i n g

to  t t re  p roper ty  owner  there  are  321- ,08 '7  E  quare  f  ee t  o f  ne t

ren tab le  a rea  w i th in  the  malL ,  and L53,30L square  fee t  in  the



of f i ce  bu i ld ing .  The proper ty  was bu i l t  Ln  L972 or  l -973.

Or ig ina l l y ,  the  ura1 I  was  to  be  two g tor ies .  S ince  the  second

f loor  d id  no t  a t t rac t  tenanta ,  i t  was  conver ted  to  o f f i ce  space.

Esca la to rs  were  bu i l t  to  serv ice  t t re  second f loor  o f  the  mal l ,

but they are now closed off .  The property is desig:eed for s ingle

tenant use. The property containg asbestos and has poor

wenti lat ion. The property would have to be wacated to remove the

asbestos which would leave the property vacant for 6-L2 months.

The property has no spr inkler system in port ions of the bui lding.

Therefore, no occupancy permit  can be obtained above the fourth

f 1 o o r .

2 .  T h e  t a x  a a a e n c o r  f o r  t a x  y e a r s  1 9 8 8  a n d  l - 9 8 9  w a s

Mr .  Troy  Dav is .  Mr .  Dav is  i s  a  comsrerc ia l  assessor  w i th  the

Department of Finance and Revenue of the Distr ict  of  Coh:mbia.

For 1988, l l l t .  Davis made the assegsment based upon the nass

appraisal  tech:eique. He considered both the comparable sales

approach and income approach to value. However,  Mr. Dawis

test i f ied, there were ver lz few sales of bui ldings comparable to

the subject.  Thus, he ul t imately rel ied upon the incone approach

t o  v a I u e .

3. Eurploying the income approach to walue, Mf, .  Davis

looked at t ,he owner's income and expense histor lr  which was

b e t w e e n  $ 2 , 3 0 3 , 0 9 5  i n  1 - 9 8 4  t o  $ 2 , 4 6 4 , 7 7 0  i n  L 9 8 7 ,  b u t  d i d  n o t

rely on i t .  fn calculat ing the value for the property for tax

year  1988 by  the  cap i ta l i za t ion  o f  income approach,  Mr .  Dav is

assuned a  ne t  opera t ing  income o f  $2 ,803,537.  To  ar r i ve  a t  th is



net operat ing income, Mr. Davis did a study of economie rents of

other bui ldings in the southwest area and rents of bui ldings

bu i l t  in  the  L950 's .  He examined repor ted  expenseE and reeent

leases sigmed in these propert ies. Without making any

adjustnentB, he deter:sr ined the median of the expense and ineome

figures and appl ied them to the subject property.  These

projecLions of the assesror regarding income are not supported by

the  ev idence.  Thus ,  the  assessor 's  s tab i l i zed  income appearE to

be overs ta ted  and must  be  re jec ted .

4 .  Mr .  Dav is  a lso  aser :med a  cap i ta l i za t ion  ra te  o f

L0 .03 .  Th is  f igure  was prov ided to  h im ( together  w i th  another

cap i ta l i za t ion  ra te  o f  LL .03)  by  Mr .  K luge l  a t  the  s t ,andards  and

Rewiew Division of t t re Department of Finance and Revenue. He

test i f ied that he choee the lower rate beeause he assuned a 5%

per  year  apprec ia t ion .  Thus  fo r  tax  year  1988 the  assessor

siurply used the f igures provided by the Off ice of Standards and

Rewiew and made a nathenat ical  carculat ion to determine the

a s s e s s e d  v a l u e  o f  5 2 7 , 8 7 7 , 0 0 0  f o r  t h e  p r o p e r t y .  T h i s  w a s

i d e n t i c a r  t o  t h e  a g s e s s n e n t  o f  5 2 7 , 8 7 7 , 0 0 0  f o r  t a x  y e a r s  1 9 8 5 ,

1 - 9 8 6  a n d  1 9 8 7 .

5 .  For  tax  year  1989,  Mr .  Dawis  a r r i ved  a t  the  Eame

a s s e s s e d  w a l u e  o f  $ 2 7 , 8 7 7 , 0 0 0 .  H e  i n d i c a t e d  t h a t  h e  a g a i n  u s e d

the 'mass apprai  sar technique, "  rely ing upon t l .e income approach.

He used a  ne t  opera t ing  income o f  $2 , '796,073 ar though the  ac tuar

o p e r a t i n g  i n c o m e  f o r  l - 9 8 5  w a s  $ 2 , 3 1 1 , 8 1 5 .  M r .  K l u g e l  a t

Standards and Review agrain provided him with the same



capital izat ion rate sheet which contained the same two

c a p i t a l i z a t i o n  r a t e s  a s  t h e  p r i o r  y e a r  o f  i - 0 .  0 3  a n d  1 1 . 0 3 .  H e

diwided his market net operat, ing income by his prowided

cap i ta l i za t ion  ra te  and go t  the  ident icar  agseE Ement  o f

5 2 7 , 8 ' 1 7 , 0 0 0  a s  t h e  p r i o r  f o u r  y e a r a .

5. These procedures were arbi trary and unreasonable

and were not reasonably calculated to deriwe at the actual market

wa lue  o f  the  proper ty  and resu l ted  in  e r roneouc asseaEments .

7 .  Both  s ides  o f fe red  exper t  tee t imony.  Miche l le

saad appeared for pet i t ioners, and Ryrand Mitcherl ,  rrr  appeared

for  reepondent .  Both  w i tnesses  are  exper t  rea l_  es ta te

a p p r a i s e r s .  M s .  S a a d ' s  q u a l i f i c a t i o n s  a r e  s e t  f o r t h  i n

pet i t j -oner 's  Exh ib i t  14  a t  Exh ib i t  A .  The qua l i f i ca t ions  as

s ta ted  are  incorpora ted  here in  by  re fe rence.  Mr .  Mi tcher l ,s

qua l i f i ca t ions  are  se t  fo r th  on  the  las t  page o f  respondent ,  g

Exh ib i t  L .  H is  qua l i f i ca t ions  aE s ta ted  are  incorpora ted  here in

by  re fe rence.  The cour t  quar i f ied  each as  an  exper t  w i tness .

8. Each expert  witness arr ived at the land walue by.

cons ider ing  comparab le  sa les  and ad jus t ing  fo r  d iss imi la r i t ies

wi th  the  sub jec t .  Ms.  saad,  fo r  purpoces  o f  the  t r ia l ,  va lued.

t h e  l a n d  a t  $ L 8 . 4 0  p e r  F A R  o r  5 L 2 , 4 0 0 , 0 0 0 .  M r .  M i t c h e l l  v a l u e d

t h e  l a n d  a t  $ 2 0 . 0 0  p e r  F A R  f o r  a  t o t a l  v a r u e  o f  $ 1 3 , 4 5 0 , 0 0 0 .

9. In est imating the walue of the whole property,

both experts rejected the cost approach to value. Both found the

cost approach inappropriate for an income producing property r ike

the subject.  Mr. Mitehel l  concluded t ,hat both the income



approach and comparable salec approach were relevant for the

subject property.  MB. Saad deemed the incoure approach to value

most  per t inent .  In  add i t ion  to  us ing  the  sa les  compar ison

approach to est imate the land va1ue, Ms. Saad used i t  to support

the waluat ion of the subject by the incoure capital izat ion

approach.

l -0 .  In  es t ina t ing  the  s tab i l i zed  ne t  income fo r  the

bu i ld ing ,  pe t i t ioners '  exper t  cong idered the  proper ty ,  s

cond i t ion .  The bu i ld ing  is  no t  loca ted  in  the  cent ra l  bus iness

d is t r i c t .  There fore ,  i t s  appea l  as  an  o f f i ce  bu i ld ing  is

somewhat  l im i ted .  The proper ty  was no t  su f f ie ien t ly  a t t rac t i ve

to  re ta i l  tenants  to  a1 low use o f  a l l  re ta i l  space aE or ig ina l l y

planned. Thus, some space had to be converted to off ice usage.

The bu i ld ing '  was  cons t ruc ted  w i th  asbes tos ' t i l e  wh ich  has  carpe t

over i t .  The corr idors and Lobby also have plaster over which

asbestos  has  been sprayed.  The cos t  o f  remova l  o f  the  asbes tos

i s  e g t i u r a t e d  a t  $ 3 , 0 0 0 , 0 0 0 .  T h i s  d o e s  n o t  i n c l u d e  l o s g  o f  i n c o r r e  :

dur ing the period of remowal,  s ince tenants could not occupy the

bui lding during removal.  In addit ion, the f igrure does noL

include any cost of  market ing and releasing which could be

necessary  a f te r  cor tp le t ion  o f  the  work .  The e lec t r i ca l  sys tem is

insuff ic ient for a bui lding of courparable size. A port ion of the

bui lding does not hawe a spr inkler eystem in violat ion of

exist ing codes. The heat ing and vent i lat ion systems are somewhat

inadequate. Considering the condit ion of the bui lding,

pet i t ionere'  expert  concluded that the exist ing rent struct,ures



represented  economic  ren t .

11 .  Ae o f  ,January  1 ,  1987 and as  o f  , fanuary  L ,  1988

a l l  o f f i ce  Epace in  the  bu i ld ing  was leased to  Genera l  Serw ices

Ad:ninistrat ion (GSA) for occupancy by a government agency. This

GSA lease exp i red  in  1992.  The s i te  i s  zoned UR wh ich  res t r i c ts

use and occupancy  to  o f f i ces  fo r  gover runent  ag 'enc ies ,  re ta i l ,

persona l  and pro fess iona l  serv ices .  Except  fo r  L ! ,933 square

fee t ,  a l l  re ta i l  space in  the  maI I  waE occup ied  a t  the  va lua t ion

dates .  Gross  income fo r  the  proper ty  was essent j -a l l y  f la t

b e t w e e n  1 9 8 4  a n d  1 9 8 7  r a n g i n g  f r o m  5 2 , 3 a A , 3 9 6  i n  l - 9 8 4  t o

5 2 , 4 6 4 , 7 7  0  i n  L 9 8 7  .

12 .  Cons ider ing  the  res t r i c t ions  in  use  and the

cond i t ion  o f  the  bu i ld ing ,  i t  was  the  op in ion  o f  pe t i t ioners '

exper t  tha t  the  o f f i ce  Epace in  the  bu i ld i t rg  cou ld  no t  be  ren ted

for more than i t  was rented. For the unleased retai l  space, the

wi tness  pro jec ted  a  ren ta l  ra te  o f  524.00  per  f rq fuare  foo t .

C o m p a r a b l e  r e n t s  f o r  r e t a i l  E p a c e  r a n g e d  b e t w e e n  $ 1 L . 0 0  t o  $ 3 9 . 0 0

per  aquare  foo t .  The most  recent ,  re ta i l  lease in  the  proper ty

w a s  e i g n e d  i n  O c E o b e r  1 9 8 5  a t  $ 2 3 . L 5  p e r  s g u a r e  f o o t .  T h e

ind ica ted  overa l l  ra te  a t  wh ich  the  sub jec t  was  leased to  tenants

aE o f  ,January  1 ,  1987 was $10.55  per  sq luare  foo t  o f  ne t  ren tab ] -e

a r e a .  A s  o f  . f a n u a r y  1 ,  L 9 8 8 ,  i t  w a e  $ 1 - 1 . 1 2  p e r  E q u a r e  f o o t  o f

ne t  ren tab le  a rea .  Us ing  these f ig r r res  and pro jec t ions ,

pet i t ioners'  expert  eet imated gross annual income for the subject

f o r  p u r p o s e s  o f  E h e  , J a n u a r y  1 ,  L 9 8 7  v a l u a t i o n  d a t e  a t  $ 5 , 0 0 6 , L 7 6 ,

a n d  f o r  t h e  i l a n u a r y  L ,  1 9 8 8  v a l u a t i o n  d a t e  a t  $ 5 , 2 7 4 , 4 0 4 .



L3.  In  do ing  an  income ana lys is  fo r  the  sub jec t  fo r

purposes of considering the fair  market varue of t ,he property,

respondent 's  exper t  p ro jec ted  groEa poten t ia r  income fo r  the

s u b j e c t  p r o p e r t y  a t  $ 4 , 8 5 0 , 0 0 0  a a  o f  i l a n u a r y  1 ,  L 9 g 7  a n d  a t

$ 4 , 9 7 5 , 0 0 0  f o r  i l a n u a r y  1 ,  1 9 8 8 .  w i t h  a l l o w a n c e s  f o r  w a c a n c y  a n d

cred i t  losses ,  the  es t imated  e f fec t iwe gross  annua l  income as

det,ermined by the two experts in connection with the income

approach to  va lue  are  as  fo l lows:

ilanuarrr 1, l-987 ilanuarrr L, 1988
Petitioners Respondent Petitioners Respondent
$ 4 , 8 5 5  , g g l  $ 4 , 5 5 0 , 0 0 0  g 5 , L L 6 , L ' 1 2  5 4 , 7 - 1 5 ,  O O O

The di f ference between the two experts for these est imates is

min ima l ,  and in  fac t ,  pe t i t ionerE,  exper t , -waE h igher .

L4. The expenae project ions nade by the two experts

are  a lso  w i th in  c lose  range o f  each o ther .  The es t ina ted

expenEieE fo r  each w i tness  are  re f lec ted  be low wi th  p ro jec ted

incone to arr ive at egt inated net operat, ing, income before real

e s t a t e  t a x e s .

ilanuary 1, 1987 ilanuanz 1, 1988
Petitioners Respondent Petitioners Respondent

Effect iwe
G r o s s  I n c o n e  5 4 ,  8 5 5  , 9 9 L  5 4 ,  5 5 0 ,  0 0 0  $ 5 ,  t 1 6  , L 7 2  5 4 , 7 ' I S ,  O O O

L e s g  E g t i m a t e d  2 , 3 7 2 , ' 1 9 9  2 , 2 5 O , 0 0 0  2 , 3 6 2 , 2 L 2  2 , 2 ' l S , 0 O O
e:q)enses (w/o

real estate
taxes)

Est irnated Net
Opera t i ng  $2 ,483 ,L92  #2 ,4OO,000  52 ,753 ,960  92 ,500 ,000

fncome



Thus, the two experts '  net operat ing incomes were very simi lar

w i th  pe t i t ionerE '  exper t 'B  f igures  s l igh t ly  h igher .

L 5 .  A s  a  r e s u l t ,  f o r  b o t h  t a x  y e a r s  L 9 8 8  a n d  1 9 8 9 ,

bo th  exper t  w i tnesseg '  es t imates  o f  g ross  income,  expenges and

net operat ing income were close enough so aE to cause no

s igmi f i can t  d i f fe rence be tween the  exper t  w i tnesaes  aE to  ne t ,

operaLing income. since both expert  witnesses preferred t t re

cap i ta l i za t ion  o f  income techn ique,  th is  le f t  open fo r

cons idera t , ion  on ly  the  w iab i l i t y  o f  each exper t ' s  es t imat ,e  o f  the

appropr ia te  cap i ta l i za t ion  ra te  in  each tax  year ,  the  compar ieon

to  the  comparab le  sa les  approach and the  deduct ion ,  o r  no t ,  a f

$ 3 , 0 0 0 , 0 0 0  e s t i m a t e d  c o s t  o f  a s b e s t o s  r e m o v a l .

1 -6 .  In  deve lop ing  her  cap i ta l i za t ion  ra te ,  Ms.  Saad

used both the band of inwestnent technique and yield

capital izat ion. These are two tradi t ional ways of determining a

cap i ta l i za t ion  ra te .  A  th i rd  method is  the  use  o f  marke t

comparables. Howewer, pet i t ioners'  expert  found no true

comparab les  fo r  tha t  purpose.  As  Ms.  Saad s ta ted  in  her  repor t ,

Without traving sales of t ruly
s imi la r  p roper t ies  f rom wh ich  to
ex t rac t  an  owera l l  cap i ta l i za t ion
ra te  f rom the  narke t ,  i t  i s
appropriate to deriwe a
cap i ta l i za t ion  ra te  based on  marke t
f inancing and equity requirements.
The appl icat ion of the overal l  rate
derived from the narketplace rrust
be  used w i th  caut ion .  Th is  i s
part icular ly true because the
motiwat ions of the buyer are
spec i f i ca l l y  a f fec ted  by  the
fac tors  o f  loca t ion ,  phys ica l
charac ter is t , i cs  and r i sk .



Thus, ghe stated on direct and cross examinat ion that

the  poss ib le  so-ca I led  comparab le  sa Ies ,  f rom wh ich  da ta  cou ld  be

acquired, produced such widely diwerse data as to be unusable.

Moreower ,  Ms.  Saad tes t i f ied  tha t  when you are  dea l ing  w i th  da ta

wh ich  requ i res  more  than 25-33% ad jus tments ,  the  use fu lness  o f

the data acquired ei ther for comparable sales or for market

cap i ta l i za t ion  ra tes  are  v i r tua l l y  use less .

t 7 .  I n  s e l e c t i n g  a  c a p i t a l i z a t i o n  r a t e ,  p e t i t i o n e r s '

expert  considered ewidence from prevai l ing market att i tudes and

economic indicators. She considered the bank rates and bond

y ie ld  ra tes .  H igher  ra teg  are  war ran ted  fo r  rea l  es ta te

investnents because of the greater r isk and non-l iquidi ty of the

investment.  Corporate Baa and A bonds were deened most relevant

b y  p e t i t i o n e r ' s  e x p e r t .  C o r p o r a t e  B a a  b o n d s  h a d  y i e l d s  o f  9 . 2 7

in ,January L987 .  The Corporate A bonds were 9.23 in . fanuary

1987.  The w i tness  a lso  cons idered the  in te res t  ra tes  on  loans

for nonresident ial  nortgageE during the t ime near the waluat ion

dates considering the r isk and unfavorable aspects of the

proper ty .

18. The band of inwestment method used by Ms. Saad

considers the t lp ical  loan to walue rat, ios, debt gervice, equity

dividend rates and points paid f  or the mortgage. By this met,hod,

p e t i t i o n e r ' s  w i t n e s s  r e a c h e d  a  r a n g e  o f  . L 0 0 4 5  a n d  . L 0 3 5 5  b e f o r e

adding the tax rate of 2.03 for ,January 1 ,  L987 .

19  .  Ms.  Saad a lso  used the  "y ie ld  cap i ta l i za t ion ' l

method,  se lec t ing  y ie ld  ra tes  o f  L3- l -5% in  the  southwest  a rea



( p a g e  4 0  o f  h e r  r e p o r t ) .  S h e  s e l e c t e d  a  y i e l d  r a t e  o f  1 3 . 5 % ,

reduced i t ,  3% fo r  annua l ized  inc rease to  ge t  a  cap i ta l i za t ion

r a t e  o f  . 1 0 5  b e f o r e  t h e  2 . O 3 %  t a x  a d d  o n .  T h e  r a t e  M s .  S a a d

concluded was appropriate was .L253 or .1-250 rounded. Thus,

pet i t ioners'  expert  provided urarket data as support  for the

capital izat ion rates arr ived at by both the band of investment

method and the yield capital izat ion method.

2 0 .  F o r  t a x  y e a r  L 9 8 8 ,  p e t i t i o n e r s '  w i t n e s s  a p p l i e d

the  cap i ta l i za t ion  ra te  to  her  s tab i l i zed  ne t  opera t ing  income

ar r ive  a t  the  fo l low ing  ind ica t ion  o f  va lue :

2 , 4 8 3 , 1 , 9 2
.L250

s19 ,865 ,535

F o r  t a x  y e a r  1 9 8 9 ,  p e t i t i o n e r s '  w i t n e s s  a p p l i e d

the  cap i ta l i za t ion  ra te  to  her  s tab i l i zed  ne t  opera t ing  income to

ar r iwe a t  the  fo l low ing  ind ica t ion  o f  va lue :

2 , 7 5 3 , 9 6 L
. 1 2 5 0

$ 2 2 ,  O 3 L , 6 g g

2 L .  M s .  S a a d  t h e n  d e d u c e d  $ 3 , 0 0 0 , 0 0 0  f r o m  h e r

cap i ta l i zed  wa lue  fo r  the  cos t  o f  remov ing  asbegtos  f rom the

proper ty .  Mr .  Bres le r ,  genera l  par tner  o f  the  owner  o f  the

property and an experienced invesLor,  deweloper and banker,

test i f ied that a buyer of the property would be required to

ei ther remove the asbestos or escrow the funds to remove i t .  Ms.

t_0



Saad agreed.  A l te rna t ive ly ,  U IB.  Saad ana lyzed the  cos t  as  i f

amor t i zed .  However ,  th is  resu l ted  in  a  lower  wa lue .  Thus ,  her

opinion was that i t  should be deducted as a h:-utp Eum.

22.  F ina11y ,  in  tes t , ing  her  conc lus ion  o f  wa lue  fo r

the  Eub jec t  p roperEy,  Ms.  Saad comple ted  a  cash f low ana lys ie .

Applying the stabi l ized net operat ing incomes she had deriwed for

the subject to the real estate taxes and mortgage reguirementg at

the then-prevai l ing market rateg for mortgagfes, ME. Saad

concluded that,  Lf  an inwegtor purchased t tre property for the

walue that she ascr ibed to i t ,  the property would hawe a posit ive

cash f low su f f i c ien t  to  render  i t  compet i t i ve  in  the  marke t  p lace

f o r  i n v e s t o r s '  d o l l a r s .

23 .  Respondent 's  exper t  w i tness  der ived  an  overa l l

cap j - ta l i za t ion  ra te  f rom marke t  sa les  da ta ' .  The w i tness

deve loped a  cap i ta l i za t ion  ra te  o f  8 .5% fo r  tax  year  1988 and tax

year  1989.  Add ing  the  ad jusLment  fo r  the  tax  burden o f  2 .03 ,

resu l ts  in  a  to ta l  cap i ta l i za t ion  ra te  ad jus ted  fo r  taxes  o f

10 .5 t  fo r  bo th  yeara .  The cap i ta l i za t ion  ra te  was der ived  by

th is  w i tnese f rom saLee o f  so-ca l led  improwed cor tparab les .

24 .  The proper t ies  used as  so-ca l Ied  comparab les  in

this analysis were not comparables. In fact,  two of the four

were not included in his market data approach because they were

not euff ic ient ly comparable to derive a walue conclueion. Both

were sale and lease-back arrangements. The other two required

ad jus tments  o f  be tween 50% and l -00% and,  as  Mr .  Mi tche l l

ad :n i t ted ,  were  o f  l im i ted  use fu lness .  Ad jus tments  shou ld  be  made
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when non-comparable sales are con€ridered to dewelop a

cap i ta l i za t ion  ra te .  Here ,  the  proper t ies  used by  Mr .  Mi tche l l

to  deve lop  the  cap i ta l i za t ion  ra te  were  no t  su f f i c ien t ly

comparab le  to  re f lec t  the  r i sk  o f  inves tment  in  the  sub jec t .  Mr .

Mi tche l l  va lued the  proper ty  fo r  a  p r io r  tax  year ,  198 '7 ,  and used

ttre s€rme sales of so-cal led comparables for the subject property

but  go t  d i f fe r ing  es t imated  marke t  cap i ta l i za t ion  ra tes .

Moreover,  he valued a neighboring property,  L 'Enfant Plaza North,

fo r  va lue  da tes  ident ica l  to  those a t  i ssue in  th is  case,  us ing

the  ident ica l  so-ca l Ied  comparab les  and go t  s t i l I  a  th i rd

cap i ta l i za t ion  ra te .  Th is  ca l l s  in to  ques t ion  the  re l iab i l i t y  o f

h is  cap i ta l i za t ion  ra te  in  the  sub jec t  cases .

2 5 .  U s i n g  t h e  L 0 . 5 %  o v e r a l l  c a p i t a l i z a t i o n  r a t e ,

respondent 's expert  reached an indicated falue for the property

o f  5 2 2 , 8 5 0 , 0 0 0  f o r  t a x  y e a r  l - 9 8 8  a n d  $ 2 3 , 8 0 0 , 0 0 0  f o r  t a x  y e a r

1 9 8 9 .

26 .  Dur ing  c ro€rs -exan ina t ion  by  pe t i t ioners '  counse l ,

Mr. Mitchel l  examined the cash f low of t l re subject property i f

Mr .  M i tche l l ' s  income and expense conc lus ions  based on  marke t

rents were appl ied. Mr. Mitchel l  ad:ni t ted that,  under narket

condit ions as of the value date, t r is analysis would yield almost

no  cash f low a f te r  debt  serv ice  fo r  bo th  years .  A  w i l l i ng  buyer

wou ld  no t  buy  the  sub jec t  p roper ty  a t  Mr .  M i tche l l ' s  wa lue  based

on marke t  ren ts  y ie ld ing  a  negat ive  cash f low a f te r  debt  serv ice .

27 .  Both  exper t  w i tnesses  cons idered va lue  by  the

sa les  compar ison approach.  Va lue  is  es t imated  based on  an



analysis of comparabre improved sares. The propert ies conrpared

to  the  sub jec t  shou ld  be  s imi la r  when th is  approach is  used.

Appropriate adjustments must be made by the appraiser for

d iss imi ra r i t , ies .  The ad jus ted  sares  pr ice  o f  comparabre

propert ies indicate a range within which the value of the subject

property should fal l .  The usefulness of this approach to value

is l isr i ted in this ca'  e by the absence of t rue comparables and

Ehe necess i ty  fo r  subs tan t , ia l  ad jus tments  in  an  e f fo r t  to  make

compar isonc .  For  th is  reason,  peEi t ioners ,  exper t  used.  the  wa lue

obt 'ained by this approach only as a check on valuat ion by the

income capital izat ion approach. Through this approach, ahe

a n i v e d  a t  a n  e s t i m a t e d  v a l u e  o f  g L 6 , 9 0 0 , 0 0 0  f o r  t a x  y e a r  1 9 g g

a n d  9 1 9 , 0 0 0 , 0 0 0  f o r  t a x  y e a r  1 9 g 9 .

29 .  Each o f  the  exper t  w i tnesses  are  o f  t l re  op in ion

that t 'he present use of the property represents i ts highest and

b e s t  u s e .

29-  Ms.  saad ad jus ted  her  ind ica t ion  o f  wa lue  d ,own by

$ 3 ' 0 0 0 , 0 0 0  f o r  a s b e s t o '  r e m o v a r .  M r .  M i t c h e l l  d i d  n o t , .  M r .

Bres le r ,  Mg.  saad and even Mr .  Mi tche l r  on  c ross  examinat ion

t 'es t i f ied  to  the  need to  r rake  a  reduc t ion .  Mr .  M i tcher l

tes t i f  ied  tha t  he  d id  no t  d ispu t ,e  Ms.  saad,  s  es t imate  o f

$ 3 , 0 0 0 , 0 0 0  t o  r e m o v e  t h e  a s b e s t o s .  M r .  M i t c h e l l  a g r e e d  t h a t  i n

h is  repor ts  fo r  the  tax  years  19g6 and 19gz  case.  he  made a

r e d u c t i o n  f o r  a s b e s b o g  o f  g 3 , g O O , O O 0  f o r  t h e  s € r m e  p r o p e r t y .  M r .

Bres le r ,  Ms.  saad and Mr .  Mi tcher r  a r r  agreed tha t  as  a  g .enera l

ruIe, lenders require asbestos renoval or an escrow for the
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cos t6 .  cSA,  the  on ly  l i ke ly  tenant  fo r  the  proper ty  requ i res

asbestos renowal,  as wi l l  any new major tenant in a new leasing

i n  ] - 9 9 2 .

30 .  The on ly  ques t ion  ar ises  on  t l .e  app l i ca t ion  o f  the

a s b e s t o s  c o s t .  M s .  S a a d  s h o w e d  t h e  c o s t  $ 3 , 0 0 0 , 0 0 0  a s  a  s t r a i g h t

reduct ion of the indicated market value. The Court  in the pr ior

case has  shown tha t  i t  p re fe rs  the  amor t i za t ion  o f  the  cos t , .  Ms.

Saad made t ,hat calculat ion in an exhibi t  which shows a lower

ind ica t ion  o f  va lue  in  each year .  Mr .  M i tche l l  ag ' reed tha t  the

c o s t  o f  a s b e s t o s  r e m o v a l  o f  $ 3 , 0 0 0 , 0 0 0  w a s  c e r t a i n l y  r e a E o n a b l e .

CONCLUSIONS OF I,AW

This  Cour t  has  ju r isd ic t ion  over  th is  appea l  pursuant

t o  D . C .  C o d e  S 4 7 - 8 2 5  a n d  4 7 - 3 3 0 3  ( 1 9 9 0  R e p 1 . ) .  T h e  S u p e r i o r

Cour t ' s  rev iew o f  a  tax  asseggment  i s  de  novo,  wh ich  necess i ta tes

competent  ev idence to  p rove the  issues .  Wwner  v .  D is t r i c t  o f

C o l u m b i a ,  4 ] - ] -  A . 2 d  5 9 ,  5 0  ( D . C .  1 9 8 0 )  .  P e t i t , i o n e r s  b e a r  t h e

burden of proving that the assessment appealed from is incorrect.

S a f e w a w  S t o r e s ,  I n c .  v .  D i s t r i c t  o f  C o l u m l c i a ,  5 2 5  A . 2 d  2 0 7 ,  2 L L

( D . C .  1 9 8 7 )  i  B r i s k e r  v .  D i s t r i c t  o f  C o l u m b i a ,  5 l - 0  A . 2 d  1 0 3 7 ,  1 0 3 9

( D . C .  1 9 8 5 )  .  P e t i t i o n e r g  h a v e  m e t  t h a t ,  b u r d e n .

To determine the aseegged value for tax years 1988 and

L989, the aaciessor used t ,he mass appraisal  technique. The income

figure used by the aEisessor in the calculat ion of value is not

related to t ,he income experienced by the subject property,  which
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t rad been stable f  or a nu-mber of years. Past earning should be

ut i l i zed  to  ass isE in  de termin ing  income earn ing  po ten t ia l .  See

D i s t r i c t  o f  C o h : m b i a  v .  W a s h i n q t o n  S h e r a t o n  C o r p . ,  4 9 9  A . 2 d  1 0 9 ,

1 L 5  ( D . C .  L 9 8 5 ) .  T h e  a s s e s s o r  g ' a v e  i n a d e q u a t e  c o n s i d e r a t i o n  t o

the  ac tua l  income,  expense€r  o r  cur ren t  leases  a t  the  sub jec t

proper ty .  These fac to rs  a f fec t  the  ab i l i t y  o f  the  proper ty  to

actr ieve market rentg today and in the future. Without

cons idera t ion  o f  these fac to rs ,  u t i l i z ing  the  awerage ne t

operat ingr incomes of bui ldings in a part icular category is an

arbi trary and unreasonable method for determining a properLy'e

net operat j -ng income. Ttre incone capital izat ion approach results

in  a  reasonab le  es t imate  o f  wa lue  when an  appropr ia te  s tab i l i zed

net incone and capital izat ion rate are uged. The methodologry and

the  resu l t ing :  aE sensment  fo r  tax  year  1988 was f lawed and

incorrect as shown by the evidence.

Fur ther ,  the  tax  year  1988 and tax  year  1989 assessment

o f  5 2 7 , 8 7 7 , 0 0 0  w a s  r e j e c t e d  b y  t h e  D i s t r i c t ' s  o w n  e x p e r t ,  M r .

Ryland Mitchel l .  fn valuing'  the subject property as of ,January

L ,  L 9 8 7 ,  M r .  M i t c h e l l  r e a c h e d  a  v a l u e  o f  $ 2 4 , 0 0 0 , 0 0 0  a n d  a s  o f

. f a n u a r y  7 - ,  1 9 8 8  o f  $ 2 5 , 0 0 0 , 0 0 0 .  M r .  M i t , c h e l l ' g  w a l u e s  a r e  l e s s

t h a n  t h e  a s s e s s m e n t s  b y  $ 3 , 8 7 7 ,  0 0 0  a n d  $ 2  , 8 7 ' l , 0 0 0 .

Pet i t ioner€r were able to demonstrate that the value of

the subject property was substant ial ly less than the value

assigned by respondent.  Thus, they trawe met the required burden

of prowing that the assessments appealed from were incomect.

B r i s k e r  w .  D i s t r i c t  o f  C o l u m b i a ,  5 l - 0  A . 2 d  a t  1 - 0 3 9 .
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The Court f inds that pet i t ioners'  expert  r^ras more

cred ib le  than respondent 's  exper t  and tha t  pe t i t ioners  p rov ided

cred ib le  ewidence as  to  the  wa lue  o f  the  sub jec t  p roper ty  fo r  tax

years  L988 and 1989.  Upon rev iew o f  the  tes t imony and

docr.r :nentat ion presented, the Court  concludes that the income

analysis was properly performed by pet i t ioners'  expert ,  thereby

producing the correct est imate of market va1ue.

Real property taxeg are based upon the est imated market

value of the subject property as of rJanuary 1st of  the year

p r e c e d i n g  t h e  t a x  y e a r .  D . C .  C o d e  S 4 7 - 8 2 0  ( L 9 8 L ) .  " E s t i m a t e d

marke t  va luer r  i s  de f  ined  as :

One Hundred per centr:n of the mogt probable
pr ice  a t  wh ich  a  par t i cu la r  p r ice  o f  rea l
p roper ty ,  L f  exposed fo r  sa le  in  the  open
market with a reasonable t ime for the seLler
to f ind a purchaser,  would -be expected to
transfer under prevai l ing market condit ions
between part ies who have knowledge of the
uses to which the property may be put,  both
seeking to maximize their  gains and neither
in a posit ion to take advantage of the
ex igenc ies  o f  t t re  o ther .

D . c .  C o d e  5 4 7 - 8 0 2 ( 4 )  ( 1 9 8 1 ) .

To determine the est imated market walue of a property,

the Distr ict  urust take into account factors bearing on that

sub jec t ,  inc lud ing  bu t  no t  l im i ted  to ,  sa les  in fo rmat ion  o f

s imi la r  p roper t ies ,  mor tgagea or  f inanc ia l  cons idera t ions ,

reproduct ion cost less accrued depreciat ion becauge of age or

condit ion, income earning potent ial ,  zoning and gowern-nent

r e s t r i c t i o n s .  D . C .  C o d e  S  4 7 - 9 2 0 ( a ) .  R e s p o n d e n t ' s  e x p e r t

cons iders  such fac to rs  no t ,  as  the  proper ty  i s ,  bu t  as  i t  cou ld  be
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i f  substant ial  expenditures and improvements were made.

The D is t r i c t  o f  Co lumbia  Cour t  o f  Appea ls  has

cons is ten t ly  he ld  tha t  a l l  th ree  approaches to  wa lue  r rus t  be

cons idered.  D is t r i c t  o f  Co lumbia  v .  Wash inq ton  Shera ton  Corp . ,

4 9 9  A . 2 d  1 0 9 ,  L L 3  ( D . C .  1 9 8 5 ) ;  S a f e w a w  S t o r e s ,  I n c .  v .  D i s t , r i c L

o f  C o l u m b i a ,  5 2 5  A . 2 d  2 0 7  ( D . C .  1 9 8 7 )  .  B o t h  t h e  t a x p a y e r s '

exper t  and the  D is t r i c t ' s  exper t  examined bu t  cor rec t ly  re jec ted

as  inapp l icab le  one o f  those approaches,  the  cos t  approach.

In  th is  case the  recent  sa les  were  qu i te  d iss imi la r

from the subject requir ing adjustments of a magnitude which

render the comparable sales approach unrel iable. The posit ion of

pe t i t ioners '  exper t  w i tness ,  who used the  comparab le  sa les

approach only as a check on the f indings made by the income

approaclr ,  is supported by the evidence

The cap i ta l i za t ion  o f  income r re thod is  the  most

appropriate approach for income producing propert ies such as the

sub jec t .  cons idera t ion  o f  bo th  the  cont rac t  ren t  and marke t  ren t  :

is required in determining the fair  market walue of the property

us ing  the  income cap i ta l i za t ion  method.  Wol f  v .  D is t r i c t  o f

C o l u m b i a ,  5 9 7  A . 2 d  1 3 0 3  ( p . C .  1 9 9 1 ) .  f n  t h e  i n s t a n t  c a s e ,  b o t h

experts,  considered both the contract and market income and

expense.

Both expert  witnesses rel ied pr imari ly on the income

approactr to walue. The income and expense data used by the two

wi tnesses  waE gu i te  comparab le .  Both  w i tnesses  re l ied  upon the

reported experience of the owner to reach the net operat ing
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i ncome fo r  the  sub jec t .  The d i f fe rence€r  in  the  to ta ls  reached.  by

the  two w i tneEEes are  neg l ig ib re .  The owners  used a  s l igh t ly

higher income- Pet i t ioners gave appropriate consj.derat ion to the

history of the property.  under the circu:nst,ances, the court

c red i ts  the  es t imated  ne t  opera t ing  incone f ig ru res  o f  pe t i t ioner

in arr iv ing at the value determined by the income approach.

The major di f ference in the Lwo experts in est imating

va lue  by  the  income approach is  in  the  cap i ta l i za t ion  ra tse  used.

Respondent 'E  exper t  used a  f lawed cap i ta l i za t ion  ra te  fo r  h is

a n a l y s i s .  T h e  w i t n e s s  e e t i m a t e d  a n  g . 5 t  r e a l  e s t a t e  r a t e  p l u s

t h e  t a x  r a t e  f o r  a n  o v e r a l l  r a t e  o f  1 0 . 5 t .  R e s p o n d e n t , s  e x p e r b

deve loped the  cap i ta l i za t ion  ra tes  f rom sa les  o f  p roper t ies  wh ich

were not comparable. Test imony showed that Mr. Mitchel l  used. the

same 3  or  4  p roper t ies  to  ge t  d i f fe ren t  rd t ,es .  pe t i t ioners '

expert  on the other hand deveroped a capital izat ion rate by a

recognized method, the band of investment technique. The rate

determined is supported by a wide range of rocal and nat ional

economic  ind ica tors  and suppor ted  by  the  "y ie ld  cap i ta l i za t ionr l

method. As real property investments have ress r iquidi ty and

increased r i sk ,  h igher  ra tes  are  deemed appropr ia te .  The

ra t iona le  fo r  the  conc lus ions  reached by  pe t i t ioners ,  exper t  and

the other ewidence support ing her posit ion on the capit ,al izat ion

ra tes  are  persuas iwe and are  accepted .

The capital izat ion of income approach requires that

stabi l ized annual net income (determined by reference to t l re

actual income and expense pattern generated by the property over
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a nunber  o f  years )  be  d iv ided by  a  cap i ta l i za t ion  ra te  re f lec t ing

the rate the taxpayer must recover annual ly to pay the mortgage,

to  ob ta in  a  fa i r  re tu rn  on  egu i ty ,  and to  pay  rea l  es ta te  taxes .

R o c k  C r e e k  P l a z a - W o o d n e r  L t d .  v .  D i s t r i c t  o f  C o l u m b i a ,  4 5 5  A . 2 d

8 5 7 ,  8 5 8  ( D . C .  l - 9 8 3 ) .  A p p l y i n g  t h e  n e t  o p e r a t i n g  i n c o m e  f i g ' u r e

and the capital izat ion rate found appropriate by a preponderance

of  t l re  ev idence,  the  fo l low ing  ind ica ted  wa lue  resu l ts :

Tax Year L988

2 , 4 8 3 , 1 9 2
-L250

]-ess the cost of  asbestos
remowa]-

$ 1 9 , 8 6 5 , 5 3 6

000 000

Ta:< Year 1989

$ 1 6 , 8 6 5 , 5 3 5

s15 ,  900 ,  000

s22 ,031 ,  688

ror-nded

2  , 7 5 3  , 9 6 L
.1 ,250

less the cost of  asbestos
remowa]- 3 ,  000 ,  000

s19 ,031 ,689

S19 ,000 ,000  rounded

These f igures  are  ad jus ted  by  cos ts  to  remowe asbes tos .

Any  po ten t ia l  buyer  o f  the  proper ty  on .January  L ,  L987 or . fanuary

J- ,  1988 wou ld  be  requ i red  to  e i ther  remove t ,he  asbegtos  or  to

escrow the  funds  to  remove the  asbes tos .  Anor t i za t ion  o f  these

expene ies  resu l ts  in  a  lower  va lue .  Pet i t ioners '  exper t  chose to

treat the expense as a lunp sum adjustment and the Court  f inds

t h i s  p e r s u a s i v e .

Ms.  Saad tes ted  her  conc lud ing  va lue  by  app ly ing  a  cash
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f low ana lys is .  As  bo th  exper ts  acknowledged,  a  w i l l i ng  buyer  o f

rea l  es ta te  wou ld  exa :n ine  the  cash f low o f  the  proper ty  be fore  he

determined the  pr ice  a t  wh ich  i t ,  wou ld  be  purchased.  Ms.  saad

tes t i f ied  tha t ,  foc  va lue  p laced on  the  proper ty  by  the

Dis t r i c t ' s  exper t ,  the  sub jec t  p roper ty  wourd  have negat ive  cash

f low.  Ms.  saad 's  wa lua t ion ,  however ,  wourd  y ie ld  a  pos i t i ve  cash

f l o w  a f t e r  d e b t  s e r v i c e .

The Court  concludes that the method of der iv ing value

f rom the  cap i ta l i za t ion  o f  income method as  app l ied  by  Ms.  saad

waE more rel iable and a betLer indicator of value E,han the

m e t h o d s  a p p l i e d  b y  M r .  M i t c h e l l .

The fa i r  marke t  va lue  o f  the  sub jec t  p roper ty  as  o f

,January  1 ,  1987 and l fanuary  1 ,  L988,  i s  mosb appropr ia te ly

determined by the use of the income capital izat ion method, the

actual income and expenses of the subject property must be

c o n s i d e r e d  a n d  t h e  $ 3 , 0 0 0 , 0 0 0  f o r  a s b e s t o s  c o s t s  m u s t  b e

deducted .  As  tshe  respondent 's  exper t  d id  no t  der iwe a  c red ib le

cap i ta l i za t ion  ra te  o r  deduc t  asbes toe  expenses  and based h is

est imate on market rents,  the walue arr iwed at is invari .d and

does no t  represent  fa i r  marke t  wa1ue.  There fore ,  the  Cour t

conc ludes  tha t  fa i r  marke t  va lue  o f  the  sub jec t  p roper ty  as  o f

, J a n u a r y  L ,  1 9 8 7 ,  i s  $ l - 6 , 9 0 0 , 0 0 0  a n d  a s  o f  . f a n u a r y  1 ,  1 9 9 8 ,  i s

$ 1 9 , 0 0 0 , 0 0 0 .

An al locat ion must be rrade between land and

i m p r o v e m e n t s .  D . C .  C o d e  S 4 7 - 8 2 L ( a )  ( L 9 8 1 ) .  P e t i t i o n e r s ,  e x p e r t

w i t n e s s  a d o p t e d  t h e  l a n d ' s  v a l u e  o f  5 L 2 , 6 0 0 , 0 0 0 .  T h e  r e m a i n i n g
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por t ions  o f  the  assessment  i s  a l loca ted  to  the  bu i ld ing .

It is therefore by the Court this )elh day of ,June,

L994,  hereby

ORDERED, AD,IUDGED :nd DECREED as foll-ows:

1 .  That  the  es t imated  va lue  fo r  the  sub jec t  rea l

p roper ty  i s  de termined to  be  as  fo l lows:

Tax Year L988

L a n d  5 L 2 , 4 0 0 , 0 0 0
Trrrf t rovementg 4, 500, 000
T o t a l -  S 1 5 , 9 0 0 , 0 0 0

Tax Year l -988
L a n d  5 L 2 , 4 A A , 0 0 0
TmErrovementg 6, 500, 000
T o t a ] .  $ 1 9 , 0 0 0 , 0 0 0

2.  That  the  assessment  record  card  fo r  the  proper ty

main ta ined.  by  the  D is t r i c t  sha l l  be  ad jus ted  to  re f lec t  the  va lue

determined by this Order.

3 .  That  respondent  shaI1  re fund to  pe t i t ioners  any

excess  taxes  co l lec ted  fo r  tax  years  1988 and l -989 resu l t , ing  f ron

assessed va lues  wh ich  are  in  excese o f  the  va lues  de termined by

t h i s  O r d e r .

4 .  That  en t ry  o f  dec is ion  sha l l  be  w i thhe ld  pend ing

submiss ion  o f  a  p roposed Order  under  the  prowis ion  o f  Super .  C t .

T a x  R . 1 5 .

SO ORDERED. tll ,k
Eugene N.  f ,ami lgel

Chief iludge

2L
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