
SUPERIOR COURT OF THE D]STRICT
TAX D]VISION

OF COLUqBIA

New York Life Insurance Company

Pe t i t i one r

\r

Di-st.r ict of Col-umbia

T a x  D o c k e t  N o .  4 0 7 9 - B B

Respondent

, MEMORANDUM OPINION AND ORDER

This case was t r ied by the Cour t  upon Pet i t ioner 's  appeal  f rom

an assessment  for  rea l -  proper ty  taxes for  tax year  1988.1 The

par t i es  f i l ed  S t i pu la t i ons  pu rsuan t  t o  Super .  C t .  Tax  R .  11 (b ) .

Upon consideration of t .he st. ipulatj-ons, Lhe evidence adduced at

t r ia l ,  and having resolved a l l  quest . ions of  credib i l i ty ,  the Cour t

makes the fol lowing f indings of fact and conclusions of 1aw. The

Court  a lso pauses to  recapi tu la te the appl icable case Iaw.

I .  APPLICABLE LAW

The fundamental  law that.  appl ies to real-  propert .y assessment

lTh is  case has  been pend ing  in  the  cour t  sys t .em fo r  a  lengthy
t ime,  p r imar i l y  due ' to  appe l la te  l i t iga t ion  tha t  commenced a f t .e r
the  f i rs t  t r ia l  in  th is  case,  dur ing  wh ich  the  t . r ia l  cour t ,  ru led
(mid-tr ia1) that summary judgment shoul-d be granted for t .he

pet i t ioner .  Th is  ru l ing  was reversed by  the  Cour t  o f  Appea ls  and
remanded fo r  a  fu l1  t r ia l  on  the  mer i - ts .  D is t r i c t .  o f  Co lumbia  v .
N e w  Y o r k  L i f e  I n s .  C o . ,  5 5 0  A . 2 d  6 7 L  ( D . C  1 9 9 4 )  .  T h u s ,  t h e  i n s t a n t
judgment  i s  der ived  f rom a  new t r ia l .
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appea ls  i s  we l - I  es tab l i shed .  I t  i s  summar i zed  he re in  as  fo l l ows .

The Super ior  Cour t 's  rev iew of  a  tax assessment  is  de novo.

In appealing from assessmenLs of real property for tax purposes,

the taxpayer has the burden of proving that the assessment was

incorrect  or  f lawed.  Br isker  v .  Dis t r ic t  o f  Columbia,  510 A.2d

1037 ,  1039  (D .C .  1985) .  A f te r  demons t ra t i ng  tha t  t he  assessmen t

was f lawed, the Petit ioner then must. come forward with convincing

evidence, de novo, as Lo the fair market val-ue of the property on

the va luat ion date.

Real property taxes are based upon the estimat.ed value of the

subject  proper ty  as of .Tanuary 1st .  o f  the year  preceding the tax

yea rs  f o r  annua l  assessme i r t s .  47  D .C .  SS  820 ,  4? -830 .  "Es t ima ted

markeL va lue"  is  def ined as:

One Hundred per centum of the most probable
pr i -ce at  which a par t icu lar  p iece of  rea l -
property, i f  exposed f or sale j-n the open
market with a reasonable t ime for t.he seller
to f ind a purchaser, would be expected to
t ransfer  under  prevai l ing market  condi t ions
between part. ies who have knowledge of the uses
t.o which t.he propert.y may be put, both seeking
to maximize the i r  ga ins and nei ther  in  a
posi t i -on to  take advantage of  the ex igencies
o f  t he  o the r .

47  D .C .  S47 -eO2(4 )  .

The Distr ict. of Columbia Court of Appeals has generally

recognized t .hree approaches to  est imat . ing va lue of  rea l  proper ty

and has held that  a l l -  t .hree must  be considered.  Dis t r ic t  o f

Co lumb ia  v .  Wash inq ton  She ra ton  Co rp . ,  499  A .2d  109 ,  113  (D .C .

l -985 )  ;  Rock  Creek  P l -aza -Woodner ,  L td .  Pa r tne rsh ip  v .  D i s t r i c t  o f

Co lumb ia ,  466  A .2d  857  (D .C .  l - 983 )  .  These  me thods  a re  known  as  t he
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" income capi ta l izat ion approach,  "  the "cost  approach,  "  and the

"comparabJ-e sa les approach.  "  In  t .he instant  case,  both the

Pet i t ioner 's  exper t  and the Dis t r ic t . 's  exper t  appra iser  examined

all three approaches and both of them rejected the cost approach.

Of the three recognized approaches, the income approach is the

preferred method for valuing income-producing propert ies. 1015

15 th  S t ree t ,  N .W.  Assoc ia tes  L im i ted  Par tne rsh ip  v .  D i s t r i c t  o f

Co1umb ia ,  Tax  Docke t  No .  3266-83  (Sup .  C t .  November  L3 ,  1984) . ,

Under this mode of analysis, t .he stabil ized net operating income is

d iv ided by a capi ta l izat ion rate,  re f lect ing the rate that  the

taxpayer must recover annually to pay the mortgage, Lo obtain a

fair return on equity, and to pay real estate taxes. Rock Creek

Plaza-Woodner ,  L td.  Par tnership v .  Dis t r ic t  o f  Columbia,  supra,  466

A .2d  a t  858 ;  Wo l - f  v .  D l s t r i c t .  o f  Co l -umb ia ,  5 l - l -  A .2d  44 ,  47  (D .  C .

1988 )  (Wo l f  r r )  .

Both the exist. ing contract rents and market rents are relevant

to determining the income earning potential of the property, Lo

conclude its fair market value usi-ng the income capital ization

app roach .  Wo l f  v .  D i s t r i c t  o f  Co lumb ia ,  597  A .2d  1303 ,  1309  (D .C .

1991 )  (wo I f  I )  .

Once a stabil ized annual income is determined, i t .  must. be

div ided by a capi ta l izat ion rate in  order  to  determine an

indicat ion of  va1ue.  Rock Creek Pl -aza-Woodner  Ltd.  v .  Dis t r ic t  o f

Columbia,  -E1rp_rd. ,  465 A.2d at  858.

The capital ization rate represenLs the amount that must be

earned annually in order to pay the mortgage, expenses and a fair
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return on equi ty  and the proper ty  Laxes.  Id .

I I .  F INDINGS OF FACT

1.  The subject  proper ty  is  owned by New York L i fe  Insurance

Company (NYLIC), a corporation organized and exist ing under the

laws of New York. Pet. i t ioner NYLIC is obligated t.o pay al l- real.

estate taxes assessed against  t .he subject .  proper ty .

2 .  The  sub jec t  p rope rLy  i s  l oca ted  a t  1333  H  S t ree t ,  N .W. ,

Square  250 ,  Lo t  46 ,  i n  t he  D is t r i c t  o f  Co lumb ia .  I t  cons i s t s  o f  a ,

1-2-story  of f ice bui ld ing bui l t  in  1913 and remodeled dur ing 1,982-

l -983 ,  ds  we l l  as  an  11 -s to ry  o f f i ce  bu i l d ing  bu i l t  i n  1 .982 .  The

bui ld ings are located on the nor theast  corner  of  14th and H

Streets ,  N.W. A por t j -on of  the bui ld ing,  the Landmark Bui ld ing,  is

an h is t .or ic  s t ructure which had to  be rehabi - I i - ta ted and reta ined in

accordance wi th  cer ta in  s tandards.  The bui l -d ing has three levels

of underground parking with spaces for 245 cars. The main building

has  2 I3 ,409  sguare  fee t  o f  ne t  ren tab le  a rea  (21 -1 - ,01 -9  fo r  o f f i ce

space and l - ,100 for  re ta i l )  .  The Landmark por t . ion of  the bui ld ing

has  a  to ta l  o f  34 ,615  square  fee t  o f  ne t  ren tab le  a rea  (32 ,395  fo r

o f f i ce  and  2 ,223  fo r  re t .a i l ) .  These  f i gu res  a re  de r i ved  f rom the

lease ro l ls  which ref lect  actual  space,  both l -eased and vacant .

The two buildings are accessible to each other only on the ground

f loo r  I eve1 .

3.  Leasing in  the proper ty  has been poor .  The Landmark

Bui ld ing has a smal l  f l -oor  p la te t .hat  makes i t  d i f f icu l t  t .o  lease

because i t  is  l -ess desi rab le.  As of  the va luat ion date,  January 1,

1987 ,  f i ve  f l oo rs  o f  o f f i ce  space  and  the  f i r s t  f l oo r  o f  t he
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Landmark Buj- lding were sti1l vacanL and in a gutted shell

condi t ion.  Anot .her  24,000 square feet  was vacant  in  the East

Bu i l d ing .

4.  The assessment  for  tax year  l -988 as of  ,January ! ,  L987

was  $49 ,133 ,000 .  Pe t i t i one r  t ime ly  appea led  to  the  Board  o f

Equal izat ion and Review (BER).  The BER reduced the assessment  to

$33 ,551 - .876 .

5.  Pet i t ioner  t imely  paid the real  estate taxes and t imely ,

f i led the pet. i t ion for a reduction of the assessment and refund of

excess taxes paid for  tax year  1988.  In  i ts  amended pet i t ion,

Petit ioner asserted t.hat the fair markeL value of the property for

t ax , yea r  19BB  was  $31 - ,300 .00 .  Th i s  f i gu re  re f l ec t s  t he  va lue  se t

by i ts  exper t  appra iser .

6.  Both par t ies of fered exper t .  appra isa l -  test imony.  The

Distr ict of Col-umbia employed Ms. Shinn Back who valued the

p roper t y  a t  $39 ,500 ,000 ,  app rox ima te l y  $10  m i l l i on  l ess  t . han  the

proposed assessment .

7.  The Pet i t ioner  of fered exper t  test imony by Mr.  Anthony

Reyno1ds,  who appra ised the subject  proper ty  for  the Pet i t ioner .

Mr. Relmolds j-s a member and f ormer nat. ional president of the

Appra isa l  Inst i tu te and has the MAI des ignat ion.  Mr.  Relmolds is

a lso designated as an inst ructor  by the Appra j -sa1 Inst i tu t ,e .  He

has qual i f ied as an exper t  in  the f ie ld  in  var ious cour ts .

Respondent  s t ipu lated to  h is  exper t .  qual i f icat . ions.  The Cour t

accepted h im as an exper t  wi tness and received h j -s  tax year  1988

repor t  in  ev idence.
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Mr.  Reynolds test i f ied t .hat .  the subject  proper ty  had a fa i r

marke t  va l -ue  o f  $31 ,300 ,000 ,  as  improved ,  i nc lud ing  l -and  and

bui ld ing,  ?s of  the va luat ion date of  ,January 1,  Igg7.

8.  As noted above,  the Dis t r ic t  a lso of fered exper t

test imony.  Respondent  ca l Ied Ms.  sh inn Back as i ts  appra iser .

While Ms. Back has been designated as a member of the Appraisal

rns t i t u te ,  she  has . tes t i f i ed  on l y  once  p rev ious l y  i n  t h i s  Cour t  as

an exper t  in  a rea l  proper ty  assessment  appeal .  pr ior  pos i t . ions,

include work as an assessor for the Dist.r ict of Columbia and as an

appra iser  for  Ci t ibank in  New York Ci ty .  Ms.  Back was nonetheless

qual i f ied as an exper t .  in  the f ie ld  of  rea l  proper ty  appra isa l .

,  9 .  Ms.  Back began her  test imony by s tat ing that .  she had made

an error in her report and that she was revising her estimate of

va lue  downward  f r om $40 ,300 ,  000  t o  $39 ,500 ,  OO0 .  To  exp la i n  t h i s

change,  she sa id that  she recognized that  rea l  estate tax pass-

throughs should be excluded as an income item when excluding real

estate taxes as an expense.

I t .  was not  c lear  f rom her  test imony when Ms.  Back had actual ly

made the change.  She in i t ia l ly  test i f ied that  she had made the

change in  conjunct ion wi th  her  preparat ion for  t r ia l  in  L992,

regard ing t .he separate,  tax year  1-989 case for  th is  proper ty .

However ,  she a lso test i f ied that  she made the changes dur inq the

] -992  t r i a l .

When shown the t r ia l  cour t 's  op in ion on the tax year  1989 case

which s tates that  she had inc l -uded real  estaLe tax pass- throughs,

Back admitted that she must have made t.he changes af ter t.he
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conc l -us ion  o f  t he  tax  yea r  1989  t r i a l . 2  I n  any  even t ,  counse l  f o r

Pet i t  j -oner  were not .  not i f  ied of  the changTe unt i l  Ms.  Back test i f  ied

at. the instant. t .r ial- on the subject property for tax year 1988.

The Cour t  f inds Ms.  Back 's  explanat ion implausib le .  There is

no good reason why an expert appraiser should have included real-

estate tax pass-throughs in an appraisal for an assessment appeal

at. t .he outset.. Moreover, there is no good reason to f ai l  to inform

Pet i t ioner  of  her  change pr ior  to  the t . r ia l

This Court has the impression that the belated change in Ms.

Back 's  appra isa l  was prompted by her  conclus ion that  Mr.  Reynolds '

test imony would d iscredi t  her  at  t r ia l ,  or  a t  least  that  parL of

h is  ,analys is  was more re l iab le than hers.

10.  Both of  the exper t  appra isers considered and re jected the

I ' cosL  app roach ' fo r  use  i n  t he  app ra i sa l  o f  t he  sub jec t  p rope r t y .

11.  For  purposes of  t r ia l ,  Mr .  Relmolds accepted the

assesso r ' s  l - and  va lua t i on  o f  $13 ,  711 ,  809  .

Ms.  Back d id not  accept  the or j -g ina l  assessment  of  the land

port j-on of the property. Instead, she performed her own comparable

sales analys is  to  va lue t .he Iand,  as i f  vacant .

She made adjustments for  date of  sa1e,  locat ion and s ize.

Some sales requi red s ign i f icant  ad justments of  up to  35?.  She

conc luded  t ha t  t he  ] and  was  va lued  a t  $18 ,000 ,000  o r  $65 .00  pe r

square foot FAR.

i r2 .  Mr.  Reynolds commenced h is  va luat ion of  the propercy,  as

2The t r ia l  o f  the tax year  1989 case
f  ormaL,  wr i t ten decis ion was f  i l -ed by the
Eugene  N .  Hami l t on ,  oD  Augus t  23 ,  1 "993 .

occu r red  i n  1993 .  A
t r i a l  cou r t ,  t he  Hon .
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improved,  by observ ing the real  estate market .  He test . i f ied that ,

as of  the va luat ion date,  the market  was character ized bv low

in f l a t i on  and  s tab le  i n te res t  ra tes .

He also observed the neighborhood as of the valuation date.

Mr. Reynolds testi f ied that the immediate neighborhood was (on the

valuat ion date)  s t i l l  populated by adu] t  enter ta inment  s i tes (a

euphemism).  Thus,  there was st i l1  re luctance on the par t  o f  many

potential tenants to move into the area

l-3. Mr. Relmolds then observed the actual condit ion of the

property on the valuation date, .Tanuary 1, 1-987. He testi f ied t.hat

the property was reaLly two different buildings: t,he older Landmark

Bui ld ing bui l t  in  1913 and the new EasL Bui ld ing bui l t  in  :_982.

The buil-dings are only connected on the l-obby IeveI. He emphas j-zed

t.hat the Landmark Building has small f  loor p1at.es. The entire

proper ty  was 82.42 leased as of  the va luat ion date.

He also noted. that the building was experiencing leaking in

the basement  af ter  heavy ra ins.

14. fn estimating the value of the whole property, both

appraisers appl- ied both the income approach and the comparable

sales approach. In performing their income approach analyses, both

est imated a s tabj - l ized net  operat ing income and capi ta l ized i t .  in to

value.  Both made deduct ions f rom thei r  s tab i l ized va l -ue to  reach

a value as of  .January 1,  L987 .

15.  To arr ive at  an ind icat ion of  va lue by the income

approach, Mr. Reynolds examined t.he income and expense history for

the proper ty  for  the years between 1984 and 1986.  He a lso rev iewed
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t .he rent  ro l ls  and leas ing h is tory  for  the bui id ing.  Mr.  Relmolds

test i f ied that  he used the actual  rent ,s  received by Pet i t ioner  for

t .he space actual ly  leased.

For the vacant space, he reviewed rent.al comparables and

determj-ned an economic rent  o f  $21.00 per  square foot  for  the

vacant  space j -n  the East  Bui ld ing and 920.00 per  square foot  for

the vacant space in the Landmark Building. Mr. Reynolds add.ed

park ing j -ncome of  $226,073 which exc luded income f rom spaces in  the,

"vaul-t space " port ion ( i  .  e . cerLai-n areas beneath the adj acent

s idewalk)  .  He a l -so added escal -at ion income for  ex is t ing tenants.

He exc luded real  estate tax pass- throughs.  This  resul ted in  a

to t .a }  po t .en t . i a l  g ross  i ncome o f  $5 ,101  ,4L9 .  F rom th i s  f i gu re ,  he

subtracted a s tabi l ized 5? vacancy and rent  l -oss factor  t .o  ar r ive

a t  an  e f f ec t i ve  g ross  i ncome  o f  $4 ,846 ,348 .

L6. rn making her appraisal- based upon the income approach,

Ms.  Back test i f ied that  she a lso examined comparable leases t .o

arr ive at  her  est imate of  economic rent  o f  $23.  O0 per  square foot

for  both bui ld ings.  She appl ied th is  raLe to  the vacanL of f ice

space  and  the  ra te  o f  $20 .15  to  the  l eased  o f f i ce  space .  She  a l so

inc luded  esca la t i ons  and  re imbursemen ts  to ta l i ng  $329 , ' 1 j . 9 .

This  f igure is  a  rev ised f igure f rom her  or ig ina l  appra isa l

repor t  in  which she inc luded a to ta l  for  escalat ions and

re imbursemen ts  o f  $409 , !O '7  .

rn  maklng her  rev is ion,  Ms.  Back exc luded some of  the real

estate tax pass- throughs.  She made the change somet ime af ter  she

rev iewed Mr.  Reynolds '  appra isa l  repor t  and af ter  both of  them had
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t .es t i f  i ed  a t  t he  t r i a l  on  tax  yea r  1989 .  However ,  Ms .  Back  f  a i l - ed

to exc l -ude a l - l  o f  the real  estate tax pass- throughs.  Mr.  Reynolds,

to ta l -  esca la t i on  i ncome es t ima t .e  was  $ l -40 ,  000  .  A t  Ms .  Back ' s

capi ta l izat ion rate,  the d i f ference between the i r  t .o ta l  escalat ion

f i gu res  accoun ted  fo r  abou t  $ l - , 460 ,000  i n  va lue

Ms.  Back u l t imate ly  deducted a vacancy factor  o f  10? to  arr ive

a t  he r  rev i sed  e f fec t i ve  g ross  i ncome o f  $5 ,033 ,L74 .

1-7.  Ms.  Back 's  ca lcu lat ion of  net  operat ing income d i f fered,

f rom Mr.  Reynolds as a resul t  o f  severa l  o ther  i tems.

Fi rs t ,  in  est imat ing her  s t .ab i l ized net  income,  Ms.  Back made

severa l  mathemat ica l  er rors .  For  example,  she miscalcu lated the

renta l  income f rom reta i l  space.

Second,  Ms.  Back inc luded #67,000 more in  garage income than

Mr.  Relmolds d id.

Thi rd,  she a lso inc luded "phantomrr  s torage space,  or  space

which she double counted.  This  amounted to  $781 ,442 j -n  va lue.

l -8 .  Mr.  Relmolds s tabi l ized expenses at  $5.50 per  square

foot, based on the operating expense history at the subject and

typical operating expenses in comparable buildings.

The  sub jec t ' s  1985  expenses  were  a t  $4 .09  pe r  squa re  foo t ,  and

the  range  repo r ted  fo r  h i s  comparab les  was  $5 .84  to  $5 .54  pe r

square foot . ,  exc lud ing real  estate taxes.  Mr.  Reynolds 's  net

ope ra t . i ng  i ncome was  $3 ,4  90  ,724 .  Mr .  Reyno lds  t . hen  app l i ed  h i s

capi ta l izat . ion rate of  . i rO2B to the net  operat ing income of

$3 ,490 ,724  t o  r each  t he  sum o f  $33 ,955  , 463 ,  as  s tab i l - i zed .

19  .  Ms .  Back  de te rm ined  tha t  t he  expense  ra te  shou ld  be  $4 .80
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however . .  Ms.  Back l is ted the expenses of  three comparable

buildings in her report. Excluding real est.ate taxes, they ranged

f rom $5 .05  t o  $5 .95  pe r  squa re  f oo t  o r  an  ave rage  o f  g5 .51 - .

However ,  Ms .  Back  used  $4 .80  pe r  squa re  foo t .

Ms .  Back ' s  rev i sed  ne t  ope ra t i ng  i ncome was  $3 ,857 ,243 ,  wh ich

she  cap i t a l i zed  a t  . 095  t o  y i e l d  a  va lue  o f  g4O, I ' t 9 , 613 ,  ?s

s tab i l i zed .

20.  Both exper t .s  capi ta l ized the i r  s t .ab i l ized net ]-ncome

f igu res .

Mr.  Reynolds developed h is  capi ta l izat ion rat .e  wi th  reference

to rat.es from sales of comparable propert ies, the American Council

o f  L i fe  Insurance (ACLI)  surveys of  ra tes ( the premier  l is t  o f

investment-grade proper t ies '  mor tgage terms) ,  the opin ions of  the

Appra isa l  fnst i tu te,  and y ie ld  rates for  comparable investments.

Mr.  Reynolds t .est i f ied that  the subject  is  not .  a  pr ime of f ice

building and has an ineff icient spl i t  nature. The comparative r isk

and lack of l iquidit.y of a real estate investment suggests the

requirement of higher yield rates than t,reasury bonds. A11 of the

sources  examined  po in ted  to  a  cap i ta l i za t i on  ra te  o f  8 .25 r "  f o r

,January L,  l9B7 not  inc l -ud in9.  the tax rate.  The h igher  the

capi ta l j -zat ion rate,  Lhe lower the va lue.  Adding the tax rate,  h is

ove ra l l  r a te  was  . 1028 .

2 l r .  Ms.  Back developed her  rate f rom sales of  o t .her  of f ice

bui ld ings us ing the actual  pr ior  year 's  income,  in  most  cases.  She

test i f ied that  raLes f rom the sa les that  she examined rancred f rom
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62  to  7 .42 .  Ms .  Back  re l i ed  pa r t i cu la r l y  on  two  sa les  wh ich  she

cla imed were s imi lar  in  age and locat ion and which were s tabi l ized.

However, one of t .hose sales (the property known as one Thomas

Circ l -e)  was actual ly  the sa le of  on ly  a one-hal f  in terest  in  the

proper ty .

She est . imated a real  estate rate of  7  .5e"  to  which she added

the  t ax  ra te  f o r  a  t o ta l  r a te  o f  9 .53? .

Upon examination, Ms. Back admitted that her own,

capi ta l izat ion rate appl ied to  the l -985 net  income of  the subject

resu l ted  i n  a  va lue  o f  app rox ima te l y  $25 ,000 ,000 .

Ms. Back al-so test. i f  ied that she used the El- lwood mort.gage

equity technique to check her rate from sa1es. In her applying the

mortgage equity formula, she made an assumpt.ion of a 402

appreciation j-n val-ue over an aaauned l-0 year holding period. She

test i f ied that  the 402 apprec iat ion was " j -n  keeping wi th

in f  l -a t ion"  .  However ,  Lhe apprec iat ion factor  in  t .he EI Iwood

technique must not be confused with the concept. of inf l-at. ion. From

what the Court, learned from Mr. Relmo1ds, the El- lwood appreciation

factor  is  des igned to account  for  apprec iat ion in  va lue and in

income.

The assumpLion used by Ms.  Back resul ted in  a substant ia l

ad justment  downward of  the capi ta l izat ion rate.  This  assumpt ion

was  h igh l y  specu la t . i ve .  Upon  examina t i on ,  Ms .  Back  tes t i f i ed  tha t

the capi ta l izat ion rate wi thout  the assumpt ion of  an apprec iat ion

in  va lue  was  .1263 .  She  tes t i f i ed  tha t  app ly ing  a  cap i ta l i za t i on

ra te  o f  . 1263  i ns tead  o f  he r  raLe  o f  . 0957  resu l ted  i n  a  d i f f e rence
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in  assessmenL  o f  app rox ima t .e l y  $10 ,000 ,000  too  h igh  a  f i gu re .  Ms .

Back could give no justi f ication for applying such a Iar:ge

apprec iat ion fact .or  to  the subject  proper ty .

Ms.  Back a lso admi t t .ed t .hat  the capi ta l izat ion '  ra te that  she

used was not high enough to cover payment. of real estate taxes, the

annual mortgage payment, and to provide a fair return on the cash

investment ,  even on a s tabi l ized basis .  In  fact . ,  a  cash f low t .est

showed that her capital ization rate would produce a negative return'

to t.he equity investment. Thus,  the Cour t  re jects  the

capi ta l izat ion rate urged by t .he Dis t r ic t  o f  Columbia 's  appra iser .

22.  The Cour t  f inds that  the overa l l  capi ta l izat ion rate

developed by Mr. Relmolds is credibl-e and strongly supported by t.he

evidence and t.he range of factors that he considered. The Court

therefore adopt .s  f  or  tax year  1988 the capi t .a l izat ion rate of

.1028.  The Cour t  re ject .s  the capi ta l izat . ion rate urged by the

Dist r ic t .  o f  Columbia.

23.  Both Mr.  Reynolds and Ms.  Back made a ser ies of

deductions to reflect the costs to take the property from

s tab i l i zed  to  "as  i s " .  Mr .  Re lmo lds  tes t i f i ed  tha t  as  o f  t he

va lua t i on  da te ,  40 ,746  square  fee t  rema ined  vacan t  and  i n  " she l f ' t

condi t ion.  Thus,  he deducted the cosL to  f in j -sh that  space at  5%

of  5 years '  rent  and f ina l Iy ,  the lost .  renL associated wi th  the

40 ,746  square  fee t  o f  vacan t  space  a t  #20 .70  pe r  squa re  foo t -  The

t . o ta l  o f  t hese  deduc t i ons  i s  $1 ,873 ,599 .

Mr. Reynolds next made a deduction for " incent. ive on

occupancy "  cos t s  ( p ro f i t )  a t  15?  o r  $281 ,040 .
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F ina1 ly ,  he  deduc ted  9484 ,180  to  co r rec t  t . he  p rob lems  in  the

basement - These problems included f looding and damag.ed struct.ural

supports underpinning the sidewalks. After t.hese deductions his

f i na l  va1ue ,  r ounded ,  i s  $31 ,300 ,000 .

24 - Ms - Back al-so made deductions for tenant improvements and

leasing commiss ions.  However ,  she fa i l -ed to  make addi t ional

deductions for rost rent., incent. ive on occupancy/profi t ,  and the

no t .ed  basemen t .  p rob lems .  rn  to ta l ,  Ms .  Back  deduc ted  on l y  $563 ,4o0 .

whereas Mr.  Reynolds deducted 92,63g,g19.  Af ter  her  deduct , ions,

Ms .  Back ' s  f i na l  va l _ue  was  $39 ,600 ,000 .

25.  Both Mr.  Reynolds and Ms.  Back made valuat ions based upon

comparable sa1es.  Mr.  Reynolds test i f ied that  he examined the

market  and determined f ive sa les of  comparable proper t ies.  Af ter

adjustment .s  for  d i f ferences wi th  the subject . ,  t .he sa l -es ranqed.  f rom

$ l -39 .03  t o  $143 .4G  pe r  r en tab le  squa re  f oo t  o r  a  mean  o f  f r n t . n r .

Mr.  Relmolds determined that  9141.70 was appropr ia te for  the

sub jec t ,  p r i o r  Lo  ad jusLmen ts .  He  tes t i f i ed  Lha t  ad jus tmen ts  fo r

the park ing income at t r ibutable to  vaul t  space and inef f ic ienc ies

due to the two-bui ld ing p lan resul_ted in  a rat .e  of  g133.20 per

square foot ,  ds s t .ab iL ized.  Af ter  fur ther  deduct . ions to  get  to  an
rras isr rva lue,  Mr.  Reynolds concluded that  by the comparable sa les

approach ,  t he  p rope r t y  was  va lued  a t .  $30 ,200 ,000  rounded .

26 .  rn  he r  comparab le  sa res  app roach ,  Ms .  Back  se lec ted

several of the same sales as Mr. Reynolds . Howeve.r, her

adjustments for  locat ion ranged f rom only  2v"  to  Loz,  whi le  the

comparable land sa les were adjusted up to  35% for  locat ion.  Even



15

though she made adjustments in  her  income approach for  the , ras is , ,
naLure of  the subject  proper ty ,  Ms.  Back fa i led t .o  adjust  her
conclusion by t.he comparable sales approach to reflect the non_

stabi l ized nature of  the proper t .y  on the va luat ion date.  Her

conclus ion by the comparabl -e sa l -es approach was $44, ] ,oo,ooo.

27 '  Mr '  Reynolds reconci l -ed h is  two va lues by choosing the

h ighe r  o f  t he  two  va rues ,  $31 ,300 ,ooo ,  reached  by  t . he  i ncome

approaeh' He testi f ied that the income approach more careful ly,

highrights the factors unique to the appraised propert.y and that. a
potential purchaser wourd ind.eed rely on this approach. Ms. Back

also chose her esLimate of value reached. by the income approach as

he r  f i na l  va1ue .

28 .  Mr .  Re1mo1ds ,  as  pa r t  o f  h i s

the or ig ina l  assessment ,  per formed by Mr

that  the assessor  made severa l  er rors .

F i rsL,  h is  income est imate d id not  recognize the d is t inct ion

between the two buildings and ignored the actual income and

expenses at  the subject . .

second ,  t he  assesso r ' s  cap i ta l i za t i on  ra te  was  too  Iow .  Mr .

Reyno lds  tes t i f i ed  tha t  t he  assesso r ' s  cap i ta l i za t i on  ra te  resu l ted

in a negative cash f low so that i t  did not provide a fair return on

the equi ty  af ter  payment  of  the taxes and mortgage.

Final Iy ,  and most  i -mpor t .ant fy ,  the assessor  fa i led to  account

fo r  t he  cos ts  tha t  f o rmed  t . he  d i f f e rence  be tween  an .as  i s , , va lue

and  a  s tab i l i zed  va l_ue .

29 '  Ms '  Back a lso test i f ied regard ing the or ig ina l  assessment

t r ia l  test imony,  cr i t iqued

.  T roy  Dav is .  He  tes t i f i ed
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o f  $49 ,133 ,000 .  She  s ta ted  t ha t  i t .  was  no t  " he r  va Iue ,  "  a l t hough

i t  was  w i th in  the  rea lm o f  reason .  She  t . es t i f i ed ,  "$49  m i l l i on  i s

more than I  would pay."  She added that  the assessor  fa i led to  make

any deduct ions t .o  ref lect  ther tas is"  nature of  the proper t .y  and

that  the proper ty  was not  in  fact .  s tab i l ized.

30. The CourL f inds that, t .he stabil ized income and. e)<penses

est imated by the Pet i t ioner 's  e)q)er t . ,  Mr .  Relmo1ds,  are credib le

and based upon a thorough analysis of both historical and market

data.  As s tated above,  the Cour t  a lso f inds that  the over-a l l

capi ta l izat ion rate developed by Mr.  Reynolds is  credibLe and

st.rongly support.ed by t.he evidence and the range of factors that he

cons ide red .

31- .  Accord ingly ,  the CourL having adopted Mr.  Reynolds '

tesLimony, f inds that. t .he markeL value and assessment. for the tax

yea r  19BB  i s  $31 ,  300 ,  000  .

I I I .  Conc lus ions  o f  Law

The CourL concludes as a mat ter  o f  1aw that  Pet i t ioner  has met

its burden of demonstrating that the original assessment was f lawed

and that. i ts own de novo evidenee establishes the fair market value

of t.he subj ect propert.y by a preponderance of the evidence, when

compared  to  the  D is t r i c t ' s  t r i a l  ev idence .

In  essence,  the key factors that  convince th is  Cour t  to  ru le

in  favor  of  t .he Pet i t ioner  is  that  the PeLi t ioner 's  exper t  was more

bel ievable and persuasive than Respondent 's  appra iser  and that

Pet . i t ioner  prov ided s ign i f icant . ly  more credib le  and more log ica l

under ly ing ev i -oence as to  the va lue of  the subject  proper t .y  for  tax
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year  1988 .  Seve ra ]  p rob lems  in  the  D is t . r i c t , s  ev idence  a re  wor th

emphas ls .

For  examPle,  the capi ta l izat ion rate used by t .he Respondent ,s

appra iser  in  th is  case was erroneous.  When the capi ta l - izat ion rate

f igiure derived by this appraiser was test.ed, i t  produced a

substant ia l  negat ive cash f1ow.  This  negat ive cash f low is  s t rong

evidence that  Ms.  Back 's  va luat ion does not  re f lect  fa i r  market

va lue.  The cour t  concrudes that .  a  wi l l ing buyer  wou]d not .

necessar i ly  purchase the subject  proper t .y  at  the assessor ,s  va1ue,

based on an assumed net operating income during 19g7, when the

property was destined to produce a negative cash f low based upon

her  , ca l cu la t i ons .

second,  th is  Cour t  observes that  Ms.  Back,  in  fa i l ing to  take

into considerat ion the fur - r -  cost .s  of  t .ak ing the subject  proper ty

f rom a s tabi l ized va lue to  an "as is"  va lue,  and in  making severa l

mathemat ica l  er rors ,  d id  not  correct ly  or  proper ly  est imate market

va lue as requi red by the Dis t r ic t  o f  co lumbia code.

The appra iser  for  the Respondent  d id  not  rea l is t ica l ly  base

her varue on "the amount that j-nvestors would be wil l- ing co pay to

receive t .he income that .  the proper ty  courd be expected to  y ie Id.  .  .  , ,

or  what  a wi l l ing buyer  would pay for  the proper ty .  9  DCMR s 302.5

(Lee4 )  .

The Cour t  notes that  Ms.  Back was not  prec ise in  making her

carculat ions.  For  exampre,  ds a l ready noted here in,  she deveroped

her  cap i ta l i za t i on  ra te  based  pa r t l y  upon  a  sa le  tha t  on l y  ac tua l l y

invorved the sa le of  a  one hal f  in terest  in  that  proper ty .
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Certa in ly ,  th is  er ror  skewed Lhe accuracy of  her  ra te.

Fur thermore,  in  estabr ish ing the d i f ference between a

stabi l ized va lue and r ras is"  va lue for  th is  proper ty ,  the l imi ted

charac te r  o f  Ms .  Back ' s  deduc t i ons  was  too  s imp l i s t i c  t o  i l l us t ra te

the expectable income stream for a pot.entiat buyer of this

proper ty .  rn  appra is ing a bui ld ing wi th  a s ign i f icant  vacancy,

adjustments to income shoul-d be more sophist icat.ed than what. Ms.

Back considered and reported. Moreover, she fai l-ed to account for

the problems in the basement which a prudent purchaser woul-d

consider  in  buy ing the subject  proper ty  on January L,  L997.3

The court recal- l-s that t.here was an addit ional, unique

de f i c i ency  i n  t he  deve lopmen t  o f  Ms .  Back ' s  cap i ta l i za t i on  raLe .

The problem is  conceptual ,  a l though i t  t rans lates in to a concrete

f law that .  d i rect ly  a f fects  the u l t imate va lue that  she has ass iqned

to th is  proper ty .

rn shor t ,  she has re l ied upon an erroneous and mis leading

def in i t ion of  "cash f low" and her  def in i t ion has a d i rect .  impact

upon the extent  to  which her  capi ta l izat . ion rate fa i ls  to  comport

wi th  the requi remenLs of  Rock Creek Plaza-Woodner .  This  point

' In  post - t . r ia l  p leadings,  the Government  emphasizes that  the
repai rs  to  the basement  had not  yet  s tar ted as of  the va luat ion
date.  The Government  impl ies that  Mr.  Reynolds est imate of  the
cost  for  such repai rs  should be ignored by the Cour t  s imply  because
no formar est imat .es for  such repai rs  had been requested or
invest igated by the taxpayer  as of  the va l -uat ion date.  This  fact ,
however ,  has noth ing to  do wi th  the est imate used by Mr.  Reynolds.
As an exper t  in  rea l -  proper ty  appra isa l ,  Mr .  Reynolds was ent i t led
to estimate what. he regarded as reduct. ion in value based upon the
nature of  the problems wi th  the phys ica l  p Iant . .  Ms.  Back d id not
prov ide a l ternat ive est imates on th is  subject .  The Cour t  has no
bas i s  fo r  re jec t i ng  the  tes t imony  o f  Reyno lds  ou t  o f  hand .
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requ i res  e labo ra t i on .

One,  the appel - la te opin ion

s ta tes  tha t  a  cap i ta l i za t i on

"annually" three expenses that

real  estate t .axes ;  (2)  payment

fair return on eguity.

4 A t  t r i a l ,  M s .  B a c k  s t a t e d  t h a t
cash because the  owner  can snend i t
t h a t  i n t e r p r e t a t i o n .

in  Rock Creek p laza-Woodner  p la in ly

rate must be high enough to cover

are separate i tems:  (1)  payment  of

of  the mortgage;and (3)  obta in inq a

p r i n c i p a l  " b u i 1 d - u p t '  i s  " l - i k e
"  Th is  Cour t  d isaqrees  w i th

Two,  Ms.  Back has constructed a cash f low analys is  that

reflects an unfortunate blending of two of these three components'

( the second and the th i rd) .

she has test i f ied that  a  return on equi ty  for  th is  proper ty  is

demonstrated by a sum of  money that  she character izes as , ,equi ty

bui ld-up."  This  is  noth ing more than point ing to  t .he amount  of

principal that has been paid down through the basic process of

making mortgage payments.

She has confused th is  bu i ld-up of  pr inc ipa l  wi th  the concept

of making a profi t  on the investment. They are clearly not the

same thing. This confusion of concepts st.arkly compromises the

value of her expert opinion.

Three,  compounding th is  misunderst .anding,  Ms.  Back does not

of fer  any convinc ing or  p laus ib le  explanat ion for  how such ' ,bu i l_d-

up"  can  be  cons ide red  pa r t  o f  " cash  f1ow. "  The  te rm "cash  f l ow , '

means exact ly  what .  i t  appears to  mean,  i .e .  actual  f low of  cash to

the proper ty  owner .n

More prec isery,  the essence of  cash f low anarys is  s imply
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ref lects  whether  the proper ty  is  current ly  operat ing at  a  l -oss or

a prof i t  and,  i f  so,  how much of  a  prof i t  has resul ted dur ing the

par t icu lar  per iod of  t ime t .hat  is  under  rev iew.

Four ,  Ms.  Back 's  er ror  ( for  purposes of  tax va luat ion in  a de

novo t r ia l )  is  that  her  method of  determin ing whether  there has

been a fa i r r r re turnf l  on egui ty  runs to ta l ly  a foul  o f  the language

in Rock Creek Plaza-Woodner ,  i .e .  the reference to  an I 'annual"

stream of income Lo cover the t.hree component.s.

Back's theory i-s that the question of whether a property has

produced a return on equity can only be answered at the point at

which t.he property is actually so1d. This Court. does not accept

such a not ion.  For  purposes of  tax va luat ion,  ne i ther  a tax

assessor  nor  a t r ia l -  cour t  can wai t  for  the proper ty  to  be so ld.

Instead,  the Cour t  is  ob l igated (pursuant .  to  the teaching of  t .he

Court of Appeals in Rock Creek Plaza-Woodner) to examine whether

the property is capable of producing a future income sLream that

w i l l  y i e ld  a  p ro f i t  o f  some k ind  ( i . e .  a  re t .u rn  to  equ i t y ) .  Thus ,

i f  the proper t .y  is  l i tera l Iy  operat ing at  a  loss dur ing the

par t icu lar  tax year  i tse l f ,  one can scarcely  say that  there has

been a return on equi ty  mere ly  because the mortgage is  be ing paid.

The obl igat ion to  pay the mortgage is  an obl igat ion that .

ex is ts  regard lees of  whether  the proper ty  is  making a prof i t  as an

of f ice bui ld ing.  Borrowing money and paying in terest  for  the

oppor t ,un i ty  t .o  borrow i t  is  a  cosL of  do ing business.  f  t  is  a

contractual  expense.  The repayment  of  the pr inc ipa l  that .  has been

l -oaned  to  the  i nves to r  i s  man i f  es t l v  no t  p ro f  i t .
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Back ' s  t rea tmen t .  o f  t he  cash  f l ow  ana lys i s  makes  no  sense .

Consequent ly ,  her  dec is ion t .o  add "pr inc ipa l  bu i ld-up"  to  the cash

f low tot .a l ly  skews her  capi ta l izat ion raLe.  I t  sure ly  does not

comport  wi th  Rock Creek Plaza-Woodner .  C1ear1y,  her  ra te is  not

high enough to cover al l  of the three components cited therein.

To be sure, since the focus of t .he Court 's at.tentj-on must be

the present  va lue of  the proper ty 's  fu ture income r rs t ream,rr  i t  is

most  d i f f icu l t  to  set  a  present  va lue for  an income st ream i f  the '

worth of the property is dependent. upon the recognit ion of

pr inc ipa l  bu i ld-up as some form of  prof i t .s

There is  yet  another  t roublesome f l -aw in  Back 's  v iew that

pr inc ipa l  bu i ld-up should be considered return on equi ty .  In  her

tr ial testimony, she sought. to justi fy her posit ion by cont.ending

that owners of off ice buildings may not reaIIy care whether the

bui ld ings actual ly  earn a prof i t  so long as the investors have

mortgage in terest  to  deduct  on the j - r  tax returns.  She t r iv ia l - izes

t.he whole concept of investing in off ice buildings for the purpose

of earning money from the rent.al market i tself.  Her testimony on

this point came in t.he context of her assert ion that she employed

a presumpt ion of  a  ten year  "hold ing per iod"  for  th j -s  proper ty .

Mr.  Reynolds,  in  contrast ,  Look the posi t ion that  investors in

of f ice bui ld ing do indeed desi re to  earn a prof i t  and that  they do

genera l ly  i -n t .end to  hold such proper t l -es for  a  per iod of  t ime,

alt.hough he did not attempt to ident. i fy a hard number as an

sEven i f  Back controvers ia l  in t .erpretat ion of  pr inc ipa l  bu i ld-
up were not  a  par t  o f  her  test imony,  there are ample other  bases
upon which to  re ject  her  op in ion as to  va l -ue.
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ca l cu la t i ng  va lue .  On  ba lance ,  he  re jec ted  the  i dea  tha t  an

arb i t rary  per iod of  ten years is  the norm.

I t  is  poss ib le  that ,  when a bui ld . ing is  not  exposed for  sa le

j-n t.he open market, the owner may be content to reap the benefits

of mortgage i-nt.erest deductions as a consolat. ion for lack of profi t

from actual- rentals. However, the mere idea that some invest.ors

may to lerate th is  s i tuat ion dur ing a poor  renta l  market  is  not '

proof that mosL investors enLer t.he off ice building market, for the

prj-mary purpose of acquir ing debt.

The Court. is obligated t.o consider how the property's

real is t ic  va l -ue should appear  to  a wi l l ing buyer  - -  on the date of

valuation, assuming that t.he property is indeed exposed for gale,

absent any unusual pressurec upon either buyer or sel ler.

Ms.  Back ignores t .he core tenet  o f  the lega1 def in i t ion of

estimat.ed market val-ue. The statute and the relevant regulation

both reguire that. the assessor assume that a wil l ing buyer and a

wi l l ing se l ler  are both "seeking to  maximize the i r  ga ins.  "  The

Court  must  do } ikewise.

It is not appropriate to assume or conclude that the owner of

an of f ice bui ld ing (or  the potent . ia l  buyer)  is  maximiz ing gains i f

the investor  mere ly  acqui res the proper ty  for  purposes of  hav ing

int .erest  deduct ions wi th  no reqard to  of f ice renta l  income

i t  se l f  .

In  th is  case,  Lhe Pet i t ioner  has  shown not  on ly  t .ha t

assessment  made by  the  D is t r i c t .  was  f lawed,  bu t  Pet i t . ioner

the

has
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produced competent  ev idence of  the actual  va lue of  t .he i r  proper t .y

by a wel -1-qual i f ied real -  estate appra iser .  There is  no substant . j -a l

bas is  for  re ject ing or  d isbel iev ing Pet i t . ioner 's  exper t  test imony

in th is  case.  Therefore,  i t  w i l l  be accepted.  See Rock Creek

P laza -Woodner ,  L td .  v .  D i s t r i c t .  o f  Co lumb ia ,  su l ) ra ,  466  A .2d  a t

859 .

Mr. Reynolds val-ued the subject property for the tax year

using t.he income approach Lo value. In appraising the propert.y,

Mr. Reynolds was concerned with the actual estimated value. Real

property taxes are reqluired to be based upon the estimated value of

the property as of .Tanuary 1 of the year preced.ing the rax year.

Es t ima ted  marke t  va lue  i s  de f i ned  i n  47  D .C .  S  802 (4 )  ( 1981 )  .  M r .

Reynolds considered the fu l1  va lue of  th is  proper ty  consis tent  wi th

the s tatutory  def  in i t i -on.

As required, Mr. Reynolds considered and reject.ed the ot.her

approaches to  va lue.  The bui ld ing had suf f ic ient  income h is tory  to

a l1ow for  meaningfu l  pro ject ion of  va lue by the exper t . .  The

witness considered the rental- history for the property and made

reasonable pro ject ions about  the fu ture based upon the proper ty 's

per formance.  I t  is  impor tang to  keep in  mind the s t ream of  income

when valuing a commercial property. The met.hodology and rationale

o f  t he  Pe t i t i one r ' s  expe r t  we re  sound .

Pe t i t i one r ' s  expe r t  deve loped  h i s  cap i ta l i za t i on  ra te  by

reference to  t .he market  and by the so-cal led "band of  investment"

technique.  Using th is  technique,  Mr.  Reynolds est j -mated a loan t .o

value rat io ,  the appropr ia te mortgage constant  (der ived f rom the
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in te res t .  raLe ,  amor t i za t i on  and  te rm) ,  and  an  equ i t . y  i ncome ra te .

The  cap i ta l i za t i on  ra te  o f  . 1028 ,  as  deve loped  by  Reyno lds ,  i s

accepted by the Court as being high enough t,o account for the cost

of  the mortgage,  t .he real  estate taxes,  and to  prov ide a fa i r

re turn on equi ty .  Rock Creek Pl -aza-Woodner  Ltd.  Par tnership v .

D is t , r i c t  o f  Co1umb ia ,  sup ra ,  456  A .2d  a t  B5B.

This  case presents a c lass ic  instance of  credi t ing the

testimony of one expert over that. of another. The law is clear

that  , '  [ i ]  n  resofv ing factual  issues presented by conf l ic t ing exper t

test imony,  the t r j -a l -  cour t  is  in  the best  pos i t ion to  evaluate the

exper ts '  qual - i f icat ions,  demeanor ,  exper ience,  reasoning,  and

tes t imony . "  f d .  a t  859  c i t i ng  Des iqne rs  o f  Georqe town  v .  E .C .  Keyes

&  Sons ,  435  A .2d  1280  ,  7 -281 -  (D .C .  1981 )  .  "Thus ,  ds  a  gene ra l

proposi t ion,  when faced wi th  conf l ic t . ing exper t  test imony,  the

tr ial court may credit one expert over t.he other or even disregard

bo th  i n  render ing  i t s  j udgmen t . "  I d .6

fn the instant  case,  there was a c l -ear  choice to  be made in

the fact f ind ing process.  The bet ter  choice was to  accept  the

opinion of Ant.hony Reynolds, based upon his superior logic, his

rel iance upon t.he band of investment technique in deriving his

cap i ta l i za t i on  ra te ,  and  h i s  rea l i s t i c  me thod  o f  i l l us t ra t i ng  the

present  wor th of  the fu ture income st ream for  th is  proper ty .

Mr.  Reynolds was more credib l -e  as a wi tness,  than Ms.  Back.

6" Indeed,  Lhe t r ia l  courL  is  f ree  to  make i t s  own independent
eva lua t ion  o f  the  ev idence;  even when uncont rad ic ted ,  an  exper t ' s
t e s t . i m o n y  i s  n o t  b i n d i n g  o n  t h e  c o u r t . "  I d . ,  c i t i n g  M a n n  v .  R o b e r t
C .  M a r s h a 1 l ,  L t d .  ,  2 2 7  A . 2 d  7 6 9 ,  7 7 1  ( D . C .  1 9 6 7  )  ;  U r c i o l - o  v .  S a c h s ,
6 2  A . 2 d  3 0 8 ,  3 0 9  ( D . C . M u n . A p p .  1 9 4 8 )  .
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in te res t .  ra te ,  amor t i za t i on  and  te rm) ,  and  an  equ i t y  i ncome ra te .

The  cap i t . a l i za t i on  ra te  o f  . 1028 ,  as  deve loped  by  Reyno lds ,  i s

accepted by the Court as being high enough to account for the cost

of  the mortgage,  Lhe real  estate taxes,  and to  prov ide a fa i r

re turn on equi ty .  Rock Creek Plaza-Woodner  Ltd.  Par tnership v .

D is t r i c t  o f  Co lumb ia ,  E t rp rB ,  455  A .2d  a t  B5B.

This  case presents a c l -ass ic  instance of  credi t ing the

t.estimony of one expert. over t.hat. of anoLher. The law is clear

that  ' ,  [ i ]  n  resolv ing factual  issues presented by conf l ic t ing exper t

test imony,  the t r ia l  cour t  is  in  the best  pos i t ion to  evaluate the

exper ts '  qual i f icat ions,  demeanor ,  exper ience,  reasoning,  and

tes t . imony . "  I d .  a t  859  c i t i ng  Des iqne rs  o f  Georqe town  v .  E .C .  Keyes

&  Sons ,  436  A .2d  L280  ,  1 -281 -  (D .  C .  1981)  .  "Thus ,  ds  a  genera l

proposi t ion,  when faced wi th  conf l ic t ing exper t  test imony,  the

tr ial court may credit one expert over the other or even disregard

bo th  i n  render ing  i t s  j udgmen t . "  I d .6

In the instant .  case,  there was a c lear  choice to  be made in

t .he fact f ind ing process.  The bet ter  choice was to  accept  the

opin ion of  Imthony Reynolds,  based upon h is  super ior  log ic ,  h is

rel iance upon the band of investment technique in deriving his

capi ta l izat ion rate,  and h is  rea l is t . ic  method of  i l lus t rat ing the

present  wor th of  the fu ture income st ream for  th is  proper ty .

Mr.  Reynolds was more credib le  as a wi tness,  than Ms.  Back.

6" Indeed,  Lhe t r ia l -  cour l  is  f ree to  make i ts  own independent
evaluat ion of  t .he ev idencei  even when uncontradic ted,  an exper t 's
tes t imony  i s  no t  b ind ing  on  the  cou r t . "  I d . ,  c i t . i ng  Mann  v .  Rober t
C .  Ma rsha l l ,  L t d .  ,  227  A .2d '769 ,  77 I  (D .C .  L967 ) ;  U rc i o l o  v .  Sachs ,
62  A .2d  308 ,  309  (D .C .Mun .App .  1948 )  .



This is  amply demonstrated by the conf l ic t ing s tatements that  she

made regarding Lhe t iming and circumstances under which she had

changed a par t  o f  her  or ig ina l  appra isa l  in  th is  case.  This  aspect

of  her  test imony damaged her  be l ievabi l i ty .  I t  is  d i f f icu l - t  to

discern exact. ly why Ms. Back was not more straightforward about

th is  issue.  The impl icat ion f rom th is  ep isode is  that  she d id not

want  to  acknowledge that  cer ta in  aspects  of  Mr.  Relmolds '  appra isa l

were bet ter  just . i f ied than hers and that .  she wanted to  change her '

own work to counteract t.his fact. The Court. need not engage in

speculat ion on th is  po int  however .  The fact  remains that  she was

not  as d i rect  as she should have been on th is  issue and her

approach d id not  a id  the Respondent  at  a l - I .

The Court duly noted the debate between the two experts on the

subject  o f  the "hold ing per iod.  "  The Cour t  so l ic i ted post . - t r ia1

memoranda on the subject  o f  the s ign i f icance of  the hold ing per iod

on the composi t ion of  the capi ta l izat ion rate.  The p leadings of

a1l -  counsel -  were helpfu l .  For  the sake of  brev i ty ,  the Cour t  wi l l -

not  here in repeat .  the fu l I  content  o f  those p leadings.  I t  suf f ices

to say that  the arguments of  the Pet . i t ioner  were more persuasive.

Essent . ia l1y,  whi le  being carefu l -  not  to  regard t .hese p leadings

as addi t . ional ,  unsworn exper t  tesLimony,  the Cour t  agrees wi th  the

log i c  o f  t he  Pe t i t i one r ' s  a rgumen ts .

The  upsho t  o f  t he  Pe t i t i one r ' s  con ten t i on  i s  t ha t  any  i nves to r

may indeed have in  mind a hold ing per iod that  is  id iosyncrat ic  t .o

that  par t icu lar  investor .  Nonetheless,  i t  is  not  appropr ia te for

the Cour t  to  use an arb i t rary  hold ing per iod of  ten years in  i ts  de
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novo determinat ion of  va lue for  one par t . icu lar  proper ty .  The

statutory def in i t ion of  est imated market  va lue requj - res the Cour t

to rely upon what wourd occur in an open market, wj-th nothing

strange or arbitrary golng on. The appraisal performed by Mr.

Reynolds has accomplished that much. The appraisal performed by

Ms .  Back  has  no t .

over  a l l ,  th is  was not  a  crose case.  Accord ingly ,  the cour t

f i nds  tha t  t he  marke t  va rue  o f  t he  sub jec t  p rope r t y  i s  g31 ,300 ,000

as of ,January 1, L987 .

An al l-ocation must be made between land and improvements. 4?

D .c .  S  821 (a ) .  Hav ing  no  qua r re l  w i t h  t he  D i s t r i c t , s  o r i g i na l

a l - locat ion of  land va lue,  Mr.  ReynoJ-ds accepted the a l l -ocat j -on as

made by the Distr ict as supported by the ot.her evidence t.hat he

examined.  For  Lax year  1998,  the t .o ta l  varuat . ion as of  the

va lua t i on  da te  o f  Januayy  L ,  L9g7  was  $31 ,300 ,  000 ,  w i t h  $17 ,  5gB ,19 i_

a l l - oca ted  to  the  improvemen ts  and  g13 ,211 ,809  a l l oca te4  to  the

l -and.

Having accepted the f inding of val-ue as det.ermined by the

Pet i t i -oner 's  appra iser ,  the Cour t .  must  red.uce the assessment  in

accordance therewi th.  A refund shal l -  be ordered.

For the f oregoing reasons, i t  is by the court ,  this IL

day of  ,January,  !99 ' l  ,

ORDERED, ADifgDcED Af.ID DECREED as fol_]ows:

1.  That  the est imated market  va l -ue of  Lh is  subject  proper ty

was  $31 ,300 ,000  f o r  t ax  yea r  1989 ,  o f  wh i ch  $13 ,711 ,g09  i s

a t t r i bu ted  to  t . he  l and  componen t  and  $17 ,  5gg ,  191  to  the
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r-mprovement.s ,.

2  -  That  the assessment  record cards for  the proper ty

mainta ined by the Dis t r ic t  o f  Col -umbia sha1l  be adjust .ed to  ref lect

the values determined by the Court in this order;

3.  That  the Respondent  shal - l  re fund to  Pet . i t ioner  any excess

taxes co l lected for  tax year  19Bg resul t . ing f rom assessed values

used as the basis  for  such t .axes which exceed those determined by

th i s  o rde r ;

4 - That. the entry of decision shalI be withheld pending

submission of a proposed f inal order under the provisj-ons of t .he

Super ior  Cour t  Tax Rules.

c c :  G i - I b e r t  H a h n ,  J r .  ,  E s g .
T a n j a  H .  C a s t r o ,  E s q .
Amram and Hahn,  p .C.
S u i t e  5 0 1
8 1 5  C o n n e c t i c u t  A v e n u e ,  N . W .
W a s h i n g t o n ,  D . C .  2 0 0 0 G

, J o s e p h  F .  F e r g u s o n ,  E s g .
Ass j -s tan t  Corpora t ion  Counse l
Room 5N75
4 4 1 ,  4 t h  S t r e e t ,  N . W .
W a s h i n g t o n ,  D . C .  2 0 0 0 0 1
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SUPERIOR COURT OF THE DISTRICT OF CO

TAX DIVISION llnp 11 .r'txn IU J U6 fll ,gl
NEW YORK LIFE INSURANCE CO. z , r, , r.-;T';:'\'f\ 

Lr.' '\|J\rrw\vs : r0dry.$ri,i,tilf[rll,
:

Petitioners

v.

DISTRICT OF COLUMBIA

Tax Docket No. 4079-88

Respondent

ORDER

This case cuune on to be heard before the Court on July 18, 1995. Upon the

Petition filed herein, as amended, the stipulations between the parties and upon

consideration thereof and the evidence adduced at trial, the Court having entered

its Memorandum Opinion and Order filed January 2,1997, it is by the Court this

( $^a^v ot %42y'L- ,LssTherebv

1. ORDERED. ADruDGED and DECREED that the correct estimated

value for lot 46 in square 250, the subject property, is determined to be as follows:

Tax Year 1988
Land
Improvements
Total

13,711,809
17,588,191
31,300,000

2. ORDERED, that Respondent be and hereby is, directed to reduce the

assessment on lot 46 in square 250 for purposes of District of Columbia real estate

taxes for Tax Year 1988 from $33,661,876 to $31,300,000 consisting of $13,711,809

for the land and $17,588,191 for the improvements.



3. ORDtrRtrD, t irat thc. f tesponclctrt bt '  alr( l  ht ' t ' t 'by is, cl irccted to refir lcl

to Petit ioner Tax Year 1988 real estate taxes on lot 46 in square 250 in the amount

of $47 ,946.08 with interest from March 31, 1988 to the date of refund, at the rate of

six (6) percent per annum, the statutory rate as provided by law.

i i  copies to:

Gilbert Hahn, Jr., Esq.
Tanja H. Castro, Esq.
Amram and Hahn, P.C.
Suite 1100
Washington, D.C. 20006

Joseph F. Ferguson, Jr., Esq.
Assistant Corporation Counsel
D.C. Office of Corporation Counsel
441 Fourth Street, N.W.
6N75
Washington, D.C. 20001


