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Petit ioners and Respondent, t .hrough undersigned

counsel ,  respect fu l ly  move th is  Cour t ,  pursuant  to  the

Court 's  February 2,  1998 Memorandum Opin ion and Order  in  th is

case and Super ior  Cour t  Tax Rule 1-5,  to  enter  an Order  in  the

form attached hereto, or j-n such other form as the Court may

deem appropr ia te,  and to  enter  judgment  in  th is  case.  In

suppor t  thereof ,  the par t ies s tate as fo l - lows.

1.  In  th is  CourL 's  February 2,  1998 Memorandum Opin ion

and Order, t .he Court ordered that entry of judgment be

withheld in t.his case pending submission, within 1-4 days, of

a proposed order under the provisions of Superior Court Tax

Ru le  15 .

2.  Therefore,  Counsel  for  Pet j - t ioners and Respondent

respect fu l ly  submiL the at tached proposed order  pursuant  to

Superior Court Tax Rule 15 set.t ing out computations in

accordance wi th  the Cour t 's  determinat ion of  t .he issues in

this case and showing the amount of tax refund due

Pe t i t i one rs .



3. The part. ies are in agreement as to the computatj-ons

reflected on the att.ached order and the f igrrres shown are in

accordance wi th  the Cour t ,s  f ind ings and concl -us ions set

forth in the February 2, 1-998 Memorandum Opinion and Order.

Fur ther ,  the par t ies move th is  Cour t  to  order  a l l  tax refunds

in these consol idated cases to  be made to Mid-Ci ty  Investment

Company, the name of the entity under which Petit ioners

L ransac t  bus iness .

$IHEREFORE, Petit ioners and Respondent respectful ly

move th is  Cour t  to  enter  an Order  in  th is  case in  the form

at tached hereto or  in  such other  form as the Cour t  deems

appropr ia te and to  enter  judgnnent  in  th is  case.

Respect fu l ly  submi- t ted, R e s p e c t f u l l y  s u b m i t t e d ,

WILKES. ARTTS. HEDRICK & LA}IE

CHARTERED

J r .
on Cou

.w.
5th F loor  Nor th
Wash ing ton ,  D .C .
(202 )  727 -6240

Attorney for Respondent

el-

20001

h[F.  Fergr lso
ist.ant Corpor' 4 I  

4 t h  S t r e e t ,

Stanl-e YF in
231,23

A .  C a m a l i e r ,  I I I
9 5 7 3 r 6



Bar  No .  4L5073

L666  K  S t ree t ,  N -W.
Sui te  t200
Wash ing ton ,  D .C .  2OO06
(202 )  4s7 -7800

At torneys for  pet i t ioners

#77543

I
I

I

I
I

I
I

I
I
l
I
i

I

I

I

I

i



IN TEE SUPERIOR COI'RT OF :nEE DISTRTCT OF COLUI.TBIA
TAX DIVISION

W I L L I A M  B .  W O L F ,  J R .  ,  e t  d I  . ,

PeL i r i one rs ,

\ r Tax  Docke t  Nos .  4055 -BB
(Gardner ,  J .  )  4L95-89

4458 -90
4179 -9 l -DISTRICT OF COLUMBIA

Respondent.

ORDER

This case came before the Court in January, June and

Sep tember ,  L994 .  Upon  the  Pe t i t i ons  f i l ed  he re in ,  t he

st ipu lat ions between the par t ies and upon considerat ion

thereof ,  the ev idence adduced at  t r ia l  and the appl icable

Iaw, the Court having entered its Memorandum Opinion and

Order  f i l ed  Februa ry  2 ,  1998 ,  i t  i s  by  the  Cour t  t h i s

day of , I99B hereby

1.  ORDERED, that  RespondenLrs Mot ion for  Summary

Judgment  in  Tax Docket  No.  4056-88 be and hereby is  Granted;

and

2. IT IS FURTHER ORDERED, that Respondent be and

hereby is ,  d i rected to  reduce the assessment  on Lots  2 and 3

in Square 1-64 for  purposes of  Dis t r ic t  o f  Columbia real

es taLe  t axes  f o r  Tax  Yea r  1989  f r om $27 ,090 ,92L  t o

$20  ,21 -5 ,  000 ,  cons i s t i ng  o f  $1 -5 ,  133  ,  151  f  o r  t , he  l and  and

$5 ,08L ,B49  fo r  t he  improvemen ts ;  and



3. FIIRTEER ORDERED that t.he Respondent be and hereby

is ,  d i rect .ed Lo refund to  Pet i t ioners Tax Year  1-989 real

estate taxes on Lots 2 and 3 in Square L54 in the amount of

$139 ,581 - -20  w i t h  i n t e res t  t . he reon  f r om March  31 ,  1989 ,  t o  t he

date of refund, dt the rate of six (6) percent per annum, the

statutory  rate as prov ided by law.

4. IT IS FURTHER ORDERED, that Respondent be and

hereby is ,  d i rected to  reduce the assessment  on Lots  2 and

j -n Square L64 for  purposes of  Dis t r ic t  o f  Columbia real

es ta te  t axes  f o r  Tax  Yea r  1990  f r om $24 ,165 ,000  t o

$2O,731 ,000 ,  cons i s t i ng  o f  $19 ,655 ,425  f o r  t he  l and  and

$1 ,065 ,574  fo r  t he  improvemen ts ;  and

5. FURTHER ORDERED, that the Respondent be and hereby

i s ,  d i rec ted  to  re fund  to  Pe t i t i one rs  Tax  Year  1990  rea l

estate taxes on Lots 2 and 3 in Square L64 in the amount of

$69 ,710 .20  w i t h  i n t e res t  f r om March  30 ,  1990  t o  t he  da te  o f

refund,  d t  the rate of  s ix  (6)  percent .  per  annum, the

statut.ory rate as provided by law.

5. fT IS FURTHER ORDERED, that Respondent be and

hereby is ,  d i rected to  reduce the assessment  on Lots  2 and 3

in Square 1-64 for  purposes of  Dis t r ic t  o f  Columbia real -

es ta te  t axes  f o r  Tax  Yea r  1991 -  f r om $23 ,813 ,000  t o

$18 ,270 ,000 ,  cons i sc i ng  o f  $17 ,869 ,887  f o r  t he  l and  and

$400,11-3 for  t .he improvements;  and

7 - FURTHER ORDERED, t.hat the Respondent be and hereby

is ,  d i rected to  refund to  Pet . i t . i -oners Tax Year  L99] .  reaf
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^ est.at.e taxes on Lots in Square ]-64 in t,he amount of

$ l -19 ,L74 .50  w i th  i n t . e res t  f rom March  29 ,  1991  to  t . he  da te  o f

refund, dt t .he rate of six (5) percenL per annum, the

statutory rat.e as provided by law.

8. FURTHER ORDERED, that, ds agreed between the

par t ies,  the Cl -erk  of  the Tax Div is ion shal l  issue a l l  re fund

vouchers and Respondent shall  issue al l- refunds in the name

of Mid-City Investment Company, as the name of the entity

under  whi -ch Pet i t ioners Lransact  bus iness.

Judge Wendel l  P.  Gardner ,  Jr .

Cop ies  t o :

Joseph  F .  Fe rguson  ,  J t  .
Ass is tant  Corporat ion Counse}
441 ,  4 th  S t ree t ,  N .  W.
5th F loor  Nor th
Wash ing ton ,  D .C .  20001

Stan ley  J .  F ineman ,  Esq .
WILKES, ARTIS,  HEDRICK & LANE
CIIARTERED
1 ,666  K  S t ree t ,  N .  W.
Su i te  t -100
Wash ing t .on ,  D .C-  20006
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Superior Court  of  the Distr ict  of

Tax Divis ion
.. ' t

I

I

Wi l l i an  B .  Wo I f ,  S r . ,
Pe tL t i one r ,

e t  a I ,

v .

Dis t r ic t  o f  Co1umbia,
Reepondent.

Tax  Docke t  Nos .4055 -88
419s -89
4458  -  90
477  9  -9L

Memorandurn Opinion and Order

Th i -s  mat te r  came before  the  Cour t  fo r  t r ia l_  uDon a

pet i t ion  fo r  a  par t ia l  re fund o f  rea l  p roper ty  Laxes  fo r  Tax

Y e a r s  1 9 8 8 ,  1 9 8 9 ,  1 9 9 0 ,  a n d  1 9 9 1 .  T h e  p a r t i e s  f i l e d

s t ipu la t ions  pursuant  to  Ru le  11  (b )  o f  the  Super io r  Cour t

T a x  R u l e s .  U p o n  c o n s i d e r a t i o n  o f  t h e  s t i p u l a t i o n s ,  t h e

e v i d e n c e  a d d u c e d  a t  t r i a l ,  t h e  a p p l i c a b l e  1 a w ,  a n d  h a v i n g

r e s o l v e d  a l I  q u e s t i o n s  o f  c r e d i b i l i t y ,  t h e  C o u r t  m a k e s  t h e

f o l l o w i n g  f i - n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w .

F ind ings  o f  Fac t

1 .  P e t i t i o n e r ,  W i l l i a m  B .  W o l f ,  J r .  e t  a ]  , !  t h e

g e n e r a l  p a r t n e r s  o f  a  l i m i t e d  p a r t n e r s h i p  k n o w n  a s  M i d C i t y

Inves tment  Company,  a re  lega l l y  ob l iga ted  to  pay  a l l  rea l

' These matters were originally brought in the name of William B. Wolf, Sr., et al.
However, upon the entry of a suggestion of death, the matters have been carried in the
nanle of the remaining general partners of the limited partnership.



es ta te  taxes  assessed  aqa ins t

Pet . i t ioner  owns the land and

1001  Connec t i cu t  Avenue ,  N .W.

Lot.s 2 and 3 in Ssuare L64

improvemenLs thereon known as

,  s i t ua ted  i n  t he  D i s t r i c t  o f

Columbia.  The tax in  controversy is  a  rea l  estate tax

assessed  aga ins t  sa id  Lo ts  2  an  3 ,  i n  squa re  164 ,  and

improvements thereon (known as the "subject  proper ty , ' )  for

T a x  Y e a r s  1 9 8 8  ,  l - 9 8 9 ,  1 9 9 0  ,  I 9 9 I .  T h e s e  c a s e s  w e r e

conso l i da ted  fo r  pu rposes  o f  t r i a1 .

2 .  The  sub jec t  p rope r t y ,  do  o f f i ce  bu i l d i ng  a t  1001

Connec t r cu t  Avenue ,  N .W. ,  Squa re  L64 ,  Lo t s  2  and  3 ,  i s  a

c o r n e r  s i t e  i n  t h e  h e a r t  o f  t h e  C e n t r a l  B u s i n e s s  D i s t r r c c .

I t s  l o c a t i o n  a t  t h e  i n t e r s e c t i o n  o f  C o n n e c t i c u t  A v e n u e  a n d  K

S t r e e t  i - s  c o n s i d e r e d  o n e  o f  t h e  b e s t  l o c a t i - o n s  i n  t h e  c i t v .

The s i - te  conta ins  a  twe lve-s to ry  and basement  leve l

c o m m e r c i a l -  o f  f  i c e  b u i l d i n g  w i t h  t w o  l e v e l - s  o f  r e t a i l  s p a c e .

O v e r a l l ,  t h e  b u i l d i n g  h a s  l - 4 8 , 5 2 8  s q u a r e  f e e t  o f  g r o s s

b u i l d l n g  a r e a  a n d  a p p r o x i m a t e l y  L 3 8 , 4 9 9  s q u a r e  f e e t  o f  n e t

r e n t a l  a r e a .  T h e  l a n d  i s  d e v e l o p e d  t o  i t s  h i g h e s t  a n d  b e s t

n a r i  n r l  : n r l

The  bu i l d ing  was  cons t ruc ted  i n  t he  1952-1953

h a s  n e v e r  b e e n  r e n o v a L e d .  f n  I 9 7 I ,  t h e

Washington Metro Area Transi t  Author i ty  purchased an



easement  on the proper ty  for  fa i r  market  va1ue.  This

easement  reduced the amount  of  avai lab le reta i l  sDace and

lowered the fa i r  market  va lue due to  the increased costs  of

cons t ruc t i on  on  the  sub jec t  p rope r t y .

4 .  Fo r  each  o f  t he  assessmen ts  a t  i . ssue  be fo re  the

Cour t ,  Pe t i t i one r  f i l ed  an  admin i s t ra t i ve  appea l  w i th  the

Board of Equal izati-on and Review (BER) .

T a x  Y e a r  1 9 8 8

1 9 8 9

1 9 9 0

1 9  9 1

Appea l  f  j - Ied  w i th  BER.  Board  sus ta ined
t h e  D e p a r t m e n t ' s  a s s e s s m e n L .
A p p e a l  f i l e d  w i t h  B E R .  B o a r d  i n c r e a s e d
t h e  a s s e s s m e n L  f r o m  $ 2 4 , I 2 7 , 0 0 0  t o
A 4 -  n n n

+ z t t v u u r u L . , u .

A p p e a l  f i l e d  w i L h  B E R .  B o a r d  s u s t a i n e d
t . h e  D e p a r t m e n L ' s  a s s e s s m e n t  .
A p p e a l  f i l e d  w i t h  B E R .  B o a r d  s u s t a i n e d
t h e  D e o a r t m e n t ' s  a s s e s s m e n t  -

F o r  e a c h  y e a r ,  t h e  P e t i t i o n e r  t i m e l y  p a i d  t h e  t a x e s  a n d

t i m o l r r  f i ' l o d  f n r : n  a n n o a l

5 .  A t  t r i a l ,  P e t i t i o n e r  p r e s e n t e d  t h e  t e s t i m o n y  o f

M r .  W i l l i a m  B .  W o l - f ,  J r .  r e g a r d i n g  T a x  Y e a r  1 9 8 8 ,  a n d  f o r

y e a r s  1 9 8 9 - 7 9 9 I ,  M r .  W i I I i a m  B .  H a r p s  t e s t i f i e d  a s  a n  e x p e r t

w i t n e s s  o n  b e h a l f  o f  t h e  P e t i t i o n e r .  T h e  R e s p o n d e n t

p r e s e n t e d  t h e  D e p a r t m e n t ' s  t a x  a s s e s s o r s  t o  t e s t i f y

c o n c e r n i n g  t h e i r  a s s e s s m e n t ,  i . e .  M r .  J a m e s  C o n w a y  f o r  1 9 8 8 ,

M r .  P h i l i p  S .  A p p e l b a u m  f o r  T a x  Y e a r s  1 9 8 9  a n d  1 9 9 0 ,  a n d  M r .

Lar rv  Hovermale  fo r  Tax  Year  1991" .  In  add i - t ion  to  the



test imony of  the assessors ,  the Respondent  presented the

exper t  test imony of  Ms.  Sandra Al1en regard ing the fa i r

market  va lue of  the subject  proper ty  for  a l - l  tax years in

ques t r ron .

6 .  The  w i tnesses  p resen ted  tes t imony  i n  suppor t  o f

the  fo l l ow ing  op in ions  o f  va lue :
Pet i t ioners Respondent

1988  $15 ,507  , 450  $2 I , r 48 ,2 ' 72  -$22 ,243 ,200
1989  i r g ,7 ' 70 ,000  $23 ,L37 ,500  -$24 , r27 ,000
1990  $18 ,840 ,000  $24 , I 42 ,000  -$24 ,155 ,  OOO
1991  $18 ,270 ,000  $23 ,913 ,400  -$23 ,993 ,000

7 .  Fo r  a l -1  yea rs  i n  ques t i on ,  bo th  pe t i t i one r  and

Respondent  agree that  t .he mass appra i -sar  approach should be

used to evaluate the proper ty .  This  approach encompasses

the  th ree  recogn ized  techn iques  to  va l_ue  p rope r t y :  1 )  cos t

o f  rep lacemen t ;  2 )  comparab le  sa les  o f  s im i l a r  p rope r t i es ;

and  3 )  cap j - t a l i za t i on  o f  i ncome.  O f  t hese  th ree ,  bo th

pa r t i es  a l - so  ag ree  tha t  t he  cap i ta l  i zaL ion  o f  i ncome

approach i -s  the most  appropr ia te procedure to  der iwe fa i r

marke t  va lue .  Fo r  t h i s  p rocedure ,  t he  app ra i se r  f i r s t

de te rm ines  the  ne t  ope ra t i ng  i ncome o f  t he  p rope r t y .  Th i s

f igure is  equal  to  a proper ty 's  gross income minus expenses

T h e  n e t  o p e r a t i n g  i n c o m e  i s  t h e n  d i v i d e d  b y  a  c a p i t a l i z a t j - o n

r a t e .  o n e  m e t h o d  t o  d e t e r m i n e  t h e  c a p i t a l i z a t i o n  r a t e  i s  t o

f ind the percentage rate that .  a l - Iows the taxpayer  to



recover  enough income annuar ly  to  pay the mortgage,  to

obta in fa i r  re turn on taxpayers '  equi ty  in  the proper ty ,  and

to  pay  rea l  es taLe  taxes ,  bu t  t he re  a re  oLher  me thods .

T a x  Y e a r  1 9 8 8 :

A t  t h e  c r o s e  o f  p e t i t i o n e r ' s  c a s e - i n * c h i e f ,  d u r i n g  t h e

t r ia l  w i thout  a  ju ry ,  the  Respondent  moved fo r  judgment  as  a

mat te r  o f  law on Lhe grounds tha t  the  pe t . j . t j_oners  fa i led  to

c a r r y  t h e i r  b u r d e n  o f  p r o v i n g  t h e  D e p a r t m e n t , s  a s s e s s m e n t

i n c o r r e c t  o r  i - l 1 e g a I .  A t  t h a t  t i m e  t h e  C o u r t  t o o k  L h e

mot  j -on  under  adv isement .  The Cour t  now gran ts  th is  mot  j -on

for  judgment .  as  a  mat te r  o f  law and renders  judgment  rn

f a v o r  o f  t h e  R e s p o n d e n t  f o r  T a x  y e a r  1 9 g g .

U n d e r  R u l e  5 2  ( c )  o f  t h e  D i s t r i c t  o f  C o ] u m b i a  C o u r c

Ru l ,es ,  a  Cour t  may gran t .  such a  mot ion ,  " r f  dur inq  a  t . r ia l

w i thout  a  ju ry  a  par t .y  has  been fu1 ly  heard  on  an  issue and

t h e  C o u r t  f  i n d s  a g a i n s t  t h e  p a r t y  o n  t h a t  i s s u e . , ,  S u p e r .  c t .

C i v .  R .  5 2 ( c )  .  T h e  p r o p e r  s t a n d a r d  i s  i - f  ' . t h e r e  i s

r n s u f f i c i e n t  c r e d i b l e  e v i d e n c e  t o  s u s t a i n  e a c h  e l e m e n t  o f

p r a i n t i f f ' s  c l a i m  j u d g m e n t  f o r  t h e  d e f e n d a n t  i s

j u s t i f  i a b l - e . "  K e a r n s  v .  M c N e i l l  B r o s .  M o v i n g  a n d  s t o r a g e

C o . .  r n c . ,  5 0 9  A . 2 d  r r 3 2 ,  1 1 3 5  ( D . c .  1 9 8 5 )  ( c i t i n g  M a r s h a l l



v .  D i s t r i c t  o f  Co lumb ia ,  391  A .2d  L374 ,  L379  (D .C .  1 ,978 ) .  A

judgment  as a mat ter  o f  l -aw under  Rule 52(c)  is

subs tan t i a l l y  d i f f e ren t  f rom a  d i rec t .ed  ve rd i c t  i n  a  j u ry

t r i a l  .  UnL ike  a  d j - rec ted  ve rd i c t ,  t h i s  Cour t  i s  no t

requ i red  to  " take  p la in t i f f ' s  ev idence  as  t rue ,  d raw

reasonab le  i n f e rences  i n  p l a i n t i f f ' s  f avo r ,  o r  l im i t

eva luaL ion  o f  t . he  ev idence  to  l ega1  su f  f  i c i ency . "  Kee fe r  v .

Kee fe r  and , Johnson .  I nc .  351  A .2d  7 ' 72  (D .C .  I 916 ) .

The  ru le  i n  rea l -  es ta te  tax  assessmen t  cases  r s  f i rm ly

establ - ished that  the taxpayer  has the burden of  prov ing an

assessmen t  i s  i - nco r rec l  o r  i - 1 lega l ,  no t  mere l y  t ha t

a l t e rna t i ve  me t .hods  ex i s t  q i v inq  a  d i f f e ren t  resu l t .

S a f e w a v  S t o r e s  v .  D i s t r i c t  o f  C o l u m b i a ,  5 2 5  A . 2 d  2 0 ' / ,  2 I T

( D . C .  7 9 8 1 ) ;  B r i s k e r  v .  D i s t r i c t  o f  C o l u m b i a ,  5 1 0  A . 2 d  1 0 3 7

( D . C .  1 9 8 6 ) ;  R e s p o n d e n t  a r g u e s  t h a t  t h e  P e t i t r o n e r  f a i l e d  t o

produce a  su f f i c ien t  amount  o f  ev idence to  suppor t  the

c r i t i c a l  e l - e m e n t  i n  t h e  c ] a i m  t h a t  t h e  a s s e s s m e n t  w a s

e r r o n e o u s .  D u r i n g  t h e  t r i a l -  f o r  T a x  Y e a r  1 9 8 8 ,  t h e

P e t i t i o n e r s  p r e s e n t e d  o n l y  o n e  w i t n e s s ,  t h e  o w n e r  o f  t h e

p r o p e r t . y ,  W i l l - i - a m  W o l f  ,  J r .  M r .  W o l f  i s  n o t  a n  e x p e r t  i n

r e a l ,  e s t a t e  a p p r a i s a l - ,  a n d  h i s  t e s t i m o n y  s i - m p l y  c o v e r e d  h i s

r n n r : . i  e r l  m a t -  [ 6 d 9 .  T h e  a S S e S S O f  f O f  t h e  l ) e n a r f  m e n l -  r ] i d  n O t* -Y11 '



t es t . i f y  du r ing  the  Pe t i t i one rs '

argue that  the test imony of  Mr.

evidence Lo overcome the burden

ag rees .

case .  The  Responden t ,  s

Wo l f  i s  i nsu f f i c i en t  as

a f  n - a n F
v !  l / r v v ! This Cour t

As ment ioned above,  th is  Cour t  is  not  requi red to  v iew

Mr .  WoI f  ' s  ev idence  i n  t . he  l i gh t  mos t  f avo rab le  to  the

Pe t i t i one rs .  As  the  p r i nc ipa l  owner  o f  t he  sub jec t

proper ty ,  he was nej - ther  presented as an exper t  wi tness nor

a c c e p t e d  a s  o n e .  M r .  W o l f  n n l r r  n € f o r a r l  t e s t i m o n y  o n  h r s

appra isa l  methods,  which,  under  normal  c i rcumstarrces,  are

i n s u f f j - c i e n t  t o  o v e r c o m e  t h e  a s s e s s m e n t , s  p r e s u m p t i o n  o f

v a l i d i t y .  T h i s  i s  e s p e c i a l l y  t r u e  w h e n  t h e  w i t n e s s  h a s  a

f i n a n c i a l  i - n t e r e s t  i n  t h e  o u t c o m e  a s  p e t i t i o n e r  d o e s  h e r e

I n  s o m e  s l t u a t i o n s - - s u c h  a s  a  m a t h e m a t i c a l  m i s t a k e  o r  a

c l e a r l y  w r o n g  c h o i c e  o f  a p p r a i s a l  m e t h o d s - - a n  e r r o r  i n  t h e

a s s e s s m e n t  w i l l  b e  s o  o b v i o u s  t h a t  M r .  W o I f , s  t e s t i m o n r z

w o u l - d  h a v e  s u f  f i c e d .  H o w e v e r ,  i n  a  c a s e  s u c h  a s  t h i s .  a

c r e d i b l e  w i t n e s s  m u s t  b e  a b l e  t o  e x p ] a i n  t h e  D e p a r t m e n t ,  s

a s s e s s m e n t ,  p o i n t i n g  o u t  c r i t i c a l  e r r o r s  a n d  t h e i r

r e l - e v a n c e .  M r .  W o I f  d o e s  n o t  m e e t  t h i s  s t a n d a r d ,  n o r  w a s

his  test imony persuasive enough to overcome Lhe burden



Hav ing  fu l I y  hea rd  the  Pe t i t i one rs '  t es t imony

concern i -ng the Depar tment 's  or ig ina l  assessmenL and f ind ing

that  they have not  produced suf f ic ient  ev idence to  s4rr r r  fhc

burden of  proof ,  the Cour t  f inds for  the Respondent  for  Tax

Yea r  1988 .

Tax  Year  1989

Respondent'e Motion for i ludgment as a Matter of Law Denied.

A t  t he  c lose  o f  t he  second  t r i a l ,  conce rn ing  Tax  Years

1989-1991 ,  Responden t  aga in  moved  fo r  a  j udgmen t  as  a

ma t te r  o f  l aw  unde r  Ru Ie  52 (c )  .  Un l - i ke  t he  f i r s t  t r i a l ,

Pet i t ioner  of fered as ev idence the test i -mony of  an exper t

w i tness  
i  

W l l l i am B .  Harps .  Dur j -ng  Mr .  Harps '  t es t imony ,  he

d iscussed  no t  on l y  h i s  i ndependen t  app ra i sa l ,  bu t  a l so  h i s

conce rns  rega rd ing  the  Depar tmen t ' s  assessmen t .

I n  th i s  mo t ion  fo r  j udgmen t  as  a  ma t te r  o f  1aw,  the

Respondent 's  argument  rests  upon the assumpt ion that  in

order  to  prove an assessment  wrong,  Pet i t ioner  must  present

ev idence deta i l inq not .  on l -v  what  the assessor  d id  in

appra is ing the proper ty ,  but  a lso why those choices were

made .  On ly  then ,  a f te r  d i scuss ing  the  ra t i ona l  o f  t he

assesso r  can  the  Cour t  f i nd  tha t  t he  assessmen t  i s  f l awed .

The Respondent  argues that  the Pet i t ioner  has been fu l ly



heard  on  the  i ssue  o f  t he  assessmen t ,  and  s ince  they  fa i l ed

to  p roduce  ev idence  o f  t he  assesso r ' s  ra t i ona l ,  t hey  have

fa i l ed  to  p roduce  su f f i c i en t  c red ib le  ev idence  to  a l f ow  a

Cou r t  t o  f i nd  i n  t he i r  f avo r .  Supe r .  C t .  R .  52 (c ) .  I n

deny ing  th i s  mo t ion  fo r  j udgmen t  as  a  ma tLe r  o f  }aw ,  t h i s

Cour t  f i rs t  re jects  the Respondent 's  argument  that  the error

in  quesLion requi res the test . imonv and rat ional  o f  the

a s s e s s o r  f o r  s u f f i c i e n t  p r o o f Second ,  t h i s  Cour t  f i nds

that  the test imonv of  the

s ta t i ng  the  assessmen t  was

the re fo r  a re  su f f l c i en t  t o

Pe t i t i one rs '  expe r t  w i tness

excessi -ve and h is  reasons

overcome the burden of proof in

demonstrat ing thaL the assessment .  is  incorrect .

The Respondent  concedes that  some errors are so

fundamen ta l  t ha t  t he  assesso r ' s  ra t i ona l  i - s  no t  necessa ry ,

such  as  a  m is take  i n  ca l cu la t i on ,  oy  exc lud ing  l eg i t ima te

e x p e n s e s .  T h e  R e s p o n d e n L ' s

fa i l -s  to  take  i -n to  account

l i s t  o f  v i s i b l e  f l a w s ,  h o w e v e r ,

r e l e v a n t  c a s e s  a n d  s t a t u L e s .  F o r

exampl -e ,  dD assessment t ha t  assesses  the  p rope r t y  w i thou t

l -eases could be found void bv theconsider ing the current

Cour t  wi thout .  requi r ing an explanat ion f rom the assessor

This  Cour t  mav f ind that  an assessment  is  inval id  i f  the

cap i ta l i za t i on  ra te  fa i l s  t o  p rov ide  a  fa i r  re tu rn  fo r  t he



i nves t .o rs .  Rock  Creek -Woodner  v .  D i s t . r i c t  o f  Co lu rnb ia ,  456

A .2d  8s7  (D .C .  1983 ) .

In  the  p resen t  case ,  t he  Pe t i t i one rs  con tend  t . ha t  t he

assessor  erred by not  inc lud ing the va lue of  the current

l eases  i n  t he  assessmen t .  I f  t he  Pe t i t i one rs  mee t  t he

burden of  proof  ,  th is  Cour t  coul -d then rc- ianf  rha

Depar t .men t ' s  app ra i sa l  f o r  t . ha t  t ax  yea r .

The Respondent 's  a l -so  main ta in  tha t  judgment  as  a

mat te r  o f  l -aw shou ld  be  gran ted  on  grounds tha t  the

P e t i t i o n e r  h a s  f a i l e d  t o  p r o d u c e  s u f f i c i e n t  e v i d e n c e  e v e n

w i t h  t . h e  e x p e r t  t e s t i m o n y .  T h i s  a r g u m e n t  i s  a l s o  r e j e c t e d .

D u r i n g  t h e i r  c a s e - i n - c h i e f ,  t h e  P e t i t i o n e r s  p r e s e n t e d  t h e

t e s t i m o n y  o f  W i l l i a m  B .  H a r p s  a s  a n  e x p e r t  a p p r a i s e r .  M r .

H a r p s  h a s  b e e n  l o n g  r e c o g n i z e d  a s  a n  e x p e r t  i n  t h i s  f i e l d  i n

both  D i -s t r i c t  o f  Co lumbia  and Marv land loca ]  and federa l

cour ts ,  and was prev ious ly  Pres ident .  o f  the  Appra isa l

I n s t i t u t e .  A l t h o u g h ,  t h e  t e s t i m o n y  o f  a n  e x p e r t  w i t n e s s  i s

no t  b ind ing ,  the  Cour t  may no t  a rb i - t ra r i -1y  d is regard  or

r e j e c t  s u c h  t e s t i m o n y .  R o c k  C r e e k  P l a z a - W o o d n e r  L t d .  v .

D i s t r i c t  o f  C o l u m b i a ,  4 6 6  A . 2 d  8 5 7  ( D . C .  1 9 8 3 )  ( c i t i n g  M a n n

v .  R o b e r t  C .  M a r s h a l l .  L t d . ,  2 2 ' 7  A . 2 d  1 6 9  ( D . C .  L 9 6 l ) .
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The Cour t  f inds no appropr ia te grounds for  re ject ing

Mr .  Harps '  t es t imony .  H is  me thod  i n  app ra i s ing  the  sub jec t

p rope r t y  i s  no t  pe r  se  i I 1ega l  and  qu i te  s im i l a r  t o  t he

techn ique  he  used  i n  wo l f  v .  D i s t r i c t  o f  co rumb ia ,  6 !1  A .2d

44  (D .c .  1992 )  -  r n  add i t i on ,  Mr .  Ha rps  ca l cu la ted  h i s

capj - ta lLzaLion rate through an in tens ive sr r r . 'er r  . f  rhe

market .  The Cour t  f inds that  Mr.  Harps,  cred.ent iars  and

we l r  f ounded  tes t imony  supp ly  the  Cour t  w i th  su f f i c i en t

ev idence  to  f i nd  tha t  t he  Depar tmen t  e r red  i n  assess inq  the

sub jec t  p rope r t y .  Hav ing  found  tha t  t he  pe t i L ione rs

supp l i -ed  su f  f i c i en t  ev idenee  c .on r -e rn inc  the  c r i t i ca l

e lemen ts  o f  t he i r  c l a im ,  t he  Responden t ,  s  mo t lon  fo r

j udgmen t  as  a  ma t te r  o f  1aw i s  den ied .

T a x  y e a r  1 9 8 9

8  -  B e t w e e n  t h e  p r o c e e d l n g s  f o r  T a x  y e a r  1 9 g g  a n d

1 9 8 9 ,  t h i - s  C o u r t  w a s  n o t i f i e d  t h a t  M r .  Z r m m e r m a n  w o u l d  n o t

b e  a b l e  t o  c o n t i n u e  a s  c o u n s e l  f o r  p e t i t i o n e r  i n  t . h e

r e m a i n i n g  c a s e s  a n d  p e t i t i o n e r  w a s  g i v e n  t i m e  t o  o b t a i - n  n e w

c o u n s e l .  T h e r e a f t e r ,  p e t i t i o n e r  e n g a g e d  S t a n l e y  J .  F i n e m a n

of  w i lkes  & Ar t i s  as  counser  to  b ry  the  remain i_ng tax  years

( 1 9 8 9 - 1 9 9 1 )  .  T h e s e  t a x  c a s e s  w e r e  c o n s o l - i d a t e d ,  a n d .

l l



Pet i t i one r  re ta ined  Mr .  Harps  to  tes t i f y  as  an  expe rE

appra i se r .  The  t r i a l  r esumed  a f te r  seve ra l  mon ths .

9 .  Mr .  Apperbaum was  the  assesso r  f o r  Tax  yea r  19g9 .

He t .est i f ied that  he considered the three approaches to

varue mandated by s tatute and se lected the income approach

as  mos t  app rop r ia te  fo r  t he  sub jec t .  Mr .  Appe lbaum

tes t i f i ed  tha t  he  had  based  h i s  o r i g ina l  app ra i sa l  upon  an

economi-c income and expense study which he had prepared,

tak ing in to accounL actual -  rent .s .  He fur ther  s tated that  he

used th is  s tudy to  devel -op market  rents  and expenses for  Tax

year  1989  on  a l - l  t he  commerc i -a l  o f f i ce -bu i l d ing  p rope r t i es

wh ich  he  assessed ,  i nc lud ing  the  sub jec t -  Mr .  Appe lbaum

incruded in format ion f rom the income/expense and rent  ro l l

f o rms  o f  t he  sub jec t ,  s im i ra r  submiss ions  on  comparab le

bu i l d ings  and  the  marke t  ren ts  rhew a r -h i s \ , ' sd  to  deve lop  th i s

s tudy .

10 .  Mr .  Appe lbaum tes t i f l ed  tha t  t o  a r r j - ve  a t  h i s

o r i g i na l  va l - ua t i on  o f  919 ,104 ,000  (9136 .41  pe r  squa re  f oo t

o f  ne t  ren tabLe  a rea )  he  had  used  a  s tab i l i zed  ne t  ope rac lng

income  o f  $2 , r07 , r47  and  a  cap i t a l i za t i on  ra te  o f  11 .03?

Th i s  o r i g i na l  squa re  f oo t  r a te  o f  9136 .41  was  cons i s ten t
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wi th  the  Tax  Year  f989  assessmen ts  fo r  s im i l a r ,  nea rby

o f  f  i ce  bu i l d i -nos .

11.  To arr i -ve at  th is  net  operat ing income,  Mr

Appe lbaum tes t i f ied  tha t  he  had used an  economj -c  o f f i ce

ren ta l  ra te  o f  $2 f  . 50 .  Th i s  f i gu re  j - s  ex t reme l - y  c lose  to

the  bu i l d ing ' s  ac tua l  ave rage  o f f i ce  ren ta l  ra te  o f  new I9B7

leases  a t  $20 .58  and  new  1988  l eases  a t  $2L .72 ,  ds  repo r ted

by the Pet  i  t  ioner '  s  exper t  wi t .ness ,  Mr .  Harps .  Mr .

Appe lbaum fu r the r  t es t . i f i ed  tha t  he  used  re ta i l  i ncome o f

$429 ,612 ,  a  vacancy  ra te  o f  52 ,  and  expenses  o f  $6 .25  pe r

square  foo t .

12 .  Fo r  h i s  cap i t a l i za t i on  ra te ,  Mr .  Appe lbaum used

the  cap i ta l i za t i on  ra te  de r i ved  by  the  Ake rson  Mor tgage-

Er- r r r i  t r , '  ' , , ' i c l  d  r .an i  | .  a1  i  z .a f  i  on  f  eehn i  o r re  f .o  de termine the

a s s e s s e d  v a l u e  o f  c h e  p r o p e r E y .  H e  d e c e r m i n e d  a

c a p i t a l i z a t i o n  r a t e  o f  1 1 . 0 3 t  f o r  t h e  T a x  Y e a r .  D i v i d i n g  h i s

n e t  o p e r a t i n g  i n c o m e  w i t h  t h e  c a p i t a l i z a t i o n  r a L e  o f  1 1 . 0 3 t ,

M r .  A p p e l b a u m  c a f c u l a t e d  a n  a p p r a i s a l  v a l u e  o f  $ 1 9 , 1 0 4 , 0 0 0 .

1 3 .  M r .  A p p e l b a u m  s t a t e d  t h a t  o t h e r  b u i l d i n g s  o f

s i m i l a r  a g e  ( e a r 1 y  1 9 5 0 ' s )  t h a t  h e  v a l u e d  w e r e  a s s e s s e d  i n

the  same manner  as  the  sub jec t  p roper ty  and thus  were

e q u a l i z e d  w i t h  h i s  o r i g i n a l  v a l u a t i o n  o f  $ 1 9 , 1 0 4 , 0 0 0 .  M r
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Appe lbaum 's  o r i g i na l  va l ua t i on  i s  w i t h i n  3 .5 *  o f  t he

Pe t i t i one r ' s  expe r t  w i tness  Mr .  Harps ,  app ra i sa l  o f

s I9 ,7  70 ,000 .

14 .  Mr .  Appe lbaum fu r the r  t es t i f i ed  tha t  a f te r

d i scuss ions  w i th  Mr .  K luge ] ,  ch ie f  o f  s tandards  and  Rev iew ,

Mr .  K luge l  dec ided  tha t  t he  o r i g ina l  va lua t i on  o f

$19 ,104 ,000  was  t oo  l ow  and  t ha t  Mr .  Appe lbaum shou ld  ad jus t

the  f i gu res .  Mr .  Appe lbaum tes t i f i ed  tha t  as  a  resu l t  o f

h i s  d i scuss ion  w i t . h  Mr .  KJ -uge l ,  t he  assessmen t  me thodoJ -ogy

was  mod i f i ed .  The  rev i sed  assessmen t  d id  no t  va lue  the

p roper t y  rn  i t s  cu r ren t  cond i t . i on .  rns tead ,  i t  was  based

upon the assumpt ion that  the bui - ld ing had been renovated and

increased renta l -  ra tes could be achieved.  Under  th is

scenar io ,  ML .  Appe lbaum inc reased  the  impu ted  o f f i ce  ren ta l

r a te  f r om $21 .50  t o  930 .00  and  dec reased  t he  expenses  f r om

$6 .25  pe r  squa re  f oo t  t o  $5 .15  pe r  squa re  f oo t . .  These

changes resur ted in  a decrease in  the expense a l lo tment  and

an approx imate 91 mi l l ion increase in  the imputed qross

o f f i ce  i ncome- - f r om $2 ,709 ,925  t o  #3 ,79L ,290 .  Unde r  t h i s

new method ,  t he  ne t  ope ra t i ng  i ncome inc reased  a lmos t  $1 .2

m i I l i on ,  f  r om $2 ,L07  , 247  Lo  $3 ,279 , I 00 .  F i na l l y ,  by
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cap i ta r i z i ng  the  ne t  ope ra t i ng  i ncome a t  11 .03*  an  i nd i ca ted

va lue  o f  529 ,728 ,921  was  ach ieved .

15 .  Mr .  Appe lbaum then ,  upon  the  sugges t i on  o f  Mr .

K1uge1,  deducted renovat ion costs  of  $40 per  square foot .

( $5 ,602 ,000  i n  t o ta l )  f r om the  rev j - sed  va lue  o f  g29 ,72g ,92L

to  reach  a  rev i sed  assessmen t  o f  $24 , r27 ,000 .  Th i s  r esu l t ed

in an approx imate $39 per  square foot  increase in  the

assessmen t  t o  $ r72 .21  pe r  squa re  foo t  o f  ne t  ren tab le  a rea .

The test imony of  Mr.  Appelbaum ind icated that  t .he $40 per

square foot  o f  renovat ion costs  was not  based upon an

independent  analys is  of  such costs  but  instead,  was a

sugges ted  f i gu re  f rom Mr .  K1uge1 .  Mr .  Appe lbaum d id

ind i ca te ,  however ,  t ha t  t he  $40  f i gu re  i nc luded  bo th  ha rd

(e .9 . ,  cons t ruc t i on )  and  so f t  ( e .g . ,  p1ans ,  pe rm i t s ,

f i nanc ing )  cos ts  o f  renova t i on ,  bu t  t he  spec i f i c  b reakdown

was not  known to h im.  The $40 per  square foot  f igure a lso

j -nc l -uded the  l -oss  o f  any  ren t  to  the  l -and1 nrd  dr r r i  nn  r -he

p e r i o d  o f  c o n s t r u c t i o n .  M r .  A p p e t b a u m  a g r e e d  t h a t  i f  t w o

y e a r s  o f  t o t a l -  r e n t  w e r e  l o s t  a s  a  r e s u l t  o f  r e n o v a L i o n ,

t h e n  u n d e r  t h e  D i s t r i c t ' s  a s s u m p t i o n  o f  a  n e t  o p e r a t i n g

i n c o m e  o f  $ 3 , 2 7 9 , 1 0 0  p e r  y e a r ,  L h e  c a l c u 1 a t e d  r e n t  l o s s

a l o n e  w o u l - d  e x c e e d  M r .  A p p e l b a u m ,  s  h y p o t h e t i c a l _  $ 5 ,  5 0 2  ,  O 0 O
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expense  to ta l  .  Mr .  K luge l  d id  no t  t es t i f y  t o  exp la in  h i - s

f i qu res .

16 .  Mr .  Appe lbaum cou l "d  no t  spec i f i ca l l y  reca l l  us ing

th is  type of  methodology for  any other  of  the of f ice

bui ld ings which he had assessed in  Tax Year  1989 or  any

other  year  for  the subject  proper ty .  The rev ised

Kluge1/nppelbaum methodology resul ted in  a 262 increase tn

t .he  assessmen t .  The  rev i sed  app ra i sa l  i s  t oo  l oose ly  based

upon assumpt ions for  the Cour t  to  accept  as competent

ev idence.  Consequent l -y ,  t .h is  Cour t  cannot  accept  such a

la rge  i nc rease  i n  app ra i - sa I  w i thou t  su f  f  i  r - i  pn f  - i r rq t - i  f  j - ca t i on

f rom the Depar tment .  Accord ingly ,  the Depar tmenL,  s

assessmen t  i s  r e i ec ted .

I ' 7 .  M s .  A l l e n  a l s o  t . e s t i f i e d  f o r  T a x  Y e a r  1 9 8 9  i n

c r l h n ^ r f -  a F  f  h e  r e v i s e d  a s s e s s m e n t .  A s  s h e  d i d  f o r  a l l  w e a r su u u  q r € v € g r l r g t t u .  n o  o t l g  u l u  ! v !  q I I  
I g q t o

r n  q u e s t i o n ,  M s .  A l - I e n  d e t e r m i n e d  t h e  n e t  o p e r a t i n g  j - n c o m e

w i t h  o f f i c e  l e a s e s  f r o m  o t h e r  b u i l d j - n g s  a n d  w i t h o u t .  j u s t

c a u s e ,  f a i l e d  t o  i n c l u d e  t h e  v a l u e  o f  t h e  c u r r e n t  l e a s e s .

The Cour t  f inds  a t  leas t  th ree  o ther  p rob lems w i th  her

a s s e s s m e n t .  M s .  A l l e n  a c k n o w l e d q e d  t h a t .  o f  t h e  l - e a s e s  s h e

chose to  use ,  she  d id  no t  know i f  they  were  representa t ive

o f  a l l  t h e  n e w  l e a s e s  i n  t h o s e  o t h e r  b u i l d i n g s .  F u r t h e r ,
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Ms. A1len could not  determine whether  the bui ld inqs f rom

which she chose her  comparable leases had been renovated.

F ina11y ,  Ms .  A l l en  acknow ledged  a  s teady  dec l j - ne  o f  i ncome,

yet  fa i led to  inc lude th is  t rend in to her  net  operat i -ng

income ca l cu la t i ons .  As  Ms .  A1 len  used  the  same methodo logy

fo r  a l l  yea rs  i n  i ssue ,  t he  Cour t  re jec ts  he r  ne t  ope ra t . i ng

income ca l cu la t i ons .

1 8 .  M r .  W i I I i a m  S .  H a r p s ,  m e m b e r  o f  t h e  A p p r a i s e r s

I n s t i t u t e  t e s t i f i e d  a s  a n  e x p e r t  w i t n e s s  f o r  t h e  P e t i t i o n e r .

H e  i s  a  p a s t  N a t j - o n a l  P r e s i d e n t  o f  t h e  A p p r a i s a l  I n s t i t u t e

and a  fo rmer  member  o f  the  D.C.  Board  o f  Equa l : -za t ion  and

Rev iew.  He has  been qua l i f j -ed  as  an  exper t  on  numerous

occas ions  in  bo th  the  loca l  and federa l  cour ts  in  Marv land

a n d  t h e  D i s t r i - c t  o f  C o l u m b i a .  T h i s  C o u r t  f  i n d s  M r .  H a r D S '

e v i d e n c e  c r e d i b l e  a n d  a c c e p t e d  h i s  t e s t i m o n y  i n t o  e v i d e n c e .

R e s p o n d e n t  a l s o  s t i p u l a t e d  t o  M r .  H a r p s '  e x p e r t

q u a l  i f  i c a t i - o n s  .

1 9 .  M r .  H a r p s  r e v i e w e d  t h e  a s s e s s o r ' s  w o r k s h e e t  f o r

t h e  T a x  Y e a r  1 9 8 9  a s s e s s m e n L .  H e  t e s t i f i e d  t h a t  t h e

a s s e s s o r ' s  o r i g i n a l  e s t i m a t e  o f  v a l u e  o f  $ 1 9 , 1 0 4 , 6 8 ' /  w a s

w i t h i n  3 . 5 %  o f  h i s  e s t i m a t e .  F u r t h e r ,  h e  s t a t e d  t h a t  t h e

n e t  o p e r a t i n g  i - n c o m e  o r i g i n a l l y  u t i l i z e d  b y  t h e  a s s e s s o r  w a s

1 " 7



reasonably  consis tent  wi th  the actual  exper ience of  t .he

p roper t y .  The  assesso r ' s  cap i ta l i za t i on  ra te  was  a l so  ve ry

c l ose  Lo  Mr .  Ha rps '  r a te  o f  I I . 28 t  f o r  Tax  Yea r  1989 .  Mr .

Harps agreed wi - th  the assessor 's  noLe that  the bui ld ing had

reached  the  end  o f  i t s  compe t . i t i ve  l i f e .

20 .  The  D i s t r i c t ' s  o r i g i na l  assessmenL  ca l cu la t i on ,

however ,  was  rev i sed  a t .  Mr .  K1uge l ' s  sugges t i on .  I n  t hese

r e v i s e d  c a l c u l a t . i o n s ,  t h e  a s s e s s o r  u s e d  o f f i c e  i n c o m e  o f  $ 3 0

p e r  s q u a r e  f o o t  a n d  e x p e n s e s  o f  $ 5 . 1 5  p e r  s q u a r e  f o o t .  M r .

Harps  tes t i f ied  tha t .  these f igures  were  inappropr ia te  fo r

the  sub jec t  p roper ty  and were  no t  suppor ted  by  marke t  da ta .

A c c o r d i n g  t o  M r .  H a r p s ,  t h e  r e s u l t i n g  n e t  o p e r a t i n g  i n c o m e

o f  $ 3 , 2 ' 7 9 , L O O  w a s  a p p r o x i m a t e l y  $ 1 , 0 0 0 , 0 0 0  h i g h e r  t h a n  w h a t

the  bu i ld ing  was capab le  o f  earn ing .  The subsequent

deduct j -on  o f  es t j -mated renovat ion  cos ts  ( the  egu iva len t  o f

$ 4 0  p e r  s q u a r e  f o o t )  w a s ,  i n  M r .  H a r p s '  o p i n i o n ,  g r o s s l y

i n a d e q u a t e  t o  a c h i e v e  r e n t  o f  $ 3 0  p e r  s q u a r e  f o o t .  M r .

H a r p s  t e s t i f i e d  t h a t  a  m a j o r  r e n o v a t i o n  w o u l d  c o s t  a t  l e a s t

$ 5 0  t o  $ 6 5  p e r  s q u a r e  f o o t ,  a n d  u p  t o  $ 7 5  p e r  s q u a r e  f o o t

w h e n  s o f t  c o s t s  a r e  i n c l u d e d .  M r .  H a r p s  d i s a g r e e d  w i t h  t h e

income,  expense,  and renovat ion  f igures  used by  the  assessor

l 8



t o  ca l cu la te  t he  assessmen t  o f  $24 , I 27 ,000  wh i ch  was  p l aced

upon the proper ty  for  Tax Year  1989.

In  h i s  app ra i sa l2 I

re l i ed  on  the  ac tua l  g ross

to an upward adjustment  for

had c i - ted the bel -ow-market .

f o r  Tax  Year  1989 ,  Mr .  Ha rps

income for  t .he bui ld ing,  subject

owr re r -occup ied  space .  Ms .  A11en

Iease to  t .he owners as wel ]  as

o the rs  as  reason  fo r  re jec t . i ng  t . he  ac tua l  l - eases .  I ns tead

o f  r e j ec t i ng  a I I  t he  bu i l d i ng ' s  l eases ,  howeve r ,  M r .  Ha rps

ad jus ted  them to  re f l - ec t  t he  ea rn ing  l -eve l s  o f  t he  res t  o f

the  bu i l d ing .  Th i s  a l l - owed  the  app ra i sa l  t o  re f l ec t  t he

p roper t y ' s  ea rn ing  h i s to ry  wh i

than  a rms- leng th  t ransac t i ons .

I e  a c c o u n t i n g  f o r  t h e  l e s s

F r o m  t h i s  d a t a ,  M r I { :  r n c

f o r  1 9 8 8d e v e l o p e d  a n  e f f e c t i v e  g r o s s  i n c o m e  o f  $ 3 , 1 1 8 , 7 0 1

Rely ing  on  the  ac tua l -  opera t ing  expenses  fo r  the

bu i ld ing ,  he  then made a  minor  ad jus tment  in  the

expense to  cor respond w i th  h is  ad jus tment  fo r  the

q r  r 1 - r - i  e c  I

management

owner -

occuo i -ed  sDace and added the  oro  ra ta  excense o f  the  de laved

wate r  b i l t  a t t r i bu tab le  to  tha t  vea r

s tab i l i zed  expenses  o f  $930 ,077  ($6 .

ne t  ren tab le  space )  ,  we l l  w i th j -n  the

o f f i ce  bu i l d inq  expenses .

.  Th i s  resu l ted  i n

6 R  n F r  s . n r a r c  f o o t  o f_ Y - '

r . a n . r A  n f  c n m 4 3 ; 3 f l gr  q r r Y v  u v , r l } .
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22.  Mr.  Harps test . i f ied regard ing the impor tance of

consider ing actual  income and operat ing expenses in  us ing

the income approach to  va lue.  He stated that

[Y]  ou a lways re ly  on acLual
expenses at  the subject  proper ty  more
than you do any other expenses with an
of f ice bui ld ing or  an apar tment  bu i ld ing
because every one of  those b ig bui ld ings
has  i t s  own  cha rac te r i s t i cs .

[T ]he re ' s  j us t  no th i ng  be t t e r  as  an
example of  the expenses for  the bui ld ing
for  a  g iven year  than what  Ehose
expenses were for  a  g iven year .
The re ' s  no th ing  be t te r  f o r  t he  ren t  f o r
a g iven year  than what  those rents  were
fo r  t he  g i ven  yea r .

(Ha rps  t es t i -mony ,  6 /1 -3 /94 ,  T r .  a t  110 )  .  M r .  Ha rps

tes t j - f i ed  tha t  t he  app roach  to  va lua t ron  upon  wh ich  he

re ] i ed  fo r  Tax  Years  1989-1991  was  the  same as  tha t  wh ich  he

had used when he was appoint .ed by th is  Cour t  in  Wol- f  v .

D i s t r i c t  o f  Co Iumb ia ,  Tax  Docke t  Nos .  3715 -86 ,  39269 '7

(Supe r .  C t .  1991 , ) ,  a f f  'm ,  611  A .2d  44  (D .C .  1992 ) .

2 3 .  M r .  H a r p s  d e d u c t e d  f h e  s t a b i l i z e d  e x p e n s e s  o f

$ 9 3 0 , 0 J ' 7  f r o m  t h e  e f f e c t l - v e  g r o s s  i n c o m e  o f  $ 3 , 1 5 9 , 7 4 2  t o

a r r i v e  a t  a  s t a b i l i z e d  n e t  o p e r a t i n g  i n c o m e  o f  $ 2 , 2 2 9 , 6 6 5 .

T h i s  w a s  d i v i d e d  b y  a  c a p i t a l i z a L i o n  r a t e  o f  7 I  . 2 8 ?  y i e l d i - n g

a  t o t . a ]  v a l u e  o f  $ 7 9  , 7  7 0 ,  0 0 0  .

20



24.  The Cour t  f inds Mr.  Harps '  net  operat . ing income

much more accurate and ref lect ive of  the proper ty 's  actual

j -ncome h is tory .  More impor tant ly ,  by c losely  examin ing t .he

proper ty 's  submit ted income and expense repor ts ,  Mr.  Harps

p ro jec ts  an  accu ra te  p i c tu re  o f  t he  bu j - l d ing ' s  f u tu re

economic  1 i f e .  Acco rd ing l y ,  t he  Cour t  accep ts  Mr .  Harps '

ne t  ope ra t i ng  i ncome  o f  $2 ,229 ,665 .

25 .  A l though  the  Pe t i t i one r  p rov ided  subs tan t i a l

e v i d e n C e  t h a t  t h e  a S S e S S O r s  n o f  ^ n a r : t ; n 9  i _ n C O m e  w a s

rncor rec t ,  they  have no t  p rov ided any  ev idence concern ing

t . h e  a s s e s s o r ' s  c a p i t a l : - z a t i o n  r a t e .  F o r  T a x  Y e a r  1 9 8 9 ,  M F .

A p p e l b a u m  u s e d  t h e  c a p i t a l i z a t i o n  r a t e  1 1 . 0 3 ?  t h a t  w a s

d e r i v e d  b y  t h e  A k e r s o n  M o r t . g a g e - E q u i t y  y i e l d  c a p i t a l i z a t i o n

t e c h n i q u e .  H e  f o u n d  t h i s  r a t e  a p p r o p r i a t e  f o r  b u j - l d i n g s  o f

t h e  s u b j e c t ' s  d 9 € ,  l o c a t i o n ,  s i z e ,  a n d  c o n d i t i o n .

2 6 .  T h e  P e t i t i o n e r s  a s k  t h e  C o u r t  t o  a d o p t  t h e

cap i ta l i za |u ion  ra te  deve loped by  Mr .  Harps .  In  h is

appra isa ls ,  Mr .  Harps  cons idered the  Amer ican Counc j -1  o f

L i f e  I n s u r a n c e  C o m p a n i e s  f i g u r e s ,  b a n d  o f  i n v e s t m e n t ,  s h o r t

y i e l d  m e t h o d  a n d  d i r e c t  c a p i t a l  i z a L i o n  a p p r o a c h  i n

c a l c u l a t i n g  h i s  c a p i t a l i z a t i o n  r a t e  f o r  t h e  s u b j e c t

p r o p e r t y .  A f t e r  b a l a n c i n g  t h e  r e s u l t s  f r o m  t h e  d i f f e r e n t
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techniques and complet ing a survey of  the market ,  Mr.  Harps

de te rm ined  t he  p rope r  cap i t a l i za t i on  ra te  Lo  be  11 .28 t .

27 .  The  assesso r ' s  cap i t a l i za t i on  ra te ,  howeve r ,  i s

suppor ted  by  the  Responden t ' s  expe r t  app ra i sa l .  Ms .  A l1en

der i ved  he r  cap i ta l i za t i on  ra te  fo r  a l I  t ax  yea rs  i n

quest ion through Akerson Mortgage-Equi ty  y ie ld

capi ta l izat ion technique.  In  determin ing her  ra te of

I0 .432 she surveyed publ ished economj-c  and f  inancia l

i nd i ca to rs ,  rea f  es t .a te  marke t  cond i t i ons ,  agen t ,  b roke r  and

appra i se r  i n fo rma t ion ,  i nves to r  and  se l l e r  marke t

expec ta t i ons ,  and  t ransac t i on  da ta  f rom bu i l d ing  sa les .

F rom th i s  da ta ,  Ms .  A l1en  ca l - cu ]a ted  an  i ncome

cap i t a l i za t i on  ra te  Lha t  i s  ac tua l l y  we l I  be low  Mr .

Appe lbaum 's  ra te  o f  11 .03 t .  No t  on l y  does  Ms .  A l - l - en ' s

f i nd ings  re fu t .e  the  no t j -on  Lha t  t he  Depar tmen t ' s  ra te  i s  t oo

Iow,  bu t  i n  compar ing  the  Depar tmen t ' s  ra te  w ich  the  ra tes

of  both exper ts ,  the Respondent 's  approach shows more

c learJ-y  as corroborat j -on for  the opposing approach in

c a l C u l a t i n g  c a p i t a l i Z a t i O n  r a L e g .  A C C o r T ' l i  n a l  r r  l - l ' r a  r - C u r t

a c c e p t s  t h e  D e p a r t m e n t ' s  c a p i t . a l i z a t i o n  r a t e  o f  1 1 . 0 3 % '  f o r

T a x  Y e a r  1 9 8 9 .
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28 .  D i v i d i ng  t he  ne t  ope ra t i ng  i ncome  o f  $2 ,229 ,665  by

the  cap i ta l t zaL ion  ra te  o f  11 .03 t ,  t he  Cour t  f i nds  the

sub jec t  p rope r t y ' s  app ra i sa l  va l ue  a t  i 20 ,214 ,551  f o r  t he

1989  t ax  yea r .

T a x  Y e a r  1 9 9 0

2 9 .  M r .  A p p e l b a u m  w a s  a g a i n  t h e  a s s e s s o r  o f  t h e

s u b j e c t  p r o p e r t y  f o r  T a x  Y e a r  1 9 9 0 .  I n  d e v e l o p i n g  h i s

a s s e s s m e n t ,  M r .  A p p e l b a u m  t e s t i f i e d  t h a t  h e  d i d  n o t  i - n c l u d e

the  ac tua l  income f rom the  proper ty ,  even though the

Income/Expense fo rm was ava i l -ab le .  Ins tead,  Mr .  Appe lbaum

used economic  income and expenses ,  dS deve loped f rom h is

e c o n o m i c  s t u d y  o f  l e a s e s  i n  p r e - 1 9 6 0  o f  f  i c e  b u i - l d i - n g s .  M r .

A p p e l b a u m  u s e d  h i s  e c o n o m i c  s t u d y  t o  d e t e r m i n e  a  $ 2 , 5 4 9 , 4 0 7

n e L  o p e r a t i n g  i n c o m e  f o r  T a x  Y e a r  1 9 9 0 .  T h i s  s t u d y  w a s  n o t

in t roduced in to  ev idence.

3 0 .  I n  c o m p l e t i n g  t h e  c a p i t a l t z a t i o n  o f  i n c o m e

a p p r o a c h ,  M r .  A p p e l b a u m  c h o s e  1 0 . 5 5 ?  a s  h i s  a p p r o p r i a t e

c a p i t a l - i z a L i o n  r a t e .  F o r  t . h e  1 9 9 0  T a x  Y e a r ,  S t a n d a r d s  a n d

Rev iew prov ided Mr .  Appe lbaum wi t .h  two ra tes  f rom wh j -ch  to

c h o o s e ,  9 . 8 3 2  a n d  1 0 . 5 5 % .  M r .  A p p e l b a u m  c h o s e  t h e  h i g h e r

r a t e  ( t h e  h i g h e r  t h e  r a t e  t h e  l o w e r  t h e  a s s e s s m e n t )  .

C a p i t a l r z L r i g  E . h e  n e t  o p e r a t i n g  i n c o m e  o f  5 2 , 5 4 9 , 4 0 ' 7  b y  t h e



r a te  o f  10 .

$24 , ] - 65 ,  000

55 t ,  Mr .  Appe lbaum assessed  the  va lue  a t .

Ms .  A l - I en  a l so  used  the  same methodology for

By i.gnori-ng the

as  new leases ,  and

calcu l -at ing the net  operat ing income.

o f  t he  ex i s t i ng  l eases ,  as  we l l

t he  p rope r t y  on  a  " f ree  and  c lea r "  bas i s ,  Ms .  A1 len

an  i naccu ra te  and  un re f l ec t i ve  app ra i sa l .  Ra the r

31

than  us ing  the  p rope r t y ' s  numerous  new leases ,  18  i n  1999 ,

a S  a  b a s i s  f 6 r  r l o r - o r m i n . i n a  t h e  r e n t s  t h e  s u b j e c t  p r o p e r t y

w a s  c a p a b l e  o f  a c h i e v i n g ,  M s .  A 1 l e n  f o o k e d  t o  t h e  r e n t s

o t h e r  p r o p e r t i e s  w e r e  a c h i e v i n g . A s  a  r e s u l t ,  M s .  A l l e n  d i d

not  compare  the  o f f i ce  ren ts  the  sub jec t  p roper ty  was

a c t . u a l l y  a c h i e v i n g  t h r o u g h  i t s  n e w  l e a s e s  w i t h  o t h e r  m a r k e t

o f f i c e  l e a s e s .

impact

va lu ing

c rea ted

3 2 .  F o r  T a x  Y e a r  1 9 9 0 ,  M L .  H a r p s

i n c o m e  f o r  t h e  s u b j e c t  b u i l d i n g ,  a g a i n

adjustment  for  the owner-occupied space

the upward t rend in  reta i l  rents  in  the

added 4? to  the actual  re ta i - l  income to

used the actual -  gross

subject  to  an upward

T n  r 6 ^ ^ ^ h i  t i O n  O f!  e v v : r r r

A ' t  F A  M r  T J r 'u ! u q  t  r L L .  r r e f p S

r e f l e c t  t h e

i n c r e a s e d  e a r n i n g  p o t e n t i a l  o f  t h e  r e t a i l  s p a c e .  M r .  H a r p s

r l  p r r a  I  nna r l  a f  f  c- -  - e c c .  l v e  g r o s s

r e p o r t e d  e f f e c t i v e  g r o s s

i n c o m e  o f  5 3 , 1 3 7 , 4 9 ' 7  w h i l - e  t h e

i n c o m e  f o r  1 9 8 9  w a s  $ 3 ,  0 7 6  , 5 2 5
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3 3 .  M r .  H a r p s  r e l i e d  u p o n  t h e  a c t u a l -  o p e r a t i n g

expenses  fo r  the  sub jec t  bu i ld ing ,  then made a  minor

ad jus tment  in  the  management  expense and an  add i t iona l  added

pro  ra ta  expense fo r  the  de layed water  b i l l  a t t r ibu tab le  to

t h a t  y e a r .  H e  a m o r t i z e d  b o t h  t h e  t e n a n t  a l t e r a t i o n  e x p e n s e

o f  $ 2 2 5 , 4 5 7  a n d  l - e a s e - u p  e x p e n s e  o f  $ 9 5 , 1 6 8  a s  r e p o r t e d  o n

the  1989 Income and Expense Form over  a  f i ve  year  per iod .

T h i s  r e d u c e d  t h e  a c t u a l  e x p e n s e s  b y  $ 2 5 8 ,  9 0 0 .  T h e s e

a d j u s t m e n t s  r e s u l - t e d  i n  t o t a l  i n d i c a t e d  e x p e n s e s  o f

$ 9 5 0 , 3 ' 7 9 .

3 4 .  T h e  i n d i c a t e d  e x p e n s e s  o f  $ 9 5 0 , 3 7 9  w e r e  d e d u c t e d

f r o m  t h e  e f f e c t i v e  g r o s s  i n c o m e  o f  $ 3 , 1 3 7 , 4 9 7  t o  a r r i v e  a t  a

s t a b j - 1 1 z e d  n e t  o p e r a t i - n g  i n c o m e  o f  $ 2 , 1 8 7 ,  1 1 8  .

The Cour t  f inds  th is  t .o  be  an  accura te  ne t .  opera t ing  income,

a n d  a c c e p t s  i t  i n  e v a l u a t i n g  t h e  s u b j e c t  p r o p e r t y .  T h e

C o u r t  f i n d s  t h a t  t h e  a s s e s s o r  e r r e d  b y  e s t i m a t i n g  h i s  g r o s s

income by  so le ly  us ing  marke t  ren ts  w i thout  re fe rence to

a c t u a l  r e n L s  o f  e x i s t i n g  t e n a n c i e s  a n d  f o r  u s i n g  m a r k e t

e x p e n s e  d a t a  w i L h o u t  i n c l u d i n g  h l s t o r i c a l  e x p e n s e  d a t a ,

hav ing  g iven no  persuas ive  reason fo r  us ing  economic  rncome

a n d  e x p e n s e s  v e r s u s  a c t u a l  o n e s .
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35 .  W i t .h  rega rd  to  the  p rope r  cap i ta l i za t i on  ra te ,

the  Pe t i t i one rs  aga i -n  ask  th i s  Cour t  t o  re jec t  t he

assesso r ' s  cap i t a l i za t i on  ra te  o f  10 .55 t  and  accep t  Mr .

Ha rps '  r a te  o f  f 1 .53 t .  Pe t i t . i one r  a rgues  t ha t  t he

assesso r ' s  ra te  shou l -d  be  d i sm issed  because  i t  was  one  o f

t . he  two  ra tes ,  t he  o the r  9 .83? ,  t ha t  were  p rov ided  fo r  h j -m

by Standards and Review Div is ion of  the Depar tment  of

F inance  and  Revenue .  Pe t i t i one r  a l so  po in t s  ou t  t ha t  Mr .

Appelbaum did not  know the speci f ic  bas is  for  the

capi ta l lzat ion rates or  the f inancia l  and economic

informat ion in  the market  p lace f rom which they were

der i ved .

The Court f i -nds that the lack of an i -ndependent

n : ' l n r r - l  a l - i n n
g 9 : v r ^ , l ' r r r  i t c r a l f i s  no t  de termina t ive  in  accept : -nq

c a p i t a l : - z a L i o n  r a t e .  P e t i t i o n e rr l r  r e i c r - f  i n c r  a n  a S S e S S O T ' S

h a s  n o t  d e m o n s t r a t e d  t o  t h e  C o u r t  t h a t  t h e  c a p i t a l - i z a t r o n

r a t e  i s  f l a w e d ,  i n a c c u r a t e ,  o r  i n c o r r e c t

M S A 1 l - e n ' s  e x p e r t  t e s t i m o n y  i s  a g a i n  s t r o n g l y

suppor t i ve  o f  t he  assesso r '  s  cap i ta l i za t i on rate.  Through

the  fac to rs  andh c r  i  n d c n c n d c n f  a n a l  r . r s i  s .  a n d  c o n s i d e r i

m a r k e t  c o n c e r n s  I j - s t e d  a b o v e ,  M s .  A 1 l e n

t . 0 . 5 9 2 ,  w h i c h  i s  e x t r e m e l y  c l o s e  t o  M r .

3 6

ng

determined a  ra te  o f

A p p e l b a u m ' s  r a t e .
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Mr .  Harps '  cap i ta l j - za t . i on  ra te  may  have  been  we l l

researched,  but  t .he Cour t  f inds that  the qreater  s t renqth of

the  ev idence  l i es  w i th  the  assesso r ' s

The Court. f inds t.hat. the assessor properly

de te rm i -ned  the  cap i ta l i za t i on  ra te  a t  10 .55 t  f o r  Tax  Year

f989 .  Mr .  Appe lbaum's  o r i g ina l  ra te  i s  suppor ted  by  the

exper t  t es t imony  o f  Ms .  A l l en .  A l so ,  Pe t i t i one r  p rov ides  no

evidence that  t .he se lect i -on of  the raLe was incorrecL,

f l a w e d ,  o t  i n a c c u r a t e D j - v i d i n g  P e t i t i o n e r ' s  n e t  o p e r a t i n g

i n c o m e  o f  $ 2 , I 8 7 , 1 1 8  b y  t h e  a s s e s s o r ' s  c a p i b a l i z a L i o n  r a t e

o f  1 0 . 5 5 ? ,  t h e  C o u r t  f i n d s  t h e  p r o p e r  a p p r a i s a l  v a l u e  t o  b e

$ 2 0 , 7  3 1 , 0 0 0

Tax Year  l -991

38 .  La r r y  Hove rma le  t es t i - f i ed  as  t he  D i s t r i c t ' s

assesso r  o f  t he  sub jec t  p rope r t y .  He  s ta ted  tha t .  t he  had

assessed  t he  p rope r t y  f o r  $23 ,813 ,000  based  on  t he  i ncome

37

a p p r o a c h  t o  v a l u e .  M r .

a t  t h e  n e w e r  l e a s e s  i n

a v e r a g e d  a r o u n d  $ 2 1 .  0 0 ,

f ) c n a r f  m e n t -  ' q  P e f t l n e n t

H o v e r m a l e  t e s t i f i e d  t h a t  h e  l o o k e d

the  sub j  ec t  p roper ty  and tha t  t .hey

which  he  then comr :ared  w i th  the

Dat .a  Book.  He s ta ted  tha t  the

proper t y ' s  ac tua l  l eases  fe l1  w i th in  the  accep tab le  range  o f

ren ts  fo r  t h i s  age  o f  p rope r t y  so  he  used  the  ac tua l  new
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o f f i ce  l ease  ra te  o f  S2 f . 00 .  F rom Ehese  ra tes  Mr .

Hoverma le  deve loped  a  ne t  ope ra t i ng  i ncome o f  $2 ,024 ,L07 .

39 .  Fo r  Tax  Year  1991 ,  Mr .  Ha rps  aga in  re l i ed  on  the

proper ty 's  actual  gross income,  again subject  to  an upward

ad jus tmen t  f o r  owner -occup ied  space .  I n  recogn i t i on  o f  t . he

upward t rend in  reta i l  rents  in  the area,  Mr.  Harps

inc reased  the  re ta i l  i ncome bv  4?  i n  o rde r  t o  re f l ec t  t he

inc reased  ea rn ing  po ten t i a l  o f  t he  re ta i l  space .  Mr .  Ha rps

also inc luded net  income received by the owner as a resu] t

^ c  r  . . :  ! . . i  - - t s . . i  ^ . . .  F f O m  t h O S e  C O n S i d e f a t  j _ O . q  M r  I { r r r r q( r !  - L I L f y a L I U I r .  l ' r v i l r  u l r v D s  u v l r D ! u E ! q L r v l l p  t  L ' t L .  r r q ! t / D

d e v e J - o p e d  a n  e f f e c t i v e  g r o s s  i n c o m e  o f  $ 3 , 0 8 8 , 9 9 3 .  T h e

p r o p e r t y ' s  r e p o r t e d  1 9 9 0  e f f e c t i v e  g r o s s  l n c o m e  w a s

$3,  ooo ,91o .

40 .  w i th  respec t  to  the  proper ty 's  expenses ,  Mr .  Harps

u s e d  t h e  b u i l d r n g ' s  a c t u a l  o p e r a t i n g  e x p e n s e s  a s  r e p o r t e d  o n

t h e  1 9 9 0  I n c o m e - E x p e n s e  F o r m .  M r .  H a r p s  t h e n  a d j u s t . e d  t h e

a c t u a l  e x p e n s e s  b y  1 )  a m o r t i z i n g  t h e  t e n a n t  a l t e r a t i o n

e x p e n s e  o f  $ 3 1 5 , 2 6 8  o v e r  a  t h r e e  y e a r  p e r j - o d ;  a n d  2 )

d e d u c t i n g  t h e  a s b e s t o s  a b a t e m e n t  c o s t  o f  $ 1 3 2 , l - 6 9  f r o m  t h e

o p e r a t i n g  e x p e n s e s  s i n c e  i t  w a s  a c t u a l - I y  a  c a p i t a l

improvement  j - tem.  These ad jus tments  resu l t .ed  in  s tab i l - i zed

e x p e n s e s  o f  $ 9 9 0  , 9 2 2 .
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4 l - .  T h e  s t a b i l i z e d  e x p e n s e s  o f  $ 9 9 0 , 9 2 2  w e r e  d e d u c t e d

f r o m  t h e  e f f e c t i v e  g r o s s  i n c o m e  o f  $ 3 , 0 8 8 , 9 9 3  t o  a r r i v e  a t  a

s t a b i l i z e d  n e t  o p e r a t i n g  i n c o m e  o f  $ 2 , 0 9 8 , 0 7 I .  M r .  H a r p s ,

c a l c u l a t i o n s  l e d  h i m  t o  f i n d  a  & i g h e r  n e t  o p e r a t i n g  i n c o m e

f i g u r e  L h a n  M r .  H o v e r m a l e ' s .  T h e  i n c o m e  f i g u r e s  o f  M r .

H a r p s  a n d  M r .  H o v e r m a l e  a r e  q u i t e  c l o s e ,  l e s s  t h a n  4 t

d i f f e r e n c e .  T h e r e f o r e ,  f i n d i n g  t h a t  M r .  H a r p s '  n e t  o p e r a t i n g

income is  more  accura te  and re f lec t i ve  o f  the  sub iec t

p r o p e r t y ' s  i n c o m e  p o t e n t j - a l ,  e v e n  i f  o n l y  s l i g h t 1 y ,  t h e

C o u r t  f i n d s  h i s  f i g u r e  o f  $ 2 , 0 9 8 , 0 7 1  a s  t h e  a p p r o p r i a t e  n e t

o p e r a t i n g  i n c o m e  f o r  T a x  Y e a r  1 9 9 1 .

4 2 .  F o r  a  c a p i t a l i z a t i o n  r a t e ,  M r .  H o v e r m a l e  d e v e l o p e d

a  r a t e  o f  8 . 5 ?  f o r  h i s  a s s e s s m e n t .  H e  t e s t i f i e d  t h a t  t h e

ra te  was se lec ted  f rom the  Per t inent  Data  Book,  wh j -ch  gave a

r a n c r e  o f  r . e n i r , 3 f i z a L i - o n  r a t e s  f r o m  8 ?  t o  9 2 .  H e  s t a t e d

t h a t .  h e  d i d  n o t  d o  a n  i n d i - v i d u a l i z e d ,  s p e c i f  i c  a n a l y s i s  t o

d e t e r m i n e  t h e  p r o p e r  c a p i t a l i z a t i o n  r a t e  t o  e m p l o y ;  b u t

i n s t e a d ,  M r .  H o v e r m a l e  t e s t i f i e d  t h a t  h e  s i m p l y  s e l - e c t e d

t h e  m i  d - n o i  n f  o f  r h i  s  r , a n c r e .  H e  s t a t e d  t h a t  t h e

c a p i t a l i z a t i o n  r a t e s  w e r e  d e r i v e d  f r o m  t . h e  s a l e s  o f  o f f l c e

bu i ld ings ,  bu t  he  d id  no t  know over  what  exac t  per iod .

Mr .  Hovermale  fu r ther  admi t ted  tha t  he  d i -d  no t  know e i ther
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whj .ch par t icu lar  sa les s tudy was used by Standards and

Review to establ ish the capi t .a l lzat ion rat ,es or  whaL

adjustments may have been made to the range of  ra tes.

43 .  O f  a l l  t he  w i tness  p resen ted  by  bo th  pa r t i es  a t

t r i a l ,  Mr .  Hove rma le ' s  Tax  Year  1991  cap i ta l : . ' zaL ion  ra te  was

t .he lowest  over  the four  year  per iod. Ms .  A I I en ,  Mr .

Appe lbaum,  Mr .  Wo l f  and  Mr .  Harps '  each  p resen ted  ra tes

ranging from

w r t n e s s ,  M s .

c a l c u l a t e d  a

assesso r .  Ms

9 .76 t  t o  11 .63 *  The  Responden t ' s  own  expe r t

A11en ,  t es t l f i ed  tha t  he r  i ndependen t  ana lys i s

ra t .e  o f  9  .76? -  - s ign i f  i can t l y  h ighe r  t han  the

.  A1 l -en ' s  t es t . imony  ac tua ] l y  s t reng thens  the

P e t i t i o n e r '  s  a r q u m e n t  t h a t b h e  c a p i t a l i z a t i o n  r a t e  f o r  t h e

s u b s t a n t i a l l y  i n c o r r e c t  ( t h esub jec t  yea r  i s  t oo  l ow  and

I o w e r  t h e  c a p i t a l i z a t i o n  r a t e ,  t h e  h i g h e r  t h e  a s s e s s m e n t )  .

T h i s  C o u r t  c a n n o t  f i n d  t h e  D e p a r t m e n t ' s  r a t e  c r e d i b l e  w h e n

t he  pa r t y ' s  own  exper t  w i tness  de te rm ines  a  subs tan t . i a l l y

h ighe r  ra te ,  and  acco rd ing l y  re jec ts  th i s  ra te  and  t . he

l l ena r f  men f  ' s  ove ra f  l  assessmen t .

4 4 .  M s .  A l - l - e n  i n d e p e n d e n t l y  c a l c u l a t e d  h e r

cap i ta l i zaL ion  ra te  o f  9 . " /6% th rough  the  Ake rson  Mor t .gage-

Equ i t y  y ie ld  cap i ta l i za t i on  techn ique .  I n  de te rm in ing  a

ra te ,  t he  assesso r  mus t  i nc lude  ce r ta in  assumpt ions
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concern j .ng va lue such as dge,  locat ion,  market  condi t ions,

and  app rec ia t i on .  These  assumpt ions  can  subs tan t i a l l y

a l - t e r  t he  cap i - t a l i za t i on  ra te  and  i nev i tab l y ,  t he  app ra i sed

va lue  o f  t he  p rope r t y .  As  de ta i l ed  above ,  Ms .  A l l en  on l y

used one met .hod to  determine her  capi ta l - izat ion rate wi thout

prov id ing any other  method as a check.  One of  the

assumpt ions  i n  he r  ca l cu la t i ons  was  tha t  t he  sub iec t

p rope r t y  wou ld  app rec ia te  by  15 t  ove r  a  f i ve  yea r  pe r iod .

T h i S  i S  n O t  C . \ n c ' i  c l - o n f  h n r y g y 6 l ' ,  W i t h  M S .  A 1  1 e n ,  S

acknowl -edgment  tha t  s igns  o f  the  recess ion  were  becoming

a p p a r e n t  i n  m i d - t o - 1 a t e  1 9 8 9  ( v a l u a t i o n  d a t e  i s  J a n u a r y  I ,

1 9 9 0 ) ,  t h a t  r e n t a 1  c o n c e s s i o n s  w e r e  b e c o m i n g  m o r e  p r e v a l e n t

i n  t h e  m a r k e t  a n d  t h a t  t h e  D i s t r i c t ' s  o f f i c e - v a c a n c v  r a r e

w a s  i n c r e a s i n g .  M s .  A 1 l - e n ' s  a s s u m p t i o n  o f  a n  a p p r e c i a t i o n

o f  p r o p e r t y  v a l u e  i s  c l e a r l y  e r r o n e o u s  i n  l i g h t  o f  h e r

c o n c e s s i o n  t h a t  t h e  r e a l  e s t a t e  m a r k e t  h a d  s o u r e d .  S i n c e  M s .

A l len  used on ly  one met .hod t .o  der ive  her  cap i ta l i za t ion

ra tes ,  she  prov ided no  check  fo r  her  assumpt i -ons  regard ing

t h e  p r o p e r t y ' s  a p p r e c i a t i o n  a n d  t h e  u l - t i m a t e  r a t e  s h e

employed.

4 5  .  T h e  C o u r t  n o t e s ,  h o w e v e r ,  t h a t  M s .  A l l e n ,  s

a n n r r i  c = ' l  F a r  1 9 9 1  i S  C l e a f l v  c l i  f  f e r e n F  f  r o m  o f  h e r  1 7 p a r s  a t* y y '  v r u q !  r J  v r l l e l e r r g  L l v t t t  v u l l g !  y g c
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i - ssue .  f n  no  o the r  yea r  was  the re  a  subs tan t i a l  recess ion

in  the  marke t  t ha t  cou ld  l ead  to  a  m isca l cu la t i on  i n

de te rm in ing  a  cap i ta l t za t i on  ra te .  f n  l i gh t  o f  t h i s ,  Ms .

A1 len ' s  cap i ta l i za t i on  ra tes  fo r  t he  p rev ious  tax  yea rs  a re

eas i l y  d i s t i ngu i shed ,  and  t . hey  ma in t .a in  the i r  c red ib i l i t y  as

ev iden t i a ry  suppor t  f o r  t he  assesso r ' s  i n i t i a l

cap i ta l i za t i on  ra tes .

4 6 .  M r .  H a r p ' s  c a p i t a l : - z a t i o n  r a t e  o f  1 1 . 4 0 t  w a s

determined th rough more  than one method as  de ta i led  above.

H is  ca l -cuLat ions  inc luded the  down tu rn  in  p roper ty  p r rces

and more  accura te ly  re f lec t  the  preva i l ing  marke t

cond i - t i -ons .  Accord j -ng1y ,  the  Cour t  accent .  q  t -  he

c a p i t a l i z a L i o n  r a t e  o f  P e t i t i o n e r s '  e x p e r t ,  M r .  H a r p s ,  f o r

t h e  1 9 9 1  T a x  Y e a r .

4 7 .  D i v i d i n g  t . h e  M r .  H a r p s '  o p e r a t i n g  i n c o m e  o f

$ 2 , 0 9 8 , 0 7 L  b y  t h e  f 1 . 4 0 ?  c a p i t a l i z a L i o n  r a t e ,  y i e l d s  a  v a l u e

o f  S 1 8 , 4 0 4 , 0 0 0 .

4 8 .  I n c l u d e d  i n  h i s  a p p r a i s a l ,  M r .  H a r p s  d e d u c t e d

f r o m  t h e  v a l u e  o f  t h e  p r o p e r t y  $ 1 3 2 , t ' 6 9  a s  t h e  c o s t  o f

a s b e s t o s  a b a t e m e n t .  W i t h o u t  r e f u t i n c  e v i d e n c e  f r o m  t h e

P a c n n n d a n t -  t h i s  a b a t e m e n t  i  c  a r . n a r r t -  a d  T h e  C O U f t  f  i n d S  t h eq v v u P U U u .
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to ta l  va l "ue of  the proper ty  for  Tax Year  1991 to be

$18 ,  270 ,  000  .

Conclusi.one of Iraw

This Cour t .  has jur isd ic t ion over  th is  mat ter  pursuant .

t o  D .C .  Code  Ann .  S  47 -825 .1  and  S  47 -3303  (1990  Rep l  . ) .

The Super ior  Cour t 's  rev j -ew of  a  tax assessment  is  de novo,

wh ich  necess i ta tes  compe ten t  ev idence  to  p rove  the  i ssues .

Wyne r  v .  D i s t r i c t  o f  Co lumb ia ,  44 I  A .2d  59 ,  50  (D .C .  1980 )  .

The Cour t  is  sat is f ied that .  there is  such ev i -dence on the

record for  the Cour t  to  determine t .he fa i r  market  va lue of

th i - s  p rope r t y .

Pe t i t i one r ,  r ep resen ted  by  W i l l i am  B .  Wo l f ,  J y . ,  bea rs

the burden of  prov ing that  the assessment  appealed f rom is

i nco r rec t ,  f l awed ,  o r  i l I ega l .  Sa feway  S to res .  I nc .  v .

D i s t r i c t  o f  Co lumb ia ,  525  A .2d  207 ,  21 ,1 ,  (D .C .  L987 )  ;

R r i  c k o r  r r  n ' i  o + -  r i  a f  a F  / r a ' l  r* - - - . - - *  . .  - - o . . , - .  - .  , - . " l r T i l c i d ,  5 1 0  A . 2 d  1 0 3 7 ,  1 0 3 9  ( D . C .

1 9 8 6 )  .  P e t i t i o n e r  i s  n o t  r e q u i r e d  t o  e s t a b l i s h  t h e  c o r r e c t .

v a l u e  o f  i t s  p r o p e r t y .  I d .  W h e n  a  L a x p a y e r  a p p e a l s  a n

a s s e s s m e n t  t o  t h i s  C o u r t ,  t h e  C o u r t  c a n  a f f i r m ,  c a n c e l ,

r e d u c e ,  o r  i n c r e a s e  t h e  a s s e s s m e n t .  D . C .  C o d e  A n n .  S  4 7 -

3303  (1990  Rep l . ) .  The  Cou r t ' s  ob l i ga t i on  i s  t o  de te rm ine
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whether  t .here are any f laws in  the assessment  and whether

such f laws impact  the fa i r  market  va lue of  the proper ty .

Fo r  t he  yea rs  1989-91  a t  i ssue ,  t h i s  Cour t  conc ludes  as

a mat ter  o f  law that  Pet i t ioners have met  the i r  burden in

p rov ing  the  D is t r i c t ' s  assessmen ts  were  e r roneous .  As  an

accompl ished exper t ,  wi tness,  Mr.  Harps presented credib le

and re l iab le test imony as ev idence in  f ind ing the

Depar tmen t ' s  assessmen ts  f l awed .  f n  de te rm in ing  the

cap i ta lLzaL ion  ra te  fo r  each  \ / a t r  t l ' r i c  Cour t  app rop r ia te l y

considered the test imony of  bot .h  exper t  wi tness as wel l  as

the respect ive assessors for  the Depar tment .  Upon f ind j -ng

that  t .he Pet i t j -oner  has met  the i r  burden in  prov ing the

Depar tmen t ' s  assessmen t  i nco r rec t ,  however ,  t he  Cour t

re fuses  to  s imp ly  d i sca rd  a l l  o f  t he  Responden t ' s  ev idence ,

especia l ly  consider ing that  the Respondent  prowided the

Cour t  w i th  a  c red ib le  expe r t  w i tness  to  suppor t  d i f f e ren t

f i qu res  i n  t he  assessmen t .

Real  p roper ty  taxes  are  based upon the  es t imated  marke t

va lue  o f  the  sub jec t  p roper ty  as  o f  January  1s t  o f  the

ca l -endar  year  tha t  p recedes the  tax  year  fo r  an  annua l

a s s e s s m e n t  a n d ,  a s  o f  D e c e m b e r  3 1 s t  f o r  a  s e c o n d  h a l f
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supp lemen ta l  assessmen t .  See  D .C .  Code  Ann .  S  47 -820 ,  g30

(1990  Rep l  . ) ;  "BsL ima ted  marke t  va lue , ,  i s  de f i ned  as

n r r

100 per  centum of  the most  probable
p r i ce  a t  wh ich  a  pa r t i cu la r  p iece  o f
real  proper ty ,  i f  exposed for  sa l_e in
the open market  wi_th a reasonable t j .me
fo r  t . he  se l1e r  t o  f i nd  a  pu rchase r ,
would be expected to  t ransfer  under
prevai l ing market  condi t ions between
par t ies who have knowledge of  the uses
to which the proper ty  may be put ,  both
seeking to  maximize the i r  ga ins and
ne i the r  be ing  i n  a  pos i t i on  to  take
advantage of  the ex igencies of  the
o the r .

4 ' 7  S  820 (a )  ( 19e0  Rep l  . ) .

T h e  D i s t r i c t  o f  C o l u m b i a  c o u r t  o f  A p p e a l s  h a s  g e n e r a l l y

recogn ized the  th ree  approaches to  va l_ue proper ty -  -

c a p i t a l : - z a L i o n  o f  i n c o m e ,  c o m p a r a b l e  s a l - e s ,  a n d  c o s t  o f

r e p l a c e m e n t - - a n d  a l l  t h r e e  m u s t  b e  c o n s i d e r e d .  s a f e w a y

S t o r e s .  I n c .  v .  D i s t r i c t  o f  C o l u m b i a ,  5 2 5  A . 2 d  2 0 7 ,  2 0 9

( o - c -  1 9 8 ' 7 )  ;  D i s t r i c t  o f  c o l u m b i a  v .  w a s h i n g t o n  s h e r a t o n

C o r p .  ,  4 9 9  A . 2 d  1 0 9 ,  1 1 3  ( D .  C .  1 9 8 5 )  ;  R o c k  C r e e k  p ] a z a -

w o o d n e r .  L t d .  P a r t n e r s h i p  v .  D i s t r i c t  o f  C o l u m b i a ,  4 6 6  A . 2 d

8 5 7  ( D .  C .  1 9 8 3  )  .  A f  t e r  p r o p e r l y  c o n s i _ d e r i n g  a l l  t h r e e

a p p r o a c h e s ,  b o t h  p a r t i - e s  a g r e e  o n  u s i n g  t h e  c a p j - t a l i z a t i o n

of  income approach as  i - t  i s  the  pre fer red  method fo r  i_ncome-

n r n r l r  t r .  i  n r r  n r n n a r t  i  a cy ! v P s !  L f E D .
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