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Th i s  ma t t e r  came  be fo re  t he  Cou r t  on  a  hea r i ng  o f

t he  P la i n t i f f - ca r r i e r s  I  c l - a ims  t ha t  t he  D i s t r i c t  o f

Co lumb ia ' s  Gross  Rece ip ts  Tax  Amendmen t  Ac t  o f  I 9B7  ( the

Ac t )  and  a  compan ion  emergency  B i l l ,  t he  Gross  Rece ip t s  Tax

Amendmen t  Emergency  Ac t  o f  f 987 ,  was  uncons t i t u t i ona l .

Upon  a  rev i ew  o f  t he  p l ead ings ,  a rgumen ts  o f  counse l  and

d i rec t i ve  f r om the  D i s t r i c t  o f  Co lumb ia  Cou r t  o f  Appea  I s , I /
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t he  Cou r t  makes  t he  f o l l ow ing  ru l i ng  o f  t he  mer i t s :

Background and Par t ies

S incb  t he  d i ves t i t u re  o f  AT&T ,  t he

te l ecommun ica t i ons  i ndus t r y  has  unde rgone  unp receden ted

changes  and  l ong  d i s t ance  subsc r i be rs  and  t he i r  access

mechan ism were  no t  j .mmune  f rom these  changes .  The  t yp i ca l

t e l ephone  subsc r i be r  i s  a  cus tomer  o f  a  l oca l  t e l ephone

company  wh ich  i n  t u rn  i s  pa r t  o f  a  reg iona l  company

c rea ted  i n  t he  b reakup  o f  AT&Tr  pa r t  o f  a  na t i ona l  ho ld i ng

company  ( such  as  U .S .  Sp r i n t ,  f o rmer l y  GTE)  r  o r  an

independen t  company .  I t  i s  t he  l oca l  company  wh ich  hand les

a l l  d i a l ed  ca l l s  w i t h i n  i t s  ] oca I  se rv i ce  a rea  and ,  i n  some

Sta tes ,  hand les  a l l  t o l - I  ca1 l s  i n  a  w ide r  ma rke t  a rea .  I n

mos t  S ta tes ,  i nc l ud ing  t he  D i s t r i c t  o f  Co lumb ia ,  t he  l oca l

o r  reg iona l  t e lephone  company  has  compe t i t i on  fo r  some o r

a l l  o f  t he  i n t r as ta te  t o l l  ca l l s  f r om one  po in t  i n  i t s

sys tem to  ano the r .  Und ispu tab l y ,  t he  J -ong  d i s tance

indus t r y  i s  a  power fu l  i ndus t r y .  I n  1986  a l one ,  i t  was  a

$60  b i l l i on  i ndus t r y  w i t h  some  o f  t he  l a rge r  p l aye rs

spend ing  t ens  o f  m i l l i ons  o f  do1 la r s  i n  ma rke t i ng  and

adve r t i s i ng  a imed  a t  secu r i ng  cus tomers  t h roughou t  t he
) /

Na t i on .  - '

On  Ju l y  L4 ,  1987 ,  t he  Counc i l  o f  t he  D i s t r i c t  o f

Co lumb ia  (he re ina f t e r  t he  "Counc i l " )  adop ted  t he  Gross

Rece ip ts  Tax  Amendmen t  Ac t  o f  l 9B7  ( the  Ac t )  and  a

2 /  Q s e  g e n e r a l l y  U . S .  D e p a r t m e n t  o f  J u s t i c e ,  T h e  G e o d e s i c
N e t w o r k :  I 9 8 7  R e p o r t  o n  C o m p e t i t i o n  i n  t h e  T e l e p h o n e
I n d u s t r y  ( n D O J  S t u d y " ) ,  a t  3 . 5  a n d  3 . 4 .
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compan ion  emergency  B i l l ,  t he  Gross  Rece ip ts  Tax  Amendmen t

Emergency  Ac t  o f  1987 .  Pu rsuan t  t o  t he  Counc i l ' s  emergency

powers ,  t he '  Emergency  Ac t  became  e f f ec t i ve  immed iaLe l y  f o r

a  pe r i od  o f  90  days ,  exp i r i ng  on  Oc tobe r  l - ,  1987 .  See ,

D .C .  Code  S  1 -229 (a )  ( I 9B I ) .  The  Emergency  Ac t  made  t he

tax  re t r oac t i ve  t o  Ju I y  I ,  1986  w i t hou t  any  paymen t  be ing

due  be fo re  Oc tobe r  30 ,  1987 .  The  pe rmanen t  Ac t  became

e f fec t i ve  Oc tobe r  I  |  1987 .  By  i t s  t e rms ,  t he  Ac t  imposed  a

tax  a t  t he  ra te  o f  6 .7  pe rcen t  on  t he  g ross  rece ip t s  o f

te lecommun ica t i on  compan ies  engaged  in  the  p rov i s ion  o f

t o l l  t e l ecommun ica t i on  se rv i ces .

P la i n t i f f s  ( t he  ca r r i e r s )  a re  " t e l ecommun ica t i on

compan iesn  and  o f f e r  n to l l  t e l ecommun ica t i on  se rv i ces "

w i t h i n  t he  de f i n i t i on  o f  S  6  (5 )  (B )  ( v )  o f  t he  l ' 902  D i s t r i c t

Approp r ia t i on  Ac t ,  as  amended  by  the  Gross  Rece ip ts  Tax

Amendmen t  Ac t  o f  1987 ,  D .C .  Code  S  47 -2501  (Supp .  19BB) .

Each  o f  t hese  ca r r i e r s  i s  sub jec t  t o  t he  t ax  i n  ques t i on .

I n  No .  4011 -87 ,  P la i n t i f f - ca r r i e r s  a re  as  f o l l ows :

U .S .  Sp r in t  Commun ica t i ons  Company  i s  a  j o in t  ven tu re  under

the  pa r tne rsh ip  l aws  o f  New York .  T I ' {C  Long  D is tance  o f

Wash ing ton  Inco rpo ra ted  i s  a  co rpo ra t i on  o rgan ized  under

the  l aws  o f  t he  D i s t r i c t  o f  Co lumb ia .  S ta rne t

I n te rna t i ona l  I nc .  i s  a  co rpo ra t i on  o rgan i zed  unde r  t he

l a w s  o f  t h e  S t a t e  o f  O r e q o n .  I n t e r v e n o r  A l l n e t

Commun ica t i on  Se rv i ces ,  I nc .  i s  a  co rpo ra t i on  o rgan i zed

unde r  t he  l - aws  o f  t he  S ta te  o f  I 1 ] i - no i s .  I n t e r veno r  Cab le

&  W i re l ess  Commun ica t i ons ,  I nc .  i s  a  co rpo ra t i on  o rgan i zed
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unde r  t he  l aws  o f  t he  D i s t r i c t  o f  Co l -umb ia .  I n te r veno r

M id -A t l an t i c  Te lecommun ica t i ons ,  f nc .  i s  a  co rpo ra t i on

o rgan i zed  unde r  t he  l aws  o f  t he  Commonwea l t h  o f  V i r g i n i a .

I n te r veno r  Long  D i s tance  Se rv i ce  o f  Wash ing ton ,  I nc .  i s  a

co rpo ra t i on  o rgan i zed  unde r  t he  l aws  o f  t he  S ta te  o f

De laware .  I n te r veno r  Rea lCom Commun ica t i ons  Co rpo ra t i on  i s

a  co rpo ra t i on  o rgan i zed  unde r  t he  l aws  o f  t he  S ta te  o f

De laware .  I n  C .A .  No .  10080 -87 ,  P la i n t i f f - ca r r i e r s  a re

Amer i can  Te lephone  &  Te leg raph  Company  and  AT&T

Commun ica t i ons  o f  Wash ing ton ,  D .C . ,  co rpo raL ions  o rgan i zed

unde r  t he  l aws  o f  t he  S ta te  o f  New  Yo rk .

The  De fendan ts  ( t he  D i s t r i c t  o r  D i s t r i c t  de fendan ts )

a re  Mar i on  S .  Ba r r y ,  J r . ,  Ha ro ld  L .  Thomas ,  and  t he

D is t r i c t  o f  Co lumb ia .  l ' l a r i on  S .  Ba r r y ,  J r .  i s  t he  Mayo r

o f  t he  D i s t r i c t  o f  Co lumb ia  and  i s  sued  i n  h i s  o f f i c i a l

capac i t y .  Ha ro ld  L .  Thomas  i s  t he  D i rec to r ,  Depar tmen t  o f

F inance  and  Revenue  (Ac t i ng  D i rec to r  a t  t he  commencemen t  o f

t h i s  l i t i ga t . i on )  ,  and  i s  sued  i n  h i s  o f  f  i c i a l -  capac i t y .

The  D i s t r i c t  o f  Co lumb ia  i s  a  body  co rpo ra te  f o r  mun i c i pa l

pu rposes  wh ich  may  sue  and  be  sued  under  i t s  Congress iona l

cha r te r .

FACTS

1 .  T h e  p u r p o s e  o f  t h e  A c t  i s  t o  r e s t o r e  t o  t h e

D i s t r i c t  o f  C o l u r n b i a ' s  t a x  b a s e  t h o s e  r e v e n u e s  f  r o m  l o n q

d i s t a n c e  t e l e p h o n e  c a l l s  w h i c h  w e r e  l o s t  a s  a  r e s u l t  o f  t h e

A T & T  d i v e s t i t u r e  w h i c h  b e c a m e  e f f e c t i v e  o n  J a n u a r y  L ,  1 9 8 4 .
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2 .  P r i o r  t o  t he  d i ves t i t u re ,  C&P Te lephone  Company

and  AT&T  p rov ided  nea r l y  a l l  l ong  d i s t ance  t e l ephone

se rv i ce  t o  and  f r om the  D i s t r i c t .  C&p  b i l l ed  f o r  t h i s

se rv i ce  and  t h rough  an  a r rangemen t  w i t h  AT&T  ( ca r l ed  t he

d i v i s i on  o f  r evenues ) ,  r e ta i ned  a  po r t i on  o f  t he  i ncome  fo r

i t se l f  wh i ch  i t  i n c l uded  i n  i t s  r evenues  sub jec t  t o  t ax  by

the  D i s t r i c t .  I n  add i t i on ,  C&p ,  beg inn ing  i n  t he  1970 ,s ,

p rov ided  ne two rk  access  se rv i ces  t o  o the r  una f f i l i a t ed  l ong

d is tance  ca r  r  i e r s  such  as  I \ , IC I  Te lecommun ica t  i ons  ,  I nc  .  ,  and

U.S .  Sp r in t  Commun ica t i ons  Company  ( fo rmer l y  GTE and  U .S .

Te l .  Co . ) .  The  una f f i l i a t ed  compan ies  i n  t u rn  pa id  C&p  fo r

the  use  o f  t he  equ ipmen t  t ha t  a l_ lowed  them to  se rv i ce  the i r

cus tomers .  P r i o r  t o  t he  d i ves t i t u re ,  C&P d id  no t  pay  t he

g ross  rece ip t s  tax  on  these  revenues  con tend ing  tha t  t hese

revenues  were  no t  de r i ved  f rom the  sa l_e  o f  pub l i c  u t i l i t y

se rv i ces  w i t h i n  t he  mean ing  o f  t he  ex i s t i ng  u t i l i t y

s ta tu te .

3 .  A f t e r  d i ves t i t u re ,  AT&T  became  an  una f f i l - i a t ed

ca r r i e r  l i ke  MCI  and  U .S .  Sp r i n t .  Ra the r  t han  re l y  on  t he

o ld  d i v i s i on  o f  r evenues ,  AT&T ,  I i ke  i t s  compe t i t o r s ,  pa id

to  CaP access  cha rges  fo r  use  o f  t he  l oca l_  equ ipmen t .

cons i s ten t  w i t h  i t s  ea r r i e r  t r ea tmen t  o f  t he  access  cha rges

f rom MCr  and  u . s .  sp r i n t ,  c&P  exc luded  t hese  revenues  f r om

those  sub jec t  t o  t ax  by  t he  D i s t r i c t .

T h e  r e c o r d  a n d  t h e  t e s t i m o n y  h e r e  i n d i c a t e  t h a t  i n

1 9 8 4 r  d s  a  r e s u l t  o f  d i v e s t i t u r e ,  t h e  D e p a r t m e n t  o f  F i n a n c e

a n d  R e v e n u e  s e n t  l e t t e r s  a n d  a s s e s s m e n t s  t o  A T & T ,  S p r j - n t ,
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and  t he  o the r  l a rge  ca r r i e r s  s ta t i ng  t ha t  t hey  we re  sub jec t

t o  t he  D i s t r i c t r s  t hen  ex i s t i ng  t ax  on  u t i l i t i e s .  D .C .

Code  S  47 -2501  ( I 9B I ) .  A l t hough  t he  Depa r tmen t  uJ . t ima teJ -y

w i t hd rew  the  assessmen ts ,  i t  d i d  so  hav ing  dec ided  t ha t

access  cha rges  pa id  t o  C&P we re  t axab le .  I n  subsequen t

commun ica t i ons  w i t h ,  d t  1eas t ,  AT&T ,  t he  Depa r tmen t

i - nd i ca ted  t ha t  i f  t he  C&P assessmen t  f a i J_ed ,  i t  m igh t  aga in

l ook  t o  l ong  d i s t ance  ca r r i e r s  t o  make  up  any  revenue  l _oss .

Once  assessed ,  C&p  pa id  t he  t ax ,  i n t e res t  and

pena l t y  due ,  and  sough t  an  admin i s t ra t i ve  re fund .  When

tha t  was  den ied ,  i t  b rough t  su i t  r eques t i ng  t ha t  t he  Cou r t

r e fund  t he  t axes  pa id  on  revenues  de r i ved  f r om access

charges .  r t  con tended  tha t  t hese  revenues  were  no t  de r i ved

f rom the  sa le  o f  pub l i c  u t i l i t y  se rv i ces  w i t h i n  t he  mean ing

o f  t he  s ta tu te  and ,  as  such ,  we re  no t  i nc l udab le  i n  t he

revenues  sub jec t  t o  t he  u t i l i t y  t ax .

I n  Ju l y  1985 ,  t he  Supe r i o r  Cou r t  o f  t he  D i s t r i c t  o f

Co lumb ia ,  Tax  D i v i s i on ,  ag reed  w i t h  C&P and  o rde red  t he

D is t r i c t  t o  r e fund  t he  g ross  rece ip t  t axes  C&P pa id  on

these  revenues .  The  D is t r i c t  o f  Co l_umb ia  Cour t  o f  Appea ls

i n  D i s t r i c t  o f  Co lumb ia  v .  C&P  Te l -ephone  Co . ,  516  A .2d  181

(D .C .  I 9B6 )  a f f i rmed  t h i s  Cou r t ' s  dec i s i on  ho ld i ng  t ha t  t he

revenues  f r om the  ne two rk  naccess  cha rges '  we re  no t  t axab l_e

because  t he  se rv i ces  C&P p rov ides  t o  o the r  u t i l i t y

compan ies  a re  no t  pub l i c  u t i l i t y  se rv i ces .  The  D i s t r i c t ,

w i t h  passage  o f  t he  Ac t ,  sough t  t o  co r rec t  t he  p rob lem
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p resen ted  by  the  C&P cha l l enge  and  to  recove r  t he  resuJ - t i ng

loss  i n  r evenues .  Howeve r ,  t he  new  J -eg i s l a t i on  chose  t o

impose  a  t a i  on  t he  g ross  rece ip t s  o f  t he  ca r r i e r s  t ha t

we re  se l l i ng  l ong  d i s t ance  se rv i ces  i n  t he  D i s t r i c t .  The

D is t r i c t  es t ima ted  t ha t  t he  exc lus i on  o f  " access  cha rqes '

had  resu l t ed  i n  a  r evenue  l oss  o f  app rox ima te l y  $8 .9

m i l l i on  annua1 l y .  A  D i s t r  i c t  w i t ness  ( l ' t r  .  Cook  )  t es t i f  i ed

tha t  t ax i ng  t he  l ong  d i s t ance  ca r r i e r s  wou ld  y i e td  t he

D is t r i c t  app rox ima te l y  $ I8 .5  m i l l i on  pe r  yea r .  He  f u r t he r

es t ima ted  t ha t  t he  re t r oac t i ve  po r t i on  o f  Lhe  t ax  wou ld

b r i ng  i n  a  one - t ime  paymen t  o f  app rox ima te l y  $20  m i l l i on .

4 .  The  Ac t  was  i n t roduced  in  the  Spr ing  o f  7987  o r

one  monLh  a f t e r  t he  D i s t r i c t ' s  r eques t  f o r  an  en  banc

hear ing  i n  t he  C&P case  was  den ied  by  the  Cour t  o f  Appea ls .

Abou t  t he  t ime  o f  t he  b i1 l r s  i n t roduc t i on ,  t he  Depar tmen t

o f  F i nance  and  Revenue ,  on  Ap r i l  7 . 9 ,  and  28 ,  he ld

i n fo rma l -  d i scuss ions  w i t h  i ndus t r y  r ep resen ta t i ves .  AT&T ,

U .S .  Sp r i n t  and  Cab1e  W i re l ess ,  each  ca r r i e r s  he re r  we r€  i n

a t tendance  a t  l eas t  one  o r  more  o f  t hese  sess ions .  Bo th  o f

t he  D i s t r i c t  w i t nesses  (Mr .  Lund  and  Mr .  Many )  and  t he  AT&T

w i tness  ( l ' l s .  Schu l t z )  ag reed  t ha t  t he  "o r i g i na t i on  o r

des t i na t i on  and  b i l l edn  t es t  f o r  de te rm in ing  whe the r  t he

revenue  f rom te lephone  ca l1s  wou ld  be  taxed  was  pu t  f o r th

by  t he  i ndus t r y .  The  i ndusL ry t  howeve r ,  advoca ted  a  sa les

tax  and  advanced  t h i s  t es t  t o  avo id  mu l t i p l e  t axa t i on  i n

tha t  con tex t .
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Mr .  Cook ,  t he  D i s t r i c t ' s  w i t ness ,  t es t i f i ed  t ha t

g ross  rece ip t s  and  sa l - es  t axes  a re  essen t i a l l y  i den t i ca l -  i n

t ha t  t hey  a re  bo th  pa id  on  g ross  revenues .  Excep t  i n  t hose

cases  i n  wh i ch  t he  cus tomer  i s  exemp t  f r om the  sa les  t ax

(wh i ch  accoun ts  f o r  many  en t i t i e s  w i t h i n  a  Na t i on ' s

Cap i t o l ,  i . e . ,  t he  D i s t r i c t  o f  Co l -umb ia ) ,  i t  i s  t he  same

revenues  t ha t  a re  t axed .  I n  t he  case  o f  t he  sa les  t ax ,  t he

cus tomer  pays  the  tax  wh ich  i s  ca l cu la ted  on  the  amoun t  i t

i s  pay ing  t he  ca r r i e r  f o r  J -ong  d i s t ance  se rv i ces .  I n  t he

case  o f  g ross  rece ip t s  t ax ,  t he  company ,  r a the r  t han  t he

cus tomer ,  i s  pay ing  t he  t ax  on  revenues  i t  r ece i ves  f r om

the  cus tomer .  G i ven  t he  exemp t i on  f ac to r ,  t he  D i s t r i c t r s

use  o f  a  sa les  t ax  wou ld  f a I1  f a r  sho r t  i n  add ress ing  t he

loss  revenue .

Hear ings  were  he l -d  i n  I ' { ay  and  seve ra l  compan ies

( i nc l ud ing  AT IT ,  U .S .  Sp r i n t  and  Cab le  W i re l ess )  we re

ac t i ve  and  voca l  pa r t i c i pan t s  i n  t hose  hea r i ngs .  Fu r t he r '

r ound tab le  d i scuss ions  we re  he ld  by  Counc i l  s t a f f  and

Depar tmen t  o f  F inance  and  Revenue  pe rsonne l - .  The  i ndus t r y

rep resen ta t i ves  exp ressed  a  s t r ong  p re fe rence  f o r  a  sa les

tax  ra the r  t han  a  g ross  rece ip t s  t ax  by  ra i s i ng  conce rns

o f  t he  po ten t i a l  mu l t i p l e  t axa t i on  and , / o r  t he  d i f f i cu l t y  i n

comp l i ance  unde r  a  g ross  rece ip t s  t ax  t ha t  ca r r i ed  no

appo r t i onmen t .  The  sma l - I e r  t e l ecommun ica t i ons  compan ies

d id  no t  a t t end  t hese  round tab les  t o  exp ress  t he i r  conce rns

ove r  comp l i ance ,  as  t hey  a re  now  exp ress ing  i n  t h i s

l i t i qa t i on .
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5 .  The  t ax  i s  l ev i ed  on  a I I  ca r r i e r s '  r ece ip t s  f r om

to l l  t e l ecommun ica t i ons  se rv i ces  t ha t
' '  n .  .  .  o r i g i na te  f  r om o r  t e rm ina te  on

te l ecommun ica t i on  equ ipmen t  l oca ted  i n
the  D i s t r i c t  and  f o r  wh i ch  a  t o I I
cha rge  o r  pe r i od i c  cha rge  i s  b i f l ed  t o
an  appa ra tus ,  t e l ephone ,  o r  accoun t  i n
t he  D i s t r i c t ,  t o  a  cus tomer  l oca t i on
in  t he  D i s t r i c t  t  oL  t o  a  pe rson
res id i ng  i n  t he  D i s t r i c t ,  w i t hou t
rega rd  t o  whe re  t he  b i l l  f o r  t he
se rv i ce  i s  phys i ca l l y  r ece i ved  .  .  .  n
Ac t ,  Sec t i on  6 (5 )  (B )  ( i )  ( I ) ,  cod i f i ed
a t  D .C .  Code  S  47 -2501  (1988  Supp . ) .

The  Ac t  exemp ts  f r om g ross  rece ip t s  t ax  so  ca l l ed  "access

charges '  des igna t i ng  such  cha rges  as  . sa . l -e  fo r  resa le '

t r ansac t i ons  i n  r ecogn i t i on  o f  t he  c&p  dec i s i on  t ha t

t e l ecommun ica t i ons  p rov ide rs  a re  npub l i c  u t i l i t i e sn  when

they  pu rchase  se rv i ces  and  commod i t i es  f r om each  o the r .

The  Ac t  a l - so  a l - l - ows  a  c red i . t  f o r  amoun ts  a l ready  pa id  on

the  pe rsona l  p rope r t y  t ax ,  and  exempts  each  ca r r i e r  f rom

tha t  t ax  i n  t he  fu tu re  as  we l l  as  the  sa les  tax  fo r

equ ipmen t  used  i n  the  genera t i on  o f  revenues  taxab fe  under

th i s  l eg i s l a t i on .

The  t ax  ra te  i s  6 .7  pe rcen t  o f  t he  g ross

rece ip t s ,  and  t he  p rospec t i ve  po r t i ons  a re  t o  be  pa id  on

a  mon th l y  bas i s .  The  t ax  i s  due  by  t he  20 th  day  o f  each

ca renda r  mon th  f o r  t he  p reced ing  n i on th .  The  re t r oac t i ve

po r t i ons  we re  t o  be  pa id  i n  two  equa l  i ns ta l rmen ts  on  o r

be fo re  November  1 ,  1987 ,  and  Janua ry  11 ,  f 9BB .

The  g ross  rece ip t s  t ax  i s  a  se l_ f - assessmen t  t ax .

The  f i r s t  paymen t  was  due  on  t he  p rospec t i ve  po r t i on  o f  t he
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tax  by  Oc tobe r  20 ,  1987 ,  and  on  t he  re t r oac t i ve  po r t i on  o f

t he  t ax  by  November  1 ,  1987 .  A l t hough  some  o f  t he  ca r r i e r s

f  i l ed  t he  r ' e l qu  j - s i t e  a f  f  i dav i t s ,  none  f  u l l y  p repa id  t he  t ax

be fo re  i ns t i t u t i ng  t h i s  l i t i ga t i on .

6 .  The  ca r r i e r s  a re  t e l ecommun i - ca t i ons  compan ies

do ing  bus iness  i n  t he  D i s t r i c t  o f  Co1umb ia .  The  t es t imony

made  c l ea r  t ha t  t he  ca r r i e r s  d i f f e r  w ide l y ,  bo th  as  t o

the i r  r e l - a t i ve  pos i t i ons  i n  t he  i ndus t r y  and  t he i r

t echno fog i ca l  capab i l i t i e s  i n  t e rms  o f  t he i r  co rnp l i ance

w i t h  t he  D i s t r i c t ' s  t ax .

7 .  Und i spu ted  t es t imony  i nd i ca ted  t ha t  AT&T ,  U .S .

Sp r i n t ,  a l ong  w i t h  MCI  (wh i ch  i s  no t  a  pa r t y  he re ) ,  a re

fac i l i t y  based  ca r r i e r s  us i ng  t he i r  own  equ ipmen t  t o

se rv i ce  cus tomers  na t i on  w ide .  Toge the r  t hey  supp l y  l ong

d i s tance  se rv i ce  t o  90  pe rcen t  o f  t he  cus tomers  na t i onw ide ,

w i th  AT&T hav ing  app rox ima te l y  70  to  B0  pe rcen t  and  the

o the rs  w i t h  app rox ima te l y  l 0  pe rcen t  o f  t he  marke t .  These

ca r r i e r s  we re  aware  o f  t he  Depa r tmen t r s  19B4

pos t -d i ves t i t u re  e f f o r t s ,  pd r t i c i pa ted  i n  many  o f  t he  1987

d iscuss ions ,  and  ma in ta ined  tha t  a  saLes  tax  app roach  as

opposed  t o  a  g ross  rece ip t s  t ax  wou l -d  be  t he i r  p re fe rence .

U . S .  S p r i n t ,  t h e  o t h e r  l a r g e  c a r r i e r  i n  t h i s

l i t i g a t i o n ,  c h o s e  n o t  t o  c a l - I  a n y  w i t n e s s e s  t o  t e s t i f y .  I t

d i d  p u t  f o r L h  d o c u m e n t s  i n  e v i d e n c e  t o  s h o w  t h a t  i t  f i l e d  a

t a r i f f  w i t h  t h e  F C C  b u t  c o n t e n d e d  t h a t  i t  w o u l d  b e  u n a b l e

t o  p a s s  o n  t h e  c o s t  o f  t - h e  r e t r o a c t i v e  p o r t i - o n  o f  t h e  t a x

t o  i t s  c u s t o m e r s .  I t  a l s o  c o n t e n d e d  i n  i t s  p l e a d i n g s  t h a L
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f o r  some  o f  i t s  ca l l s ,  i t  cou ld  no t  de te rm ine  o r i g i na t i on .

The  D i s t r i c t ' s  w i t nesses  (Mr .  Lund  and  Mr .  Many )  s t a ted

tha t  a f t e r ' t he  Ac t r s  adop t i on  bu t  be fo re  paymen ts  we re  due ,

Sp r i n t  w ro te  t o  t he  Depa r tmen t  o f  F i nance  and  Revenue

exp la i n i ng  i t s  pecu l i a r  comp l i ance  p rob lems .  The

Depa r tmen t  r ep l i ed  (as  was  t he  p rac t i ce  w i t h  o the r

ca r r i e r s )  t ha t  i t  wou ld  cons ide r  r e tu rns  based  on

recogn ized  samp l ing  techn iques  o r  some o the r  documen ted

me thod .  Subsequen t  t o  t ha t  co r respondence ,  Sp r i n t  f i l - ed

no ta r i zed  l e t t e r s  i n  p l ace  o f  t he  g ross  rece ip t s  t ax  r e tu rn

dev i sed  by  t he  Depa r tmen t .  Wh i l e  t hese  no ta r i zed  l e t t e r s

i nd i ca ted  t he  p roposed  t ax  owed ,  Sp r i n t  neve r  pa id  t he  t ax .

When  the  assessmen ts  were  i ssued  i n  November ,  t he

Depa r tmen t  had  added  a  pena l t y  s i nce  Sp r i n t ' s  r epo r ted

f i gu res  i n  each  l e t te r  i nd i ca ted  tha t  i t  r ece i ved  exac t l y

the  same revenues  fo r  each  mon th .

B .  The  Ac t  was  adop ted  by  the  D .  C .  Counc i l -  on  the

p remise  tha t  t he  te lecommun ica t i on  compan ies  had  the  op t i on

o f  pass ing  a l ong  t he  t ax  on  t he i r  g ross  rece ip t s  t o  t he i r

cus tomers .  I n  i t s  r epo r t  accompany ing  t he  8 i 11 ,  t he

Commi t tee  s ta ted :

" T h e  F e d e r a l  C o m m u n i c a t i o n s
C o m m i s s i o n  ( n F C C " )  p e r m i t s  t h e s e  t o l - 1
t e l e c o m m u n i c a t i o n  s e r v i c e  c o m p a n i e s  t o
r e c o v e r  t h e  g r o s s  r e c e i p t s  t a x e s  p a i d
b y  m a k i n g  a  s e p a r a t e  c h a r g e  t o
c u s t o m e r s  o n  t h e i r  b i l l s  i n
j u r i s d i c t i o n s  w h e r e  a  g r o s s  r e c e i p t s
t a x  i s  i m p o s e d  ( S E E  I n  t h e  l " l a t t e r  o f
A T & T  C o m m u n i c a t i o n s  T a r i f f s  l -  a n d  2 ,
MEMORANDUM OPINION AND ORDER,  Adopted
M a y  2 9 ,  1 9 8 6 r  R e l e a s e d  M a y  3 0 ,  1 9 8 6 )
t  6 0  R . R . 2 d  4 6 8  ,  4 8 0 - 8 2  I  .
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"Wh i l e  such  a  recove ry  i s
pe rm i t t ed ,  i t  i s  impo r tan t  t o  no te  t ha t
the  a f fec ted  compan ies  have  the  op t i on
o f  abso rb ing  a l l _  o r  a  pa r t  o f  t he  g ross
rece ip t s  t ax . '

Repo r t  a t  7  ( enphas i s  added ) .

9 .  The  rema in i ng  t e l ecommun ica t i ons  i ndus t r y

( cons ide rab ry  smar l e r  i n  s i ze ) ,  o r  app rox ima te l y  10  pe rcen t

o f  t he  marke t ,  i s  d i v i ded  among  a  l a rge  number  o f  r eg iona l

ca r r i e r s .  These  rese l - 1e rs  o f f e r  t he i r  cus tomers  l ong

d i s tance  se rv i ces  t ha t  t hey  pu rchase  i n  bu l k  f r om AT&T ,  Mc r

and  U .S .  Sp r i n t .  A l t ne t  and  Cab le  and  W i re l ess  a l so

se rv i ce  a reas  o the r  t han  t he  wash ing ton  Me t ropo l i t an  a rea .

L i ke  t he  o the r  ca r r i e r s  t hey  we re  f am i l i a r  w i t h  t he

D is t r i c t r s  pos t -d i ves t i t u re  exp lo ra t i on  o f  t ax  a l t e rna t i ves

and  a t tended  the  va r ious  d i scuss ions  wh i ]_e  the  Ac t  was

be ing  deve loped .  A l I ne t ' s  w i t ness ,  E I i zabeLh  Ragan ,

tes t i f i ed  tha t  t he  company  was  expe r ienc ing  some comp l iance

d i f f i cu l t y  due  t o  an  ea r l i e r  me rge r  o f  compan ies  w i t h

incompa t ib le  reco rd  keep ing .  She  acknow ledges  tha t  t he

D is t r i c t  had  o f fe red  samp l ing  as  a  caLcu l -a t i on  techn ique

bu t  t ha t ,  t o  da te ,  t he  company  had  made  no  a t te rnp t  t o

comp ly .  Cab le  and  Wi re less ,  t h rough  i t s  w i tness  James

Burdge ,  enumera ted  a  number  o f  comp l i ance  d i f f i cu r t i es .

No tw i t hs tand ing  t hese  comp l i ance  d i f f i cu l t i es ,  some  a t t emp t

had  been  made  to  comp ly  w i th  an  es t ima ted  paymen t  o f  t he

tax .  The  rema in i ng  reg iona l  ca r r i e r s ,  M id -A t I an t i c

Te lecommun ica t i ons ,  ReaJ -Com Commun ica t i ons  Co rpo ra t i on ,
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Long  D i s tance  Se rv i ce  o f  Wash ing ton ,  I nc . ,  T I " IC  Long

D is tance  o f  Wash ing ton  and  S ta rne t  a re  a l so  sma l l - e r

rese l l e r s .  None  o f  t hese  ca r r i e r s  we re  i nv i t ed  t o

pa r t i c i pa te  i n  t he  round tab le  d i scuss ions  rega rd ing  t he

tax .  Each  f i r s t  l ea rned  o f  t he  t ax  when  t he  Depa r tmen t

c i r cu la ted  ma te r i a l s  t o  a l l -  compan ies  t ha t  pa id  access

cha rges  t o  C&P.  Rep resen ta t i ves  o f  TMC and  S ta rne t

t es t i f i ed  a t  t r i a I .  Ma r t i n  Huddock ,  f o r  TMC,  i nd i ca ted

tha t  h i s  company  was  sma l - l ,  t ha t  h i s  on l y  cus tomers  were  i n

the  D i s t r i c t ,  and  t ha t  on l y  abou t  I 0  pe rcen t  o f  t he

company ' s  ca l l s  o r i g i na te  i n  t he  D i s t r i c t .  He  i nd i ca ted

tha t  he  wou l -d  have  d i f f i cu l t y  i den t i f y i ng  t he  D i s t r i c t

ca l I s  f r om o the r  ca1 l s  w i t h i n  t he  D .C .  Loca l -  Access

Transpor t  A reas  (LATA)  because  o f  h i s  t echno log i ca l

capab i l i t i e s .  He  adm i t t ed  t ha t  s i nce  he  knew  the

pe rcen tage  o f  m inu tes  by  j u r i sd i c t i on  and  t he  pe rcen tage  o f

revenues  by  j u r i sd i c t i on  t ha t  he  m igh t  be  ab le  t o  es t ima te ,

by  some rough  app rox ima t j . on ,  t he  amoun t  o f  t he  tax  due  to

the  D i s t r i c t .  M r  .  l ' l o re l and ,  f  o r  S ta rne t ,  t es t i f  i ed  t ha t

h i s  company  has  pa id  g ross  rece ip t  t axes  i n  twen ty  s ta tes .

S ta rne t  had  no t  f i l ed  t he  D i s t r i c t r s  r e tu rn  no r  pa id  t he

D is t r i c t r s  t ax ,  p r ima r i l y  because  o f  i t s  t echno log i ca l

I im i t a t i ons  and  t he  un iqueness  o f  t he  D .C .  LATA

con f i gu ra t i on  wh i ch ,  as  i nd i ca ted ,  embraces  pa r t  o f  t he

S ta tes  o f  l " l a r y l and  and  V i - r g i n i a .

I 0 .  The  D i s t r i c t  ca l } ed  F red  J .  Ke l sey ,  whom the

Cou r t  qua l i f i ed  as  an  expe r t  w i t ness ,  t o  exp la i n  such
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techn i ca l  a reas  as  Fea tu re  Group  o r  access  op t i ons  '  FCC

re l -a t i onsh ips  t o  t hese  new  ca r r i e r s ,  and  re t r oac t i ve  ra te

mak ing .  He  l sas  a l so  asked  t o  g i ve  some  gene ra l  backg round

on  t he  t e l ecommun ica t i on ' s  i ndus t r v .

'  I " 1 r .  Ke l sey  f  i r s t  exp la i ned  t ha t  desp i t e

d i ves t i t u re ,  AT&T  con t i nues  t o  have  75  t o  B0  pe rcen t  o f  t he

marke t  and  t oge the r  w i t h  t he  o the r  f ac i l i t y  ca r r i e r s  ( l " IC I

and  U .S .  Sp r i n t )  has  a l I  bu t  app rox ima te l y  10  pe rcen t  o f

t he  marke t .  Th i s  pe rcen tage  i s  chang ing  eve ry  day  as  t he

marke t  con t i nues  t o  be  compe t i t i ve l y  p r i ce  sens i t i ve .

Mr .  Ke l sey  a l - so  exp la i ned  t ha t  Fea tu re  Group  A

(FGA)  was  the  ea r l i es t  ava i l ab le  techno logy  and  the  mos t

p r im i t i ve  f o rm  o f  access  op t i ons .  Th i s  g roup  requ i red  t he

ca l l e r  t o  d i a l  a  seven  d i g i t  number  t o  access  a  sw i t ch ,

rece i ve  a  d i a l  t one  be fo re  d i a l i ng  a  s i x  d i g i t  number

(pe rsona l  i den t i f i ca t i on  number  o r  P INS)  r  and  then  the  a rea

code  and  the  i n tended  long  d i s tance  number .  He  ag reed  tha t

i n  t hese  ca l l s  t he  ca r r i e r  d i d  no t  know  whe re  i n  t he  D .  C .

LATA the  ca l l  o r i g ina ted .  I ndeed ,  he  too  no ted  tha t  t he

D .C .  IATA  i s  un ique  i n  i t se l f .  Un l i ke  o the r  S ta tes ,  wh i ch

have  LATAs  w i t h i n  t he i r  own  s ta te  bounda r i es ,  D .C .  embraces

po r t i ons  o f  V i r g i n i a  and  Mary l and .  Thus ,  t he  po ten t i a l  f o r

mu l t i - t axa t i on  i s  ve ry  appa ren t .  M r .  Ke l sey  exp la i ned ,

howeve r ,  t haL  s i nce  t he  qua l i t y  o f  t he  se rv i ce  was  poo r  and

the  i nconven ience  o f  ca l l i ng  so  many  numbers  was  una t t r ac -

t i ve ,  t h i s  g roup  se rv i ce  was  be ing  rep laced  by  an  equa l

access  se rv i ce  wh i ch  wouLd  he lp  t o  suppJ -y  t he  ca r r i e r  w i t h

the  o r i g i na t i on  da ta  needed  i n  de te rm in ing  t he  t ax  l i ab i l i t y
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l { r .  K e l s e y  e x p l a i n e d  t h a t  F e a t u r e  c r o u p  B  ( F G B )  ,  t h e

t r u n k  s i d e  c o n n e c t i o n  w j - t h  f e w e r  n u m b e r s  t o  d i a l r  w d s  a

s o m e w h a t  b e t t e r  q u a l i t y  a c c e s s  s e r v i c e .  H o w e v e r ,  h e

t e s t i f i e d  i t  t o o  w a s  b e i n g  p h a s e d  o u t .  H e  n o t e d  t h a t  l i k e

F G A ,  t h e  c a r r i e r  w a s  n o t  s u p p l i e d  t h e  c a l l e r  r s  o r i g i n a t i o n

p o i n t  t h o u g h  a t  t h e  t i m e  o f  t h e  c a l l -  t h a t  i . n f o r m a t i o n ,  h e

s u g g e s t e d ,  m i g h t  b e  a v a i l a b l e  t h r o u g h  C & P .  W h e t h e r  o r  n o t

s u c h  i n f o r m a t i o n  h a s  b e e n  r e t a i n e d  i s  a n o t h e r  i s s u e .

1"1 r .  Ke l sey  exp la i ned  t ha t  Fea tu re  Group  C  (FGC)

en ta i l s  d i a l i ng  number  1 -800 ,  and  t he  number  t hen  i s

ded i ca ted  so le I y  t o  AT&T ,  wh i ch  p resen ted  none  o f  t he

p rob lems  o f  A  and  B .  He  exp la i ned  t ha t  Fea tu re  Group  D

(FGD) ,  equa l  access ,  was  a  qua l i t y  se rv i ce  manda ted  by  t he

D ives t i t u re  t o  be  even tua l l y  made  ava i l ab le  na t i onw ide ;  and

tha t  Fea tu re  Group  D  p resen ted  none  o f  t he  p rob lems

assoc ia ted  w i t h  Fea tu re  Groups  A  and  B .  He  exp la i ned  t ha t

C&P was  ahead  o f  schedu le  i n  upg rad ing  i t s  sw i t ches  to

accommoda te  th i s  se rv i ce  i n  wh ich  the  d ia l_ ing  o f  I  wou ld

access  one rs  p re - se lec ted  ca r r i e r s  and  t ha t ,  cu r ren t l y ,

app rox ima te l y  90  pe rcen t  o f  t he  202  a rea  code  was  equ ipped

w i t h  equa l  access .

Mr .  Ke1sey  a l so  t esL i f i ed  t ha t  i n  h i s  op in i on  t he

ca r r i e r s  wou ld  have  no  d i f f i cu l t y  i n  pass ing  on

p rospec t i ve l y  t he  cos t  o f  t h i s  t ax .  He  exp la i ned  t ha t  t he

FCC,  t o  da te ,  has  chosen  no t  t o  r egu la te  any  ca r r i e r  o the r

t han  AT&T ;  bu t  even  as  t o  AT&T ,  i t  was  h i s  op in i on  t ha t  t he
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F C C  w o u l d  p e r m i t  i t r  d s  a  n e w  c o s t ,  t o  b e  f a c t o r e d  i n t o  a n y

o f  i t s  n e w  p r o p o s e d  r a t e s .

CONCLUSIONS OF I,AW

The Act, In Imposing A Retroactive Tax
Upon Gross Receipts Is Unconstitut ional

I t  i s  we l l  se t t l ed  t ha t  s t a tes  may  enac t  t ax

s ta tu tes  t ha t  ope ra te  re t r oac t i ve l y  i f  t hey  a re  cons i s ten t

w i t h  t he  Cons t i t u t i on .  Sca l_ l op  Co rp .  v .  Tu1 l_v ,  546  F .

Supp .  745 ,  75 I  ( t , t . n .N .Y .  L9B2 )  a f  f  , d ,  705  F .2d  645  (1983 )  .

Due  P rocess  i s  v i o ra ted  on l y  i f  a  s t a tu te  seeks  t o  ach ieve

i t s  pu rpose  i n  an  ' a rb i t r a r y  and  i r r a t i ona l  way . .  Use ry  v .

Tu rne r  E l kho rn  l " l i n i ng  Co .  ,  428  U .S .  l ,  15  l 97O;  Duke

Power  Co .  v .  Ca ro l - i na  Env i r omen ta l_  S tudy  Group ,  I nc .  ,  438

U .S .  59  ( l - 978 )  .  Jud i c i a l  s c ru t i ny  o f  a  s ta tu te  mus t

t he re fo re  i ncLude  an  assessmen t  o f  t he  ra t i ona l i t y  o f

r e t r oac t i ve  e f f ec t s  as  a  means  t o  ach ieve  t he  l eg i s l a t i ve

pu rpose .  Nachman  Co rp .  v .  Pens ion  Ben .  Gua ran t y  Co rp . ,  592

F .2d  947 ,  958  (7 rh  C j - r .  L979 ) .

Howeve r  '  t he  i s sue  o f  whe the r  a  g ross  rece ip t s  sa les

tax  on  te recommun ica t i ons  may  be  cons t i t u t i ona l l y  app l i ed

re t roac t i ve l y  by  a  s ta te ,  w i t hou t  v i o l a t i ng  t he  Due  p rocess

c lause ,  has  neve r  been  na r row l y  and  d i r ec t l y  add ressed .  As

to  t he  Cou r t ' s  du t y  t o  d i s t i ngu i sh  be tween  pe rm iss i b re  and

impe rm iss i b l e  r e t r oac t i ve  t ax  l eg i s l a t i on ,  " t he  l - owe r

cou r t s  a re  i n  con f l i c t  and  t he  cou r t ' s  p r i o r  cases  f a i l  t o

f u rn i sh  adequa te  gu idance . "  Van  Emmer i k  v .  Jank low ,

G o v e r n o r  o f  S o u t h  D a k o t a ,  4 5 4  U . S .  l I 3 l ,  l I 3 4  ( I 9 8 2 ) .
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I t  h a s  g e n e r a l l y  b e e n  h e l d ,  h o w e v e r ,  t h a t  b e f o r e  a

t a x  s t a t u t e r s  r e t r o a c t i v e  a p p l i c a t i o n  i s  d e c l a r e d  ' s o  h a r s h

a n d  o p p r e s s i v e  a s  t o  t r a n g r e s s  t h e  c o n s t i t u t i o n a l

l i m i t a t i o n " ,  i t  i s  n e c e s s a r y  t o  i n q u i r e  i n t o  t h e  " n a t u r e  o f

t h e  t a x  a n d  t h e  c i r c u m s t a n c e s  i n  w h i c h  i t  i s  l a i d " .  W e l c h

v .  H e n r y ,  3 0 5  U . S .  I 3 4 ,  I 4 7  ( f 9 3 8 ) .  S e e  S i d n e y  v .

C o m m i s s i o n e r  o f  I n t e r n a l  R e v e n u e ,  2 7 3  F . 2 d  9 2 8 ,  9 3 2  ( 2 n d

Ci r .  I 960 )  (We lch  t es t  pe r t i nen t  t o  ana l - vs i s  o f  r e t r oac t i ve

tax  sLa tu te ) ;  F i r s t  Na t i ona l  Bank  i n  Da l l as  v .  U .S . ,  420

F .2d  725 ,  730  (C l .  C t .  1970 )  ( cou r t  gu ided  by  c r i t e r i a

de l i nea ted  i n  We1ch ) .

I n  U .S .  v .  Hemme,  476  U .S .  558  (1986 ) ,  t he  Cou r t  i n

expand ing  on  We lch  added  tha t  where  a  s ta tu te ,  w i thou t

no t i ce ,  g i ves  a  more  opp ress i ve  and  d i f f e ren t  l ega l  e f f ec t

t o  conduc t  unde r taken  be fo re  enac tmen t  o f  t he  l eg i s l a t i on ,

such  re t r oac t i ve  l eg i s l a t i on  shou ld  be  de te rm ined

uncons t i t u t i ona l .  Hemme,  sup ra  a t  569 .  Thus ,  a  t h resho ld

i nqu i r y  o f  t h i s  Cou r t  mus t  be  whe the r  P la i n t i f f - ca r r i e r s

rece i ved  p rope r  no t i ce  o f  t he  re t r oac t i ve  app l i ca t i on  o f  t he

tax .

I n  1984 ,  t he  D i s t r i - c t  demanded  paymen t  f r om the  ma jo r

P la i n t i f f - ca r r i e r s  unde r  t he  t hen -ex i s t i ng  s ta tu te  p rov id i ng

fo r  t axa t i on  o f  nu t i l i t y '  se r v i ces .  Ca r r i e r s  r esponded  LhaL

they  we re  no t  sub jec t  t o  t he  t ax  unde r  ex i s t i ng  l aw  and  t he

D is t r i c t  w i t hd rew  the i r  demands  t ha t  same  yea r ,  pend ing

ou tcome  o f  t he  C&P l i t i ga t i on  ove r  access  cha rges .  The re  i s

no  ev idence  t ha t  such  demands  we re  a l so  made  t o  t he  sma l l e r
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P la in t i f f - ca r r i e r s .  B i I l  7 - I 86 ,  i n t r oduced  Ap r i I  7 ,  L987 ,

d i d  no t  p rov ide  f a i r  no t i ce  o f  t he  u l t ima te  con ten t s  o f  t he

Ac t  as  ena i t ed  on  Ju l y  17 ,  1987 ,  wh i ch  requ i red  t he

inpos i t i on  o f  a  g ross  rece ip t s  t ax .  S t ruc tu ra I l y ,  t he

o r i g i na l  b i l l  me re l y  amended  t he  ex i s t i ng  g ross  rece ip t  t ax

l aw  by  e l im ina t i ng  t he  ph rase  "pub l i c  u t i l i t y "  be fo re  t he

ph rase  " commod i t i es  and  se rv i ces ' ,  de f i n i ng  n te l ephone

company '  mo re  b road l y ,  and  t hen  exemp t i ng  access  cha rges .

P la i n t i f f s  f u r t he r  a rgue  t ha t  as  a  r esu l t  o f  t he  round tab le

d i scuss ions ,  wh i l e  t he  b i l l  was  pend ing  i n  t he  Counc i l ,  t hey

be l i eved  t hey  had  pe rsuaded  t he  Depa r tmen t ,  hence  t he

Counc i l ,  i n  adop t i ng  a  sa les  t ax  i ns tead  o f  a  g ross  rece ip t s

tax .  The i r  ac tua l  no t i ce  t he re fo re  came  f r om the  B i l 1 r s

ac tua l  passage  con ta i n i ng  a  g ross  rece ip t s  t ax  and ,  mo re

spec i f i ca l l y ,  i t s  r e t r oac t i ve  app l - i ca t i on .

The  Depar tmen t  a rgues  tha t  no  no t i ce  o f  t h i s  t ax  i s

requ i red  by  due  p rocess  because  such  ac t i on  wou ld  "un fa i r l y

make  t he  pub l i c  i n t e res t  subse rv i en t  t o  t he  p r i va te

i n te res tn .  The  Depa r tmen t  f u r t he r  s t a tes  t ha t  assum ing

arguendo  tha t  due  p rocess  does  requ i re  advance  no t i ce  o f  t he

tax ,  such  no t i ce  was  p rov ided  by  t he  pub l i c  r ound tab le

d i scuss ions  o f  t he  t ax  p r i o r  t o  i t s  enac tmen t ,  r e l y i ng  on

U .S .  v .  Da rusmon t ,  449  U .S .  292  (198 I ) .  Th i s  Cou r t  f i nds

t h i s  a r g u m e n t  t o  b e  w i t h o u t  m e r i t  b e c a u s e  i n  D a r u s m o n t ,

s u p r a ,  t h e  p r o p o s e d  a m e n d m e n t s  t - o  i n c r e a s e  t i r e  r a t e  o f  a

m i n i m u m  t a x  u n d e r  T h e  T a x  R e f o r m  A c t  o f  L 9 7 6 ,  h a d  b e e n  u n d e r

p u b l i c  d i s c u s s i o n  f o r  a 1 m o s t  a  y e a r  b e f o r e  i t s  e n a c t m e n t .
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Fu r the r ,  t he  f i na f  f ede ra l  Tax  Re fo rm  Ac t  r e f l ec ted  a

comprom ise  be tween  t he  House  and  Sena te  and ,  t he re fo re ,  bo t . h

b i11s  p rov i i l ed  no t i ce  o f  t he  i r npend ing  changes .  I d .  a t

299 .  The  i ns tan t  case  conce rns  a  l oca l  Wash ing ton ,  D .C .

l aw .  Such  l oca l  " s t a te "  l aws  a re  no t  accompan ied  by  t he

eas i l y  accessab fe  pub l i ca t i ons  common ly  assoc ia ted  w i t h

fede ra l  Cong ress iona l -  ac t i ons .  Mo reove r ,  t h i s  Cou r t  has

he ld  as  ea r l y  as  1962  t ha t  C&P revenues  f r om access

se rv i ces ,  p rov ided  t o  l ong  d i s t ance  ca r r i e r s  o the r  t han

AT&T ,  we re  no t  sub jec t  t o  t ax .  Chesapeake  and  Po tomac

Te lephone  Co .  v .  D i s t r i c t  o f  Co lumb ia ,  No .  1756  (D .C .  Tax

C t ,  Ju l y  17 ,  1962 )  a f f  ' d  i n  pa r t ,  f f 7  U .S .  App .  D .C .  2 I ,  325

F .2d  2L7  (1963 ) .  The re fo re ,  ca r r i e r s  had  amp le  bas i s  t o

be l i eve  t ha t  t he i r  r evenues  wou l -d  no t  be  sub jec t  t o  g ross

rece ip t  t axes .  I t  i s  appa ren t  t ha t  t he  Depa r tmen t ,  t h rough

the  Counc i l ,  wan ted  t o  mos t  exped i t i ous l y  dea l  w i t h  t he

D is t r i c t r s  subs tan t i a l  r evenue  l oss .  (The  C&P dec i s i on

requ i red  t he  re fund  o f  some  $14 .7  m i l l i on  i n  g ross  rece ip t s

taxes ,  p l us  t he  Depa r tmen t r s  i nab i l i t y  t o  co l l ec t  t ax

cha rges  o f  app rox ima te l y  $8 .9  rn i l l i on  f o r  Ju l y  1 ,  1985

th rough  June  30 ,  1986 . )  I n  t he i r  zeaL ,  t he  Counc i l  f a i l ed

to  p rov ide  adequa te  no t i ce  o f  t he  Ac t s '  app roach  and ,  mo re

impo r tan t l y ,  t he  re t r oac t i ve  app l i ca t i ons  o f  t . he  t ax .

The  Cou r t  nex t  cons ide rs  whe the r  t he  s ta tu tes

re t roac t i ve l y  gave  a  more  opp ress i ve  and  d i f f e ren t  l ega l

e f f ec t  t o  t he  conduc t  unde r taken  bv  P l -a i n t i f f - ca r r i e r s

b e f o r e  e n a c L m e n t  o f  t h e  l e g i s l a t i o n .  H e m m e ,  s u p r a  a t  5 6 9
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The  Second  C i r cu i t  has  s ta ted  t ha t  r e t r oac t i ve  t ax

Ieg i s l a t i on  w i I I  no t  be  uncons t i t u t i ona l ,  " i f  i t  i s  no  more

burdensome than  the  taxpaye r  shou ld  have  expec ted  i t  t o  be

when  he  d i d  t he  t h i ng  wh i ch  c rea ted  t he  t ax  l i ab i I i t y . "

W i ]ga rd  Rea l i t y  ,  1 -27  F  . 2d  5L4  ,  5L7  (L9  42 )  .  S i nce  P la i n t i f  f  -

ca r r i e r s  had  no  adequa te  p r i o r  no t i ce  o f  t he  re t r oac t i ve

g ross  rece ip t s  t ax ,  t he  t ax  i s  mo re  bu rdensome  than

con temp la ted .  The  Ac t s '  r e t r oac t i v i t y ,  w i t hou t  wa rn i t g '

den ied  P la i n t i f f s  an  oppo r tun i t y ,  p r i o r  t o  t he  Ac t r s

e f f ec t i ve  da te ,  t o  dec ide  whe the r  t o  r econs t ruc t  t he i r

r espec t i ve  bus iness  i n  t he  D i s t r i c t  o f  Co lumb ia  o r  t o

w iLhd raw  f r om the  D i s t r i c t  o f  Co lumb ia  so  as  t o  avo id

i ncu r rence  o f  t he  t ax  be tween  Ju l y  L ,  1986 ,  and  t he

e f f ec t i ve  da te  o f  t he  Ac t .  P la i n t i f f - ca r r i e r s  a re  wo rse  o f f

t han  they  wou ld  have  been  w i thou t  enac tmen t  o f  t he  Ac t

because  i f  P la in t i f f s  had  known  o f  t he  tax  du r ing  the

re t roac t i ve  pe r i od ,  t hey  cou ld  have  recove red  aga ins t  t he i r

cus tomers  unde r  t he  t hen -ex i s t i ng  t a r i f f .  As  no ted  ea r l i e r

he re in ,  t he  Repor t  o f  t he  Commi t tee  on  F inance  and  Revenue

on  B i l l  7 -186 ,  da ted  June  29 ,  1987 '  p .  7  (Repo rL )

obse rved :

The  Fede ra l  Commun ica t i ons  Commiss ion
(nFCC" )  pe rm i t s  t hese  t o l l
t e l -ecommun ica t i on  se rv i ce  compan ies  to
recove r  t he  g ross  rece ip t s  t axes  pa id  by
mak ing  a  sepa ra te  cha rge  t o  cus tomers  on
the i r  b i l l s  i n  t he  j u r i sd i c t i on  whe re  a
g ross  rece ip t s  t ax  i s  imposed

Wh i l e  such  a  recove ry  i s  pe rm i t t ed ,  i t  i s
impo r tan t  t o  no te  t ha t  t he  a f f ec ted
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c o m p a n i e s  h a v e  t h e  o p t i o n  o f  a b s o r b i n g  a l l
o r  p a r t  o f  t h e  g r o s s  r e c e i P t s  t a x .

P l a i n t i f f s  a r g u e  t h a t  t h i s  C o u r t  s h o u l d  n o t  a p p l y

a  s u b s t a n t i v e  d u e  p r o c e s s  i n q u i r y  t o  d e t e r m i n e  w h e t h e r

t h e  r e t r o a c t i v e  t a x  r d a s  i m p o s e d  b y  t h e  l e g i s l - a t u r e  i n  a n

" a r b i t r a r y  a n d  i r r a t i o n a l "  w a y ,  s i n c e  c a s e s  u t i l i z i n g  s u c h

a n  a n a l y s i s  c o n c e r n  p e n s i o n  p l a n  l i t i g a t i o n  a n d  a r e  n o t  t a x

d e c i s i o n s ,  s e e  P e n s i o n  B e n e f j - t  G u a r a n t y  C o r p .  v .  R . A .  G r a y  &

C o . '  4 6 7  U . S .  7 L 7  ( 1 9 8 4 ) .  T h i s  C o u r t ,  h o w e v e r ,  c o n s i d e r s

S c a l l o p  C o r p .  v .  T u l l y ,  5 4 6  F . S u p p .  7 4 5  ( N . D . N . Y .  L 9 B 2 )  ,

a f f ' d t  7 0 5  F . 2 d  6 4 5  ( 1 9 8 2 ) ,  t o  p r o v i d e  s o m e  p e r s u a s i v e

gu idance .  The re ,  a  New Yo rk  s ta tu te  sough t  t o  co l l ec t  a  two

pe rcen t  t ax  on  g ross  rece ip t s  o f  o i l -  compan ies .  The  o i l

compan ies  c l a imed  t ha t  such  a  t ax  was  uncons t i t u t i ona l

because  i t  imposed  t ax  l - i ab i l i t y  du r i ng  a  pe r i od  when  t he

o i l  compan ies  we re  p reven ted  f r om i nc l ud ing  t he  cos t  o f  t he

tax  i n  t he  sa le  p r i ce  o f  t he i r  p roduc t s .  I d .  Howeve r ,

Sca l l op  was  u l t ima te l y  de te rm ined  on  f ede ra l  p reemp t i on ,

Sup remacy  C lause  and  j u r i sd i c t i ona l  g rounds .  Sca l l op ,

sup ra .

Th i s  Cou r t  de te rm ines  t ha t  t he  equ i t i es  a re  on  t he

s ide  o f  P la i n t i f f - ca r r i e r s .  The  l ack  o f  adequa te  no t i ce  and

the  a rb i t r a r y  and  i r r a t i ona l  way  o f  compu t i ng  t he  t ax

rende rs  t he  Ac t  uncons t i t u t i ona l .

The Act ,  Inso far  As  I t  Fa i l s  To
Appor t ion  Taxab le  Gross  Revenues
Betseen The Two Jurisdict ions
Necessar i l y  Invo lved In  An In te rs ta te
Or  In te rna t iona l  Te lephone CaI l ,
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Subjects The Taxpayer To Double
Taxation In Violation Of The Commerce
Clause of  the Uni ted States
Cons t i t u t i on .

A11  t o l l  commun ica t i ons  ca r r i ed  i n to  o r  ou t  o f  t he

D is t r i c t  a re  ca11s  o r i g i na t i ng  o r  t e rm ina t i ng  i n  ano the r

S ta te  o r  i n  a  f o re i gn  coun t r y  and  t hus  a re  ca l - l - s  i n

i n te r s ta te  o r  f o re i gn  commerce .  Each  o f  t he  t o l l  caL l_s ,

t he  rece ip t s  f o r  wh i ch  t he  D .  C .  t ax  app l i es ,  i s  a  ca l l  i n

i n te r s ta te  o r  f o re i gn  commerce  as  de f i ned  i n  Sec t i on  3  (e )

( " i n t e r s ta te  commun ica t i on " )  and  ( f )  ( " f o re i gn

commun ica t i on " )  o f  t he  Commun ica t i ons  Ac t  o f  1934 ,  47

U .S .C .  S  153 (e )  and  ( f ) .  A l l -  o f  t he  P la i n t i f f s  hand le  ca l l s

t ha t  o r i g i " na te  i n  t he  D i s t r i c t  and  t e rm ina te  i n  one  o r  mo re

fo re i gn  coun t r  i es .

P la i - n t i f f s  c l a im  tha t  t he  Ac t  v i o l a tes  t he  Commerce

C lause ,  A r t .  I ,  Sec .  B ,  c I .  3 .  An  unappo r t i oned  t ax  on

g ross  rece i - p t s  i s  cons t i t u t i ona l l y  suspec t  because  o f  t he

r i s k  such  t axes  c rea te  f o r  mu l t i p l e  t axa t i on  on  t he  same

ac t i v i t y .  Ty l e r  P ipe  I ndus t r i es  v .  Wash ing ton  Depa r tmen t

o f  Revenue ,  483  U .S . ,  r07  s .c t .  664  (1987) .  The

Supreme  Cou r t  has  l a i d  down  a  f ou r -pa r t  t es t  o f  s t a te  3 /

t axa t i on  o f  i n t e r s ta te  commerce .

I n  Comp ]e te  Au to  T rans i t  v .  B rady  ,  430  U .S .  27  4 ,  287

(L977 )  ,  t he  Cou r t  r u l ed  t ha t  a  s ta te  t ax  does  no t  o f f end

the  Commerce  C . l - ause  i f  i t  i s  appJ - i ed  t o  an  ac t i v i t y  w i t h

3 /  T h e  D .  C .  C o u r t  o f  A p p e a l s  h a s  a l s o  s a i d  t h a t  t h e
o i s t r i c t  n a y  n o t  p r o p o u n d  l e g i s l a t i o n  t h a t  u n d u l y  b u r d e n s
i n t e r s t a t e  c o m m e r c e .  S m i t h  v .  D .  C . ,  4 3 9  A . 2 d  5 3 ,  5 B
n . 5  ( 1 9 B l ) -
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( f )  a  " subs tan t i a l  nexus  w i t h  t he  t ax i ng  S ta te ,  ( 2 )  i s

f a i r l y  appo r t i oned ,  ( 3 )  does  no t  d i sc r im ina te  aga ins t

i n te r s ta te  commerce ,  and  (4 )  i s  f a i r l y  r e l - a ted  t o  se rv i ces

p rov ided  by  t he  S ta te .n  430  U .S .  a t  279 .  Bu t  i n  Comp le te

Au to ,  t hose  c r i t e r i a  we re  mere l y  i den t i f i ed ,  and  no t

con tes ted  o r  app l i ed  l eav ing  open  many  ques t i ons  o f

app l i ca t i on  and  i n te rp re ta t i on .  I n  D .  H .  Ho1mes  Co .  v .

I ' l cNamara ,  I 0B  S .C t .  1619  ( f  9BB)  ,  t he  Ch ie f  Jus t i ce  w ro te

fo r  a  unan imous  Cour t  t ha t  nComp le te  Au to  abandoned  the

abs t rac t  no t i on  t ha t  i n t e r s ta te  commerce  r i t se l f  I  canno t  be

taxed  by  t he  S ta tes .  n  
t r .  a t  L623 .  The  Cou r t  i n  t u rn

ana lyzed  the  va l i d i t y  o f  t he  tax  under  the  Commerce  C . lause

on  t he  bas i s  o f  t he  Comp le te  Au to  c r i t e r i a .

P la i n t i f f s  ma in ta i n  t ha t  t he  t ax  f a i l - s  t he  second

tes t  o f  t he  fou r -pa r t  t es t  o f  Comp le te  Au to  i n  t ha t  i t  i s

no t  appor t i oned .  To  those  ca l l s  t o  wh ich  the  Ac t  app l i es ,

i t  sub jec t s  one  hund red  pe rcen t  o f  t he  revenues  t o  t he  6 .7

pe rcen t  r a te .  Cen t ra l  G revhound  L ines  v .  I ' { ea ley ,  334  U .S .

653 ,  662 -63  ( I 948 ) ,  t eaches  t ha t  t he  o r i g i na t i ng  o r

t e rm ina t i ng  j u r i sd i c t i on  may  no t  t ax  t he  en t i r e

t r ansac t i on .  See  Japan  L ine  v .  Los  Ange les ,  44L  U .S .  434 ,

447  ( I 979 )  ( "The  co ro l l a r y  o f  t he  appo r t i onmen t

p r i nc i p l e ,  o f  cou rse ,  i s  t ha t  no  j u r i sd i c t i on  may  t ax  t he

ins t rumen ta l i t y  i n  f u l l . " )  The  D i s t r i c t ' s  t ax  has  no

c red i t  f o r  t axes  pa iC  e l sewhe re ,  t hus  doub le  t axa t i on

wou ld  i n  f ac t  occu r .  Bu t ,  i n  any  even t ,  t he  p receden t

o f  r ecen t  dec i s i ons  i n  t he  Sup reme  Cou r t  i s  t ha t  t h i s
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Cour t  need  no t  con f i rm  t he  f ac i a l  d i sc r im ina t i on  by  an

exam ina t i on  o f  t he  t ax  bu rdens  imposed  by  o the r  s t a tes .

T v I e r  P i p e  I n d u s t r i e s  v ;  W a s h j - n g t o n  D e p a r t m e n t o f  Revenue ,

483  U .S .  _ r  107  S .C t  .  664 ,  quo t i ng  A rmco  v .  Ha rdes t y ,

467  U .S .  638 ,  644 -45  (1984 ) .  (Rep l y  a t  B - f 5 ) .

I n  t h i s  r ega rd ,  t he  s ta tu to r y  f r amework  adop ted  by

the  t ax  i n  ques t i on  s tands  i n  ma rked  con t ras t  t o  t he

f ramework  wh i ch  ex i s t ed  p r i o r  t o  d i ves t i t u re .  C&P,  p r i o r

t o  t he  d i ves t i t u re ,  was  t axed  on  i t s  sha re  o f  l ong  d i s t ance

revenues  appor t i oned  to  the  co rpo ra t i on  under  the  D iv i s ion

o f  Revenue ,  wh i ch  we re  a t t r i bu tab le  t o  t he  se rv i ces

p rov ided  by  C&P i n  t he  D i s t r i c t .  Unde r  t he  p resen t  scheme ,

the  D i s t r i " c t  makes  no  e f f o r t  t o  appo r t i on  t he  g ross

revenues  and  t o  t ax  on l y  t ha t  po r t i on  o f  each  such  revenue

f rom each  phone  ca l l  a t t r i bu tab le  t o  ac t i v i t i e s  w i t h i n  t he

D is t r i c t .  The  D i s t r i c t  a t t emp ts  t o  t ax  t he  en t i r e  r evenue

s t ream f rom each  phone  ca I I  i t  t axes .  Th i s  e f f o r t  was

in ten t i ona l  on  t he  pa r t  o f  t he  D i s t r i c t  because  o f  i t s

conce rn  tha t  l i L t I e  revenue  wou ld  o the rw ise  be  appor t i oned

to  i t  f o r  i t  t o  t ax .

In  add i t i on ,  t he  tax  bu rden  imposed  on  the  who le

t ransac t i on  i s  no t  n fa i r l y  r e l a ted "  t o  t he  D i s t r i c t  as

requ i red  by  t - he  f ou r t h  t es t  o f  Comp le te  Au to  T rans i t ,

sup ra .  The  t ax  f a f l s  so  heav i l y  on  revenues  f r om ou t -

o f - j u r i sd i c t i on  acL i v i t i es  t ha t  i t  f a i l s  t he

d i sp ropo r t i on  t es t .

The  appor t i onmen t  i ssue  was

sup ra ,  and  t he  Cou r t  had  no  doub t

a d d r e s s e d  i n  H o l m e s ,

t h a t  t h e  a p p o r t i o n m e n t

t e s t  w a s  s a t i s f i e d .  T h i s  w a s  s o  b e c a u s e ,  i t  o b s e r v e d ,  n t h e
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Lou i s i ana  t ax i ng  scheme  i s  f a i r l y  appo r t i oned ,  f o r  i t

p rov i des  a  c red i t  aga ins t  i t s  use  t ax  f o r  sa les  t axes  t ha t

have  been  pa id  i n  o the r  S ta tes .  "  I d .  a t  1623 .

Mos t  j u r i sd i c t i ons  emp loy  some  so r t  o f  f o rmu la  t o

appo r t i on  ( f o r  pu rposes  o f  t he i r  g ross  rece ip t s  o r  s im i f a r

t ax  among  t he  j u r i sd i c t i ons  i nvo l ved )  t he  revenue  f r om the

long  d i s t ance  o r  i n t e r s ta te  t e l ecommun ica t i ons  se rv i ce

wh ich  i s  sub jec t  t o  t he  tax  and  then  app ly  such  a  tax  on l y

to  t he  po r t i on  o f  such  revenue  wh i ch  i s  p rope r l y

appo r t i onab le  t o  ac t i v i t i e s  w i t h i n  i t s  bo rde rs .  Usua l1y ,

t h i s  appo r t i onmen t  i s  de te rm ined  by  re fe rence  t o  a  r a t i o

wh ich  compares  the  ex ten t  t o  wh ich  some index  o f

measu remen t  ( such  as  w i re  m i l eage  o r  va lue  o f  pe rsona l

p rope r t y )  i s  p resen t  i n  t he  t ax i ng  j u r i sd i c t i on  vs .  t he

ex ten t  o f  t he  i ndex  genera l l y .  I n  t he  absence  o f  such

appor t i onmen t ,  t he  same revenue  f rom the  same t ransac t i on

can  be  sub jec t  t o  t axa t i on  by  two  o r  mo re  s ta tes .  Th i s

canno t  happen  i t  each  s ta te  taxes  on l y  tha t  revenue  fa i r l y

appor t i onab le  to  an  a rea  w i th in  the i r  own  boundar ies .  The

b i l l  t o  impose  the  tax  (as  o r i g ina l l y  p roposed  by  the

Mayo r )  r equ i red  t ha t  t he  D i s t r i c t  p romu lga te  regu la t i ons

p rov id i ng  f o r  appo r t i onmen t  o f  g ross  rece ip t s .  Because  t he

re levan t  o f f i c i a l - s  o f  t he  D i s t r i c t ' s  Depa r tmen t  o f  F i nance

and  Revenue  had  no  expe r i ence  i n  appo r t i on ing  t he  rece ip t s

f r om to I l  t e l - ecommun ica t i ons  se rv i ce  f o r  pu rposes  o f

app l y i ng  t he  p roposed  t ax ,  t hey  asked  t o  mee t  w i t h  t he

ma jo r  i ndus t r y  r ep resen ta t i ves  t o  d i scuss  t he  i s sue .
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A t  t hese  round tab le  mee t i ngs ,  i ndus t r y

rep resen ta t i ves  p roposed  t ha t  t he  t ax  be  d rawn  as  a  sa les

tax  on  t he  ba le  o f  t o l t  commun ica t i on  se rv i ces  w i t h  t he  t ax

de f i ned  by  re fe rence  t o  t he  o r i g i na t i on  and  b i l l i ng  o f  t he

ca l l - .  A  s tanda rd ,  used  t o  de f  i ne  wha t  sa l_es  a re  sub jec t  t o

a  sa l -es  tax ,  i s  no t  t he  same as  a  fo rmu la  i n tended  to

appo r t i on  g ross  rece ip t s  sub jec t  t o  a  g ross  rece ip t s  t ax .

The  i ndus t r y  r ep resen ta t i ves  d i d  no t  p ropose  t ha t  such  a

s tanda rd  wou ld  be  an  app rop r i a te  f o rmu la  f o r  appo r t i on ing

g ross  rece ip t s  f o r  pu rposes  o f  such  a  g ross  rece ip t s  t ax .

D i s t r i c t  o f f i c i a l s  we re  conce rned ,  howeve r ,  t ha t  i f  a

fo rmu la  were  emp loyed  to  appor t i on  rece ip t s  fo r  pu rposes

o f  t he  p roposed  g ross  rece ip t s  t ax ,  ve r y  l i t t l e  o f  such

rece ip t s  wou l -d  be  appo r t i oned  t o  t he  D i s t r i c t  and  sub jec t

t o  t he  D i s t r i c t r s  t ax .

The  Ac t  and  regu la t i ons  do  no t  appor t i on  the

revenues  o f  each  sub jec t  ca l l  be tween  t he  D i s t r i c t  o f

Co lumb ia  and  t he  o the r  s t a te  o r  f o re i gn  coun t r y  i n  wh i ch

the  ca l l -  o r i g i na ted  o r  t e rm ina ted .  The  Ac t  t axes  sub jec t

ca l l s  on  an  "a l l  o r  no th i ng ' bas i s ,  i . e . ,  i t  t axes  100

pe rcen t  o f  t he  p r i ce  o f  each  sub jec t  ca1 l .  Bu i l t  i n t o  t he

c a r r i e r ' s  p r i c e  f o r  e a c h  c a l l  i s  t h e  c o s t  o f  a c c e s s  o n  t h e

o r i g i n a t i n g  e n d ,  t h e  c o s t  o f  i n t e r - L A T A  t r a n s m i s s i o n ,  a n d

t h e  c o s t  o f  a c c e s s  o n  t h e  t e r m i n a t i n g  e n d .  B y  v i r t u e  o f

t h e  i n t e r s t a t e  n a t u r e  o f  t h e  s u b j e c t  c a 1 1 s ,  o n l y  o n e  o f  t h e

a c c e s s  c o s t s  i s  i n c u r r e d  w i t h i n  t h e  D i s t r i . c t  o f  C o l u m b i a ,

a n d  o n l y  a  s m a l l  s e g n e n t  o f  t h e  i n t e r - L A T A  c a r r i a g e .
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The  Depa r tmen t  o f  F i nance  and  Revenue  recogn i zed

f rom the  ou tse t  t ha t  some appor t i onmen t  mechan ism was

requ i red  and  t he  b i l l  as  o r i g i na l l y  d ra f t ed  p rov ided  t ha t

t he  Mayo r  shou ld  p resc r i be  such  a  f o rmu la  by  regu la t i on .

(Sec .  2 [ c ]  o f  B i l l  7 -186  appended  t o  Counc i l  Sec re ta r y r s

re fe r ra l -  memo ,  da ted  Ap r .  7 ,  1987 . )  The  D i s t r i c t

subsequen t l y  adop ted  t he  o r i g i na t i on  and  b i l l i ng  l anguage

wh ich  had  been  sugges ted  by  t he  i ndus t r y  w i t h  r espec t  t o  a

sa les  t ax .  Ne i t he r  t he  Ac t  no r  t he  regu la t i ons  p rov ide  f o r

an  app rop r i aLe  c red i t  f o r  t axes  pa id  t o  o the r  j u r i sd i c t i ons

on  a  ca l l  sub jec t  t o  t he  D i s t r i c t  o f  Co lumb ia ' s  g ross

rece ip t s  t ax .  W i thou t  any  c red i t  p rov i s i on ,  t he  i nev i t ab le

resu l t  i s  doub le  t axa t i on .

The  g ross  rece ip t s  t axes  o f  r 1 l i no i s , 4 /  V i r g i n i a9 /

and  Mary land  ,9 /  , onnecL icu t ,Z /  t l a i ne ,9 /  Ve rmon t ,9 /

and West  Vi rg in ia ] -L l  present  appor t ionment  probJ-ems when

la i d  a l ongs ide  t he  D i s t r i cL r s  "a l l -  o r  no th i ng '  t ax .

wisconsi . , \ f l  and 9L16he*6fZ l  have taxes on access charges

wh ich  wou ld  be  a  second ,  unappor t i oned  tax  bu rden ing  Lhose

ca l l s  o r i g i na t i ng  o r  t e rm ina t i ng  i n  t he  D i s t r i c t  and  b i l - l ed

to  an  accoun t  i n  t he  D i s t r i c t .  Wash ing ton  t axes  i n te r s ta te

se rv i ces  i t se  L t . I 2 /  The  C i t y  o f  Los  Ange les  l - ev i es  a  g ross

rece ip t s  t ax  o f  t en  pe rcen t  on  a1 l  i n t e r s ta te  ca l l s

4 /  I 11 .  Rev .  S ta t .  1985 ,
lExh ib i t s  5 ,  Tab  4 )  .  Th i s
i n  Go ldbe rg  v .  Johnson ,  l f
( I 987 ) ,  ce r t .  g ran ted ,  56
87 -826 ,  87 -110 i l .

Ch .  L20 ,  11  2004  (1987  Supp . )
i s  t he  s ta tu te  unde r  cha l_ Ienge'1  r l l  . 2d  493  ,  512  N .  E .  2d  L262

U.S  -L .w .  3556  (1988 )  (wos .
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or i g i na t i ng  w i t h i n  i t s  c i t y  l im i t s  i nc l ud ing  ca l l s

t e rm ina t i ng  i n  t he  D i s t r i c t  o f  Co lumb ia  and  b i l - t ed  t o  an

accoun t ,  e td . ,  i n  t he  D i s t r i c t .  L .A .  Mun .  O rd .  Nos .  L62586

and  L624 IB  (1987 )  .  P l a i n t i f f s  u rged  t ha t  such  ca l l s

o r i g i na t i ng  i n  Los  Ange les  and  t e rm ina t i ng  and  b i l l ed  i n

the  D i s t r i c t  wou ld  be  doubJ -y  t axed  a t  an  agg rega ted  ra te  o f

16  . 7  pe rcen t .  Such  ca l - 1s ,  i t  ma in ta i ns ,  a re  qu i t e  common .

Doub le  t axa t i on  resu l t s  unde r  t he  Ac t  because  t he

D is t r i c t  seeks  t o  t ax  I 00  pe rcen t  o f  t he  revenue  f r om the

sub jec t  ca l l s ,  whe re  o the r  t ax i ng  j u r i sd i c t i ons  t ax  t ha t

po r t i on  o f  t he  revenue  f r om such  ca l l s  t ha t  i s

appor t i onab le  to  them.

In  i t s  has te  to  add ress  i t s  revenue  foss  fo l l ow ing

the  CaP  dec i s i on ,  t he  D i s t r i c t  om i t t ed  t h i s  key  c red i t

p rov i s i on .  Mo reove r ,  t he  dec i s i on  no t  t o  u t i l - i ze  a  sa l - es

tax  as  opposed  to  g ross  sa les  shouJ -d  have  war ran ted  c lose r

( f oo tno te  con t i nued  f r om p rev ious  page )

J /  BA  Code  Va .  1950 ,  S  58  . L -2623  (1987  Supp .  )  .

6 /  Md .  Ann .  Code ,  A r t  .  B I ,  S  I 30 ,  [ , 1d .  Tax  Rep .  (CCH)
W SZSOZ,  92503  (Sep tember ,  l - 9B7 ) .

7 /  Conn .  Gen .  S ta t .  Ann .  S  12 -255  (1983  and  Supp .  I 9B7 ) .

_9 /  36  Me .  R .S .A .  S  269 I  ( 1964  and  Supp .  1987 ) .

9 /  32  V t .  S ta t .  Ann .  S  B52 I  ( 1981  and  Supp .  l - 986 )  .

! 9 /  w . va .  Code  S  11 -138  ( I 987 ) .

! L /  W isc .  S ta t .  Ann .  S  76 .38  (1957  and  Supp .  1987 ) .

L2 /  68  Ok la .  S ta t .  Ann .  S  1354  (Supp .  1987 ) .

13 /  Rev .  Code  Wash .  SS  82 .04 .050 ,82 .04 .065 t  82 .04 .250
Tsupp .  I 9B7 ) .
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sc ru t i ny  i n  l i gh t  o f  un ique  Fede ra l  paymen ts

due  t o  t he  p resence  o f  so  many  en t i t i e s  wh i ch

f rom o i s t r i b t  o f  Co lumb ia  sa les  t axes .

t o  t he  D i s t r i c t ,

a re  exemp t

The Cost of Compliance Under the Act Is
So Dispropor t ionate as to  Vio la te The
Due process Clause

P la i n t i f f - ca r r i e r s  ma in ta i n  t ha t  t he  accoun t i ng  f o r

sub jec t  ca l l - s  i s  ex t reme ly  comp l i ca ted .  The re  a re  m i r l i ons

o f  t o r r  ca r r s  each  yea r  i n  and  ou t  o f  t he  D i s t r i c t .  some

are  b i l l ed  t o  pa r t j - es  i n  t he  D i s t r i c t ,  and  some  a re  b i l l ed

to  pa r t i es  a t  t he  o the r  end  o f  t he  ca l r .  some  a re  b i t l ed

to  t h i r d  numbers  a t  ne i t he r  end  o f  t he  ca l l .  conve rse l y ,

some  ca l l s  t ha t  ne i t he r  o r i g i na te  no r  t e rm ina te  i n  t he

D is t r i c t  a re  b i l I ed  t o  numbers  i n  t he  D i s t r i c t ,  i . e . ,

t h i r d -pa r t y  ca l1s  and  c red i t  ca rd  ca1 l s .  Tak ing  i n to

accoun t  t o l 1  f r aud ,  subsequen t  b i l r  ad jus tmen ts  and  bad

deb ts  r equ i res  t ha t  mu l t i p l e  r eco rds  be  consu l t ed  as  t o

each  ca l l  o r  accoun t ,  t he reby  mak ing  t he  compu ta t i on  o f

ac tua l  g ross  revenues  sub jec t  t o  t he  tax  one rous  and

expens i ve .  l ' l o reove r r  ds  t o  t he  re t r oac t i ve  po r t i ons  o f  t he

tax '  compu te r  sys tems  and  i ns ta l l a t i ons  on  wh ich  some o f

t he  b i l r i ngs  o f  p l a i n t i f f - ca r r i e r s  we re  done  have  s i nce

been  abandoned ,  and  a re  no  l onge r  ope ra t i ona l .

The  accoun t i ng  o f  p l a i n t i f f - ca r r i e r s  i s  f u r t he r

comp l i ca ted  by  t he  f ac t  t ha t  t he  non -AT&T  ca r r i e r s  cannoc

iden t i f y  t he  geog raph i ca l  l c ca t i ons  f r om wh i ch  a t1  ca r r s

o r i g i na te .  Each  o f  t he  p fa i n t i f f - ca r r i e r s  se rves  t he

wash ing ton ,  D .  c .  LATA  f r om a  s i ng re  po in t  o f  p resence .
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The  LATA  i nc l udes  2 .L  m i l f i on  access  l i nes  i n  35  exchanges

in  t he  D i s t r i c t  o f  Co lumb ia ,  Subu rban  Mary l and ,  and

Nor the rn  V i rg i n i a .  U .S .  v .  Wes te rn  E lec t r i c  Co . ,  569

F .Supp .  990 ,  L024  n .  1 ,76  (D .D .C .  I 983 ) .  These  bounda r i es

o f  t he  LATA  we re  exp ress l y  app roved  by  Judge  Ha ro ld  H .

Greene .  I d .  a t  1024 -25 .

A l though  C&P Te lephone  Company  i s  requ i red  by  the

consen l  dec ree  i n  U .S .  v .  Wes te rn  E lec t r i c  Co . ,  552  F .Supp .

131  (D .D .C .  L9B2 )  ,  a f  f  r d  sub  nom.  Mary l and  v .  U .S . ,  460

u .s .100 I  ( 1983 ) ,  and  by  u . s .  v .  wes te rn  E lec t r i c  co . ,  569

F .Supp .  1057 '  1063  (D .D .C .  1983 ) ,  t o  p rov ide  "equa1  access "

to  t he  non -AT&T  to1 l  ca r r i e r s ,  t he re  w i l l  a lways  be  many

ca l l s  ove r  t he  P la i n t i f f - ca r r i e r s '  l ong  d i s t ance  se rv i ces

tha t  a re  no t  i den t i f i ab l e  by  ca l l i ng  l oca t i on ,  i . e . ,  ca l l _s

ove r  t he  FGA and  FGB fac i l i t i e s ,  t he  ca l l s  r ece i ved  ove r

I n -WATS (o r  n1 -800 " )  f ac i l i t i e s  ( a1so  known  as  t r ave l  ca rd

ca I l s ) ,  and  t he  ca l l s  f r om mob i l - e  t e l ephones .  The  ac tua l

pe rcen tage  o f  C&P cus tomers  hav ing  "equa l  access "  i s  i n

fac t  cons ide rab l y  l ess  than  the  so -ca11ed  pe rcen tage

conve rs i on .  I t  i s  no ted ,  f o r  examp le ,  t ha t  t he

ju r i sd i c t i onaL  o r i g i n  o f  abou t  ha l f  o f  T t ' lC ' s  t r a f  f  i c

ou tbound  f r om i t s  D .C .  sw i t ch  i s  s t i l l  no t  i den t i f i ab l e .

I n  Ju1y ,1986 ,  t he  o r i g i n  o f  abou t  ha l f  o f  I n t e r veno r  Cab le

&  I ^ / i r e l ess  I  t r a f  f  i c  was  geog raph i ca l l y  i nde te rm ina te ,  and

as  much  as  30  pe rcen t  o f  CWCI ' s  t r a f f i c  i s  s t i l l  o f

i nde te rm ina te  geog raph i c  o r i g i n .  A l l ne t  has  app rox ima te l y

30  pe rcen t  non -equa l - - access  o r i g i na t i on .  The  o the r
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P la in t i f f - ca r r i e r s  have  subs tan t i a l  p ropo r t i ons  o f

geog raph i ca l l y  i nde te rm ina te  t r a f f i c .  Even  a f t e r  C&Prs

even tua l  100  pe rcen t  conve rs i on  t o  equa l  access ,  t he re  w i l l

s t i 11  rema in  a  re l a t i ve l y  sma l l  ma rke t  f o r  FGA,  FGB,  and

In -WATS ca l l i ng  because  o f  i t s  f l ex i b i l i t y  and  conven ience

to  t he  cus tomer  and  because  o f  t he  b i l l i ng  f ea tu res  o f f e red

by  t he  use  o f  au tho r i za t i on  codes .  Thus ,  t he  accoun t i ng

p rob lems  p resen ted  by  t he  D i s t r i c t r s  g ross  rece ip t s  t ax  a re

un ique l y  pecu l i a r  t o  t he  s t r uc tu re  o f  t he  t ax  and  t o  t he

mu l t i - j u r i sd i c t i ona l  geog raphy  o f  t he  Wash ing ton ,  D .  C .

LATA .  No  o the r  S ta te r s  t ax  i s  so  s t r uc tu red .  I n  add i t i on ,

no  o the r  g ross  rece ip t s  tax  i nvo l ves  a  LATA w i th

p redom inan t l y  ou t -o f - s t a te  t r a f f i c .  No  o the r  g ross

rece ipLs  tax  i nvo l ves  such  l n t rac tab le  compu ta t i ona l -

p rob lems .

Ne i the r  Lhe  Ac t  no r  t he  regu la t i ons  p rov ide  a

de f i n i t i on  o r  f o rmu la  f o r  de te rm in ing  g ross  rece ip t s

sub jec t  t o  t he  t ax .  Wh iLe  t he  Ac t  does  no t  pe rm i t  o r

con temp la te  es t ima t i ons ,  t he  D i s t r i c t t s  t ax  f o rms  do  no t

p rov ide  f o r  es t ima tes  bu t  r equ i res  t he  sub jec t  r evenues  t o

be  submi t ted  under  oa th .  As  o f  ye t ,  t he  Depar tmen t  o f

F inance  and  Revenue  has  no t  p roposed  any  ru l e  t ha t  wou ld

a l1ow compan ies  to  es t ima te  the  amoun t  o f  t ax  due  on  the i r

t ax  r e tu rns .  Mo reove r ,  i t  i s  somewha t  o f  an  anoma ly  t o

have  t axes  based  on  es t i n ra tes ,  pa r t i cu l a r J - y  s i nce  t he  FCC

wou ld  no t  accep t  es t ima ted  ra tes  f r om ca r r i e r s .
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The  mone ta ry  demands  o f  t he  D i s t r i c t  p l aced  on  some

o f  t he  P la i n t i f f - ca r r i e r s  seem so rnewha t  a rb i t r a r y .  I n  t he

case  o f  P la i n t i f f -U .S .  Sp r i n t ,  f o r  examp le ,  t he  D i s t r i c t

s imp l y  mu f t i p l i ed  by  a  f ac to r  o f  1 .2  t he  es t ima tes  o f  g ross

rece ip t s  a rguab l y  sub jec t  t o  t he  t ax ,  as  repo r ted  by

a f  f  i dav i t  pu rsuan t  t o  9  DCI . IR  SS  3501  ,  3502 ,  3503 ,  34  D .C .

Reg i s te r  6 I43  |  6149 -50  (1987 ) .  Fo r  PLa in t i f f -TMC,  t he

D is t r i c t  appa ren t l y  mu t t i p l i ed  T I " IC  I  s  t o ta l  g ross  rece ip t s

fo r  t he  re l - evan t  pe r i od  by  a  f ac to r  o f  t h ree ,  a l t hough  on l y

10  pe rcen t  o f  TMC 's  cus tomers  a re  l oca ted  i n  t he  D i s t r i cL

o f  CoLumb ia .  The  g ross  revenues  a t t r i bu ted  t o  t he  o the r

P la i n t i f f - ca r r i e r s  we re  a rb i t r a r i l y  f i xed  w i t hou t  any

ind i ca t i on  as  t o  how  the  ra tes  we re  se t .

I t  i s  t h i s  Cou r t r s  de te rm ina t i on  t ha t  t he  Ac t r s

fa i l u re  to  appor t i on  accompan ied  by  i t s  bu rden  o f

comp l i ance  c rea tes  an  i r r epa rab le  i n j u r y  t o  aL l  P fa i n t i f f -

ca r r i e r s .  The  Ac t r s  vagueness  as  t o  es t ima t i ng  and

sanp l i ng  f u r t he r  compounds  t he  i n j u r y .  I t  i s  t hese  ve ry

comp l iance  p rob lems  tha t  p rec lude  any  adequa te  remedy

a t  l aw ,  i . e . ,  t he  p rope r  paymen t  o f  t axes  and  app rop r i a te

a f f i dav i t s  be fo re  b r i ng ing  su i t .

Congress t{ay Delegate to the Government of
the Dis t r ic t  o f  Colunbia the Author i ty  to
Bnact Legislation Imposing Ney Taxes for
the Purpose of Raising Revenues

The  Cou r t  f i nds  no  mer i t  i n  t he  ca r r i e r s r  con ten t i on

tha t  Cong ress  may  no t  de lega te  t o  t he  D i s t r i c t  o f  Co lumb ia

the  au tho r i t y  t o  adop t  a  nev /  t ax .  I t  i s  we l l  se t t l ed  t ha t
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C o n g r e s s  r T t d l r  a n d  h a s ,  d e l e g a t e  t o  t h e  C o u n c i l  o f  t h e

D i s t r i c t  o f  C o l u m b i a  f u l l  l e g i s l a t i v e  a u t h o r i t y  t h a t

i n c f u d e s  t h e  p o w e r  t o  a d o p t  n e w  t a x  m e a s u r e s .  D i s t r i c t

o f  C o l u m b i a  v .  J o h n  R .  T h o m p s o n  C o . ,  3 4 6  U . S .  1 0 0  ( 1 9 5 3 ) ;

S e L f - G o v e r n m e n t  a n d  G o v e r n m e n t a l  R e o r g a n i z a t i o n  A c t ,

P u b . L .  9 3 - t 9 B B ,  T i t l e  I I ,  S  3 0 2 ,  D . C .  C o d e  S  1 - 2 0 4 ,

w h i c h  g r a n t s  t h e  D i s t r i c t  t h e  p o w e r  t o  l e g i s l - a t e  o n  " a l l -

r i g h t f  u 1  s u b  j e c t s  o f  J - e g i s l a t i o n .  n

The  Cou r t  f i nds  t ha t  t he  ca r r i e r s  a re  m is taken  r vhen

they  asse r t  t ha t ,  wh i l e  Cong ress  may  have  g i ven  t he

D is t r i c t  such  b road  powers ,  t hese  do  no t  i nc l ude  revenue

measu res  wh i ch  mus t  be  i n i t i a t ed  i n  t he  House  o f

Rep resen ta t i ves .  A r t .  I ,  S  7 ,  C1 .  1 .  P la i n t i f f - ca r r i e r s

a re  m is taken  because  such  a  requ i remen t  i s  imposed  on

Cong ress  when  i t  cons ide rs  f ede ra l  r evenue  measu res  and  i s

no t  a  l im i t a t i on  on  Cong ress '  power  t o  de lega te  t o  t he

D is t r i c t  l oca l  l eg i . s l a t i ve  au tho r i t y .  I t  i s  onJ -y  t r ue  t ha t

shou ld  Cong ress  adop t  a  t ax  f o r  t he  D i s t r i c t ,  i t  may  be

cons t ra i ned  by  t he  requ i remen t  t ha t  such  l eg i s l a t i on  mus t

beg in  i n  t he  House .  M i l l e r  v .  Robe r t ,  202  U .S .  429

(D .C .1906 ) ;  and  Tw in  C i t y  Na t i ona l  Bank  v .  Nebeke r ,  3  App .

D .C .  f 90 ,  199 ,  a f f ' d  r - 67  U .S .  I 96  (1894 ) .  Jus t  as  t he

Revenue  Ra i s i ng  C l -ause  i s  no t  a  l im i t a t i on  on  Cong ress  when

i t  de lega tes  power  t o  t he  t e r r i t o r i es ,  i nc l ud ing  t he  power

to  t ax ,  i t  i s  no t  a  l im i t a t i on  he re .  Texaco  Pue r to  R i co ,

I nc .  v .  Desca r l es ,  304  F  . 2d  I 94  . i - , g4D  .
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Fu r the r ,  t he  Cou r t  r e j ec t s  t he  no t i on  t ha t  i n

adop t i ng  t he  Ac t ,  t he  D i s t r i c t  v i o l a ted  D .C .  Code

S  l - 233  (a )  C3 )  ( f  981 )  wh i ch  i n  r e l - evan t  pa r t  p rov ides  t ha t

" t he  Counc i l  sha l l  have  no  au tho r i t y  t o  enac t  any  ac t

wh i ch  i s  no t  r es t r i c t ed  i " n  i t s  app l i ca t i on  exc lus i ve l y

i n  and  t o  t he  D i s t r i c t . "  The  Ac t  app r i es  on ry  t o  r evenues

f rom ca l l s  t ha t  o r i g i na te  o r  t e rm ina te  and  a re  b i l l ed  t o

someone  i n  t he  D i s t r i c t .

The  p rob lems  w i th  respec t  t o  comp l iance  and  the

po ten t i a l  doub le  t axa t i on ,  as  s ta ted  w i t h i n ,  a re  t r ea ted

sepa ra te l y  f r om the  au tho r i t y  t he  D i s t r i c t  has  i n  enac t i ng

such  a  t ax .

The Act Does Not Violate Plainti f fs'
Constitut ional Rights Insofar As It Grants
Personal- Property and Sales Tax Exenptions
to Local Companies t{hich Is Not Enjoyed By
Out-of-State Competitors

Under  the  Ac t ,  ce r ta in  te l -ecommun ica t i ons  compan ies

engaged  in  the  p rov i s ion  o f  i n te rs ta te  to l l _  t e lephone

serv i ce  a re  a f fo rded  exempt ions  f rom and /o r  c red i t s

aga ins t ,  t he  paymen t  o f  sa les  use ,  and  pe rsona l  p rope r t y

t axes .  The  D i s t r i c t  p l aces  a  g ross  rece ip t s  t ax  on

revenues  genera ted  f rom to l l  ca l - l - s  t ha t  o r i g ina te  o r

t e rm ina te  i n  t he  D i s t r i c t  and  a re  b i l _ l ed  t o  a  ca lLe r  i n  t he

D is t r i c t .  The  1aw  aLso  pe rm i t s  an  exemp t i on  f r om paymen t

o f  t he  pe rsona l  p rope r t y  t ax  and  sa les  t ax  f o r  equ ipmen t

l oca ted  i n  t he  D i s t r i c t  and  used  i n  t he  gene ra t i on  o f  t hese

revenues .  Jus t  as  t he  revenues  a re  l oca l l y  gene ra ted ,  t he

exemp t i on  i s  l oca l .  Jus t  as  l a rge  i n te r s ta te  se l_Le rs  o f
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a l l  k i nds  o f  p roduc t s  move  t he i r  co rpo ra te  headqua r te r s  t o

take  advan tage  o f  va r i ous  t ax  p rov i s i ons ,  any  one  o f  t hese

ca r r i e r s  cou fd  move  t o  t he  D i s t r j - c t  t o  t ake  advan tage  o f

t he  i ncen t i ve  p rov ided  he re .  As  i nd i ca ted  ea r l - i e r ,  a

number  o f  s t a tes  have  s im i f a r  c red i t  p rov i s i ons  t ha t  do  no t

appea r  t o  be  unde r  a t t ack .  Th i s  Cou r t  sees  no

cons t i t u t i ona l  v i o ra t i on  as  t o  t h i s  i ncen t i ve  p rov i s i on  i n

the  Ac t ,  s i nce  t he  p rov i s i on  does  no t  appea r  t o  be  des igned

to  spec i f i ca l l y  d i sc r im ina te  i n  f avo r  o f  l oca l  compan ies  t o

the  de t r imen t  o f  ou t  o f  s t a te  compan ies .  The  end  resu r t  o f

t h i s  p rov i s i on  o f  t he  Ac t  t ha t  may  c red i t  and /o r  exemp t

taxes  f r om ca r r i e r s  w i t h  a  l a rge r  po r t i on  (up  t o  a  ce r t a i n

max imum)  o f  t he i r  pe rsona l .  p rope r t y  i n  t he  D i s t r i c t r  pay

less  t ax  t han  compan ies  t ha t  have  a  sma l l e r  p ropo r t i on  o f

pe rsona l  p rope r t y  i n  t he  D i s t r i c t ,  even  when  t he  revenue  o f

the  two  compan ies  i s  t he  same.  Wh i l_e  th i s  may  no t

encourage  the  open  compe t i t i on  env i s ioned  by  Judge  Greene

in  h i s  d i ves t i t u re  dec i s i on ,  i t  a l so  does  no t  appea r  t o  be

on  i t s  f ace  uncons t i t u t i ona l - .

CONCLUSION

Hav ing  rev i ewed  t he  t o ta l  r eco rd ,  hav ing  l - i s t ened  t o

the  pa r t i es '  w i t nesses  and  hav ing  exam ined  t he  pa r t i es '

au tho r i t i e s ,  t h i s  Cou r t  conc ludes  t ha t  wh i l e  po r t i ons  o f

t he  Ac t  have  been  de te rm lned  t o  be  cons t i t u t i ona l ,  t hose

po r t i ons  dec l - a red  uncons t i t u t i ona l  canno t  be  a l t e red  o r

changed  by  j ud i c i a l  dec i s i on .
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I9BB ,

ORDERED:  P la i n t i f f - ca r r i e r s '

j udgmen t  i s  he reby  GRANTED.

reques t  f o r dec la ra to r y

W H E R E F O R E ,  i t  i s  t h i s  /  " / " '  d a y  o f  N o v e m b e r ,

Cop ies  t o :

&--'
JUDGE IRALINE . BARNES
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D .  C .  Cou r t  o f  Appea l s
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John  C .  Wood ,  Es9 .
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P .O .  Box  33535
Vancouve r ,  WA 98668

I , , l i t che l l  F .  B reche r ,  Esgu i re
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